ices Corporation Act of 1974, Pub. L. 83
355, 88 8tat. 378, 42 UH.C, 209628061
(“the Act'). Bection 1007(a)(7) of the
Act requires recipients to establish guide-
lines, consistent with regulations promul-
gated by the Corporation, for review of
appesls taken on hehalf of clients.

A proposed regulation was issued on
March 12, 1076 (41 ¥B 10629), and
interested persons were given umtll
A.lml 11, 1978 to suhmit comments on the

posed regulation. -All comnments re-
ceived by the Corporation with respect to
appeals were given full consideration
and the following issues were taken into
account in redrafting the regulation:

Coverage of Part 1605. Bectlon 1007(a)
(1) of the Act requires all reciplents to
establish guidelines, . oomsistent with
Corporation Regulations, for review of
anpeals. Bince the purpose is to insure
efficient utilization of Corporation re-
sources, this Part does not apply to any
part of s recipient's practice that 1s
undertaken with other than Corporation

" funds. (Comments received noted that

the published draft <id not address the
problem of mixed practices.) The Part
requires a recipient to establish a policy
and procedure for review of every appeal,
a5 defined by local usage, taken to an
appeliate court from the decision of any
court or tribunal.

Standards for Review. Aside from that
clarifying change, the only other changes
are the addition of some relevant stat-
utory language omitted from the pub-
lished draft, and a fuller, but substan-
tively unchanged, statement of the stand-
ards for review, A recipient Is required
to adopt a review policy that discourages
Irivoulous appesals and gives appropriate
welght to priorities in resource allocation
required by the Act, the Corporation, or
its own governing body, but does not in-
terfere with an attorney's professional
responsibilities to a client.

Accordingly, the Board of Directors of
the Legal Services Corporation adopts
the final regulation, as set forth below,
10 become effective on Jupe 3, 1976, pur-
suant to section 1008{¢) of the Act.

Bec,

1605.1

1605.2 Deﬂnlt.lon

16053 Roview of appesls.

Avraoarry: Sec. 1007(a) (7}, 1003{e), 42
T.B.C. 29961 (s) (7). 2996g (e} .

§ 1605.1 Purpoee.

This Part 15 intended to promote ef--

ficlent and effective use of Corporation
funds, It does not apply to any case or
matter in which assistance is not being
rendered with funds provided under the
Act,

§1605.2 Definition.

“Appeal™ means any appellate proceed-
ing In a clvll action as deflned by law or
usage in the jurisdiction in which the
action is filed.

§ 1605.3 Review of Appeals.

‘The governing body of a reciplent shall
adopt a policy and procedure for review
of every appeal to an appeliate court
taken from a decision of any court or
tribunal. The policy adopted shall
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(a) Discourage frivolous appeals, and

(b) Give appropriate consideration to
priorities in resourde allocation adopted
by the governing body, or required by the
Act, or Regulations of the Corporation;
but

(c) - Bhall not interfere with the pro-

fessional responsibilities of an attorney
ic a client.
TroMAS EFRLICH,
President;
Leoal Services Corporation.
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CPART 1612—RESTRICTIONS ON

" CERTAIN ACTIVITIES®*
Pickating, Boycotls, Strikes, Iegal Activi-
ties; I.agisiatlve and Adminlstrative Rep-

Lemu Bervices Gorporatlon Was

hed pursusnt to the Legal Sery-
ices Corporation Act of 1874, Pub. 1, 98-
355, 88 Stat. 378, 42 US.C. 2996-20961
(“The Act’”). Bection 1006(b) (5) of the
Act requires the Corporation to issue
regulations implementing the Act’s re-
strictions on picketing, boycotts, strikes
and fllegal activities by employees of the
Corporation and of rectpients, as well as
restrictions on legislative and adminis-
trative representation using Corporation
funds.

Temporary regulations were published

on September 12, 1875 (40 FR 42362) and -

became effective on October 14, 1975. Pro-
posed final reguiations were published on
March 5, 1876 (41 FR 9571), and inter-
ested persons were given untfl April 5,
1978 to submit comments on the proposed
final regulations, All comments recelved
by the Corporation with respect to the
proposed final regulations were given
consideration and the regpulations were
reorganized and revised substantially in
light of those comments. In addition,
Part 1600 was renumbered and now ap-

“pears as Part 1612, This change was

made {0 permit the Inclusion of & gen-
eral “Defipitions” asection [now Part
1600], and to establiah a more logical
order for future regulatfons.

The following considerations were
taken into account in redrafting the pro-
posed final regulations:

Prohibition Against Encouraging Ac-

tion by Other People. The Act contains
& number of provisions designed to pre~
vent legal services attorneys from en-
gaging in activities unrelated to the pro-
vision of legal assistance to eligible
clients. The prohibitions sgainst direct
participation by attorneys presented no
difficult 1ssues of interpretation; but the
prohibition against encouraging others to
epgage in lawful activities such aa publce
demonstrations and picketing presented
the major pelicy issus in tils Part. In
construing the prohibitlon we tried to
‘reconcile demands presented by the Code
of Professional Responsibility, the Con-~
stitution, and the intent of Congress.
We belleve 8 lawyer i3 obligated to
advise a cllent about lawful alternatives
to litgation® and we do not think Con-

* See FR Doc, T0-13051 supra,
s
-
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gress intended to prevent such sdvice
An appropriate construction of the term
“encoursge” would permit such advice,
sud at the-same time, would satisfy the
restriction against vagueness and over-
breadth in the Flrst Amendment sres,
and the parailel etihical constraint
sgainst external interference with s hv-
yer's professionn) judgment.* :

The legislative history of the Act sug-
gesta that the intention of Congress was
to prevent lawyers from deliberately pro-
pelling others toward activities ther
vtherwise might not engage in: so from
the many possible meanings of *“en-
" we chose those that seemend
best suited to .convey that intention, and
repiaced “enconrage” with the words
“exhort, direct, or coerce others to en-
gage In such activities,” or otherwise
usury or invade the rightful authority of
a client to determine what course of ac-
tign to follow.” The definition of "en-
ecouraging” that appeared In Bections
1800.3(a) (2) and 1600.3(a) (}), asx pub-
Mshed, is now superflucus, and has been
omitted.

_ Men’s Rea Reguirement. ‘The Anal reg-
ulations modify the prohibitions of Bec-
tion' 1600.2 by the addition of mens
res requirements. To invoke Corporation
sanctions, an employee’s direct particl-
pation in prohibited activities must be
undertaken “knowingly”, and saction
leading another to engage in such activ-
ittes must be taken “Intenticpally”,
These requirements were added in the
belie! that there is no place for absolute
Uability in the First Amendment area,

and that Congress did hot intend to im-
pose it.

Other [llegal Activity. As published,
the proposed regulations did not inter-
pret the Act's prohibition against “other
lllegal activity™. Sectlon 1612.2(b) (1)
{C), as here presented, bars {legal activ-
ity that is inconsistent with an emplovee's
responsibilities under the Act, Corpora~-
tion Regulations, or the Code of Profes-
sional Responsibility. These categories
seem sufficlent to cover the situations
when the Corporatiom should add its
sanciions to those imposed by the law.

Legal Assistance Activitiés. THe defini-
tion of “carrying out legal assistance ac-
tivities” that appeared in the publishved
wersion of Bection 1600.3(a) (1) included
any time during which an attorpey
“could reasonably be expected to provide
legal advice or representation.” That
phrase has been dropped because it in-
troduced unnecessary uncertainty into &
reasonably clear provision. The defindtion
of “legal mssistance activities” now &p~
pears In Bection 1612.1.

Attorney-Client Relationship. A single
provision, Bection 1612.3, replaces the re~
petitive disclaimers and exception found
in the published version of Bection 1600.3
{8} (2) and its terminal proviso.

e ege—

‘SBep Ethical Considerstions T-T and 7-8
of she ABA Code of Proruﬂmn.t Respon -
slbiiity.

"Bee Bectlon 1006(b)(3) of the Act; Con-
ference Report p. 21-32; House Report p. 7.

¢Bee, eg., ABA Committee on Fihics and
Profeasional Beaponsidiiity, Pormm) Opinton
334 (1974), 9. T,
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Legisiative and Administrative Repre-
tentation. Section 160).4, now 1612.4, has
been rewritten for greater clarity, but no
substantive changes were made, It fol-
lows tha Act in permitting “lobbying" ef-
farts to he made on behalf of any client
of the reciplent {f the client may be af-
fected by a particular legislative or ad-
ministrative measure, but prohibits so-
liciting a client for the purpose. For prac-
teal and economic reasons we permit 8
client to he represented for “Jobbying”
purposes by a different person than the
one who may represent him in other
matters, In allowing this we are sup-
- parted by ABA Formal Opinion 134, note

3 supra, which states that the client of &
legul services office “has a lawyer-client
relation with its staff of lawyers which is
the same as any other client who retains
a law firm to represent him. It is the firm,
not thé individual lawyer, who s re-
talned."” .

Subsection 1612.4(b) was added in re-
spotise to comnments recelved on the pro-
posed regulations. It makens explicit what
was previously implied, that the prahibi-
tion agalnst “lobbying" does not prevent
queries to the Corporation or to govern-
mental agencies; nor does it prevent fur-
nishing information to cllents about leg-
islative or administrative developments.

Enforcement. The only change in the
Enforcement Section is the addition of
mb-section 1612.6({b) (3), which requires

a recipient to consult the General Coun-,

sel of the Corporation before suspending
or terminating an employee for viclation
of the provisions of this Part. The re-
quirement serves to promote uniform in-
terpretation of the Part, and also Insures
that the Corporation will be notified of
any serious viclation.

Accordingly, the Board of Directors of
the Legal Services Corporation adopts
the final regulations, as set forth below,
to hecome effective on June 3, 1878 pur-
suant to Secton 1008(¢e) of the Act.

Bec,

14121 Definition.

14122 . Publis demonstrations and other ac-

tivities.

- 18138 Attorney-client relationship.

© 1012.4 Lagislative and administrative repre-
- sentation,

18125 Enforcemeant.

AurHonrry: Seca. 1008(b) (8), 100T(a) (8),
1011, 1008(e), PL. §3-858, 88 Btat. 578 (42
(?.)c 20068 (D) (B), 200EI(x) (5), 209¢), 20008
[

$1612.1 Definition, :
" “Legal
n this Part, meaxs any

activity.
{a) Carried mdwm: an employee's
hours;

() Using resources provided by the

tion of by a reciplent; or

lliiid Publle demonstrations and
other activitien

wwmmmmume-

\mnnctmtu\mderthom:wem-

1) melntlv participate In any
public demonstration, picketing, boyoott,
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or strike, except as permitted by law in
connection with the employee's own em=
ployment situation; or

(I Intentionally exhort, direct, or
coerce ntherawenxacemsnchutlvmes.
or otherwise usurp or invade the rightful
authority of a cllent to determine what
course of actlon to follow. )

(b) While employed under the Act, no
employee shall, at any time,

(1) Knowingly participate in any

(- Rioting or civil disturbance;

(i) Activity In violation of an out-
standing injunction of any court of com-~
petent jurlsdiction; or

(i1 Any other illegal activity that ia
Inconsistent with an employee’s respon-
sibilities under the Act, Corporation

Regulations, or the Code of Pmlwuional‘

Responsibility ; or

(2) Intentionally exhort, direct, or
coerce others to engage In such activi-
tles, or otherwise usurp or invede the
rightful suthority of a client to deter-
mine what course of action to foilow.

§ 1612.3 Attorney-clicnt relationship.

Nothing in this Part shall prohibit an
attorney from

(a) Informing and advising a client
about legal alternatives to litigation or
the lIawful conduct thereof;

(b) Attending a public demonstration,

plicketing, boycott, or strike for the pur-
pose of providing legal assistance to a
clent; or

{c) Fulfilling the professional respon=
sibilities of an attorney to a client,

§1612.4 Legislative and administrative
representation.

(a} No funds made available to a re-
cipient by the Corporation shall be used,
directly or indirectly, to support activi-
ties intended to Influence the lssuance,
amendment, or revocation of any execu-
tive or administrative order -or regnla-
tion of a Federal, State or local agency,
or to influence the passage or defeat of

any legislation by the Congress of the -

United Btates or by any State or local
legislative body;sxcept that

(1) An employee may engage in such
activities in response to a request from
A governmental agency or a legislative
body, committee, or member made to the
employee or to & reciplent; and

(2) An employee may engage in auch
activities on belul.t of an eligible clent
of a recipient, if the client may be
affected by a particular legfalative or ad-
ministra

tive messure; but no employee

shall

) Solicit a cllent for the purpose of
making such representation possible, or

{i1) Solicit a group of clients for the
purponor representing it with respect to
matters of general concern to a hroad
class of persons as distinguished from
the intereats of a particular client.

(b) Nothing in this section is intended
to prohibit an employee from

(1) Communicating with a govern-
mental sgency for the purpose of ob-
taining information, n, or in-
mpmmnn of the agency’s niles, reg~

ulations, practices, or policies; or

(2) Informing a client about & new or
proposed statute, executive order, or ad-
ministrative regulation; or )

(3) Communicating with the Corpora-

‘tion for aAny purpose.

8 1612.5 Enforcement.

{a)} The Corporation shall have su-
thority, in accordance with procedures
set forth in Title 45 of the Code of Ped-
ersd Resuhdonl. at § 1087.1-4(h) (relat-
ing to suspension), or at 1§ 1067.1-§
ttimugn 1067.1-11 (relating to termina-

n)

(1) To suspend or terminate the em-
ployment of an employee of the Corpora~-
tion who violates the prov!slons o!’ this
Part; and

(2) To suspend or terminate tmanclal
asalstance to a reciplent which fails to
insure that its emnloyees refrain from
activities proscribed by the Act or by this
Part: provided that

(1} No susnension of employment or
financial assistance shall be continued
for longer than 30 days unless the re-
cipient or emrioyee of the Corporation is
provided notice ard an opportunity for a
hearing In accordance with the proce-
dures relating to termination cited above,
and -

(i) The wm “*OmO* in the sbove-
referenced regulations shall mean the
Corporation, and the term “responsihle
OEO official” chall mean the President
of the Cornoration, or, if no President
is In office, the Chairman of the Board
or his designes,

(b) A reciplent shall .

(1) Advise emnloyees about their re-
sponsibilities under this Part; and

(2). Establish procedures, consistent
with the notice and hearing reguirements
of Section 1011 of the Act, for deter-
mining whether an emplayee has violated
& provision ot this Part; and shal] es-
tablish a poticy for determining the af-
prooriate sanction to be imposed for a
violation, Includiny

(1) Admini<trative reprimand if a vio-
1ation is found to be minor and uninten-

‘ tional, or otherwise affected by mitigat-

ing clrcumstances;

(¢1}) Buapenalon and termination of
emoloyment: and

(i) Other sanctions appropriate for
the enforcement of this regulation: and

(3) Consult the General Counsel ot
the Corporation before
terminating the emnloyment of any per-
son for viclation of this Part.

~  Thomas Emsricw, .
o Levdxmmm
|rn Doc.76-12000 Piled S-l—'m.l.ll am} "
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