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LEGAL SERVICES CORPORATION

45 CFR Parts 1606, 1607, 1612, 1617,
and 1625

‘Proposed Implementation of
Limitations on Uses of Funds

- AGENCY: Legal Services Corporation.
ACTION: Proposed rules. '

FOR FURTHER INFORMATION CONTACT:

Mary Wieseman, (202) 272-4010.

* SUPPLEMENTARY INFORMATION—PART ~ *
. - 1606: Under the continuing resolution " - -
- providing funds for the Corporation - ~*

during the 1983 fiscal year there are -

several changes in the hearing rights . . .

that recipients of Corporation funds are

>

entitled to before funding may be “~ - ~=%"

terminated or an application for -
refunding denied. There is no longer a

sumMaRY: The Continuing Resolution _right to an independent hearing

which appropriated funds for the Legal
Services Corporation (the
“Corporation”) for the 1983 fiscal year
imposed a number of limitations and
restrictions on the use of Corporation
funds. Certain of these limitations and
restrictions will necessitate changes in
current Corporation regulations. The
Corporation staff prepared proposed
regulations revising four current sections
of the Corporation's regulations, Parts
1606, 1607, 1612 and 1617, and adding a
new Part 1625 {*staff proposals”)
pursuant to instructions from the
Chairman of the Operations and
Regulations Committee. Two members
of the Corporation’s Board of Directors
prepared alternatives to three of the
staff proposals, Parts 1606, 1617 and
1625 (“Harvey/Olson proposals™). At its
October 29-30, 1982, meeting, the
Corporation’s Board approved the
yublication in the Federal Register of
both the staff proposals and the
Harvey/Olson proposals.

Both of the proposed revisions of Part
1606 would delete refererices to denials
of refunding which would be covered by

- the procedures described in either
version of the new Part 1625. The staff
proposal would also make some

_additional changes that are consistent
with the continuing resolution. The
proposed revisions of Part 1607 would
implement changes inr the requirements
for recipients’ governing board structure
mandated by the continuing resolution.
The proposed revisions of Part 1612
would implement the restrictions on
administrative and legislative
representation required by the
continuing resolution. Both of the
Proposed alternative revisions of Part
1617 would establish the policies
governing class action suits by legal
services programs against Federal, state
or local governments required by the
continuing resolution. o '

DATES: Comments must be submitted on
_ or before December 8, 1982,

ADDRESS: Comments may be mailed to: -

Office of General Counse), Legal
arvices Corporation, 733 Fifteenth
reet, N.W., Suite 700, Washington,

D.C. 20005. :

> 1007(a)(1), 1007(a)(3), 1007(a)(8), 1007(d},

.. and (3), 2096f(a)(1), 2996f(a)(3), 2996{(a}(8), -
- -2006f(d), 2096g(e), 2996j), Sec. 122, Pnb.}..;gl

examiner in either proceeding and the
leve! of interim funding that the
Corporation must provide pending a
final determination granting or denying
a refunding application has been
changed. The hearing rights in a denial
of refunding are substantially

. circumscribed. Both the staff and the

Harvey/Olson proposals-basically leave
intact the hearing rights for
terminations, but remove from the
current Part 1606 all references to
“denials of refunding” which would,
instead, be governed by the procedures

.described in either of the proposed

versions of Part 1625. In addition, the
staff proposal would revise the '
definition of “presiding officer” to make,
it consistent with the definition
contained in the Corporation staff
proposal for Part 1625, and would
change the obligation for the providing
interim funding pending the completion
of the termination procedures to make it
consistent with the language of the
continuing resolution. For the most part,
the remaining revisions consist of
technical changes, e.g., renumbering of
sections. For those sections where the
staff proposal and the Harvey/Olson

-proposal differ, the staff proposal is

designated as Alternative A and the
Harvey/Olson proposal is designated as
Alternative B. .

List of Subjects in 45 CFR Part 1606

Legal services.

For the reasons set out above, 45 CFR
Part 1606 is proposed to be amended as
follows:

PART 1606—AMENDED]

1. Part 1606—"Procedures Governing
Termination of Financial Assistance and

" Denial of Refunding” is renamed

“Procedures Governing Termination of
Financial Assistance.” ' :

2. The authority citation for Part 1
is revised to read as follows: ..

Authority: Sec. 1008(b)(1) and (3),

1008(e), 1011 (42 U.S.C. Sections 2096e(b){1}

276, 96 Stat. 1186.

. -
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§1606.1 [Amended]
.3, (Alternative A).

- Section 1606.1 is-amended by N
removing the word “full” and the
-commas enclosing it, and by removing
. 'the phrase “‘or refunding denied.” -

- (Alternative B).

-” Sectjon 1606.1 is amended by
removing the phrase “or refunding
denied.”

$1606.2 [Amended]
4. Section 1606.2 is amended by
removing § 1606.2(b) and redesignating
§§ 1606.2(c) and 1606.2(d) as
§§ 1606.2(b) and 1606.2(c}.
5. (Alternative A).
Newly redesignated § 1606.2(c) is
revised to read as follows:

* w* * w *

1

(c) "Presiding Officer” means an
impartial person appointed by the
President to recommend a decision that
a grant or contract should be continued
or terminated, who is familiar with legal
services and supportive of the purposes
of the Act, who is fair and impartial,
who has not participated in the matter
at issue, and who has no supervisory
responsibility for the Corporation
employee who made the initial
determination.

(Alternative B).

Newly redesignated § 1606.2(c) is
further amended by removing the phrase
* or that refunding should be granted or
denied.”

§1606.3 [Removed]

§5 1606.4-1606.20 [Redesignated as
§§ 1606.3-1606.19]

6. Section 1606.3 is removed in its
entirety and §§ 1606.4 through 1606.20
are redesignated §§ 1606.3 through
1606.19.

7. The references to the following
Sections are redesignated as indicated
wherever they appear in Part 1606.

Old section New section

1606.5 1606.4
1606.5(b) 1606.4(b)
1606.6 y 1606.5
1606.7 1606.6.

_ 1606.8(a) 1606.7(a)
1606.9 1606.8
1606.9(c) - 1606.8(c)
1606.10 1606.9
1606.13(b). : 1606.12(b)
1606.15 1606.14
1606.18 1606.17

_ 1606.19 1606.18

- 8. Newly redesignated § 1606.3 is
»revised to read as follows:

1608.3. Grounds for termination.

-A grant or contract may be terminated -
“when: ' :

I RS A A LTS e
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(a) Termination is required by, or will .
implement, a provision of law, a - .
Corporation rule, regulatxon, gmde}me.
or instruction that is generally - ..-.:.- -
applicable to all recipients of the same -
class or a funding policy, standard, or -.-
criterion approved by the Board, except .
that termination shall not be basedona..
Corporation rule, regulation, guideline,
or instruction that was not in effect
when the current grant was made or
when the current contract was entered .
into; or

(B) There has been substantial faxlure
by a recipient to comply with a
provision of law, or a rule, regulation, or
guideline issued by the Corporation, or a
term or condition of a current or prior
grant from or contract with the
Corporation. In the absence of unusual
circumstances, a grant or contract shall
not be terminated for this cause unless
the Corporation has given the recipient
notice of such failure and an opportunity
to take effective corrective action; or

(c) There has been substantial failure
by a recipient to use its resources to
provide economical and effective legal
assistance of high quality as measured
by generally accepted professional
standards, the provisions of the Act, or a
rule, regulation or guideline issued by
the Corporation. In the absence of
unusual circumstances, a grant or
contract shall not be terminated for this
cause unless the Corporation has given
the recipient notice of such failure and
an opportunity to take effective
corrective action.

[Amended]

9. Newly redesignated § 1606.4(a) is
amended by removing the phrase “or
that refunding should be denied.”

§ 1606.7 [Amended]

10. (Alternative A).

Newly redesignated § 1606.7(a) is
revised to read as follows: -

(a) The presiding officer shall be
appointed by the President and shall be
a person who is impartial and who is
familar with legal services and
supportive of the purposes of the Act.

(Alternative B).
No change except for redesignation of
section. N

§ 1606.9 [Amended] .

11. (Alternative A).

Newly redesignated § 1606. 9(b} is
amended by removing the words “full
and” from the first sentence.

(Alternative B).

No change except for redesignation of .

section.

§ 1606.10 [Amended]}

12. Newly redemgnated § 1606. 10(&) is.

.amended by removing the words ‘or
denial of refynding.”.-

13. Newly redestgnated § 1606 Iqb) is.
.. associations which represent a majority -

amended by removing the words “or

» denymg refunding."

§ 1606.12 [Amendcd]
14. Newly redesxgnated § 160&12(&){1)
is amended by removing the words “or

granting refunding.”
15. Newly redesngnated § 1606.12(&)[2)

is amended by removing the words *
denying refunding.”
§ 1606.16 [Amended]

16. Newly redesignated § 1606.16 is
amended by removing the words “or
refunding is granted.”

§ 1606.17 [Amended]

17. (Alternative A).
Newly redesignated § 1606.17 is
revised to read as follows:

§ 1606.17 Interim funding.

(a) Failure by the Corporation to meet

a time requirement of this part shall not
entitle a recipient to continuation of its
grant or contract.

(b) Pending a final determination
under this part, or until the end of the
recipient’s current grant or contract
term, whichever comes first, the
Corporation shall continue to provide
the recipient with funding necessary to
maintain its current level of legal
assistance activities under the act.

{c) If a final determination is not
issued prior to the end of the recipient’s
current grant or contract term, the
Corporation shall provide the recipient
with interim funding sufficient to allow
for the continuation of representation of

clients on whose behalf litigation,

negotiation or other forms of -
representation have been initiated, for
the period after the end of the recipient’s
current grant or contract term, pending
such final determination.

(Alternative B.}

Newly rede31°nated § 1606.17 is
amended by removing the phrase “‘or to
refunding” in the first sentence.

§ 1606.18 [Amended}
18. Newly redesignated § 1606.18 is

amended by removing the phrase "or to -

deny refunding.”

' SUPPLEMENTARY INFORMATION—PART

1607:

No funds made avallable under Pub.
L. 97-276 shall be used in making grants
or entering inta contracts for legal
assistance unless the Corporation
ensures that any recipient organized
primarily for the purpose of providing
legal services to eligible clients is:

governed by a board of directors or
other governing body. the maijority of ;. ~
whose membership is comprised of -
attorneys appointed by the gaverning :
bodies of State, county or municipal bar:

of attorneys practicing in the recipient’s’
service area. Congress recognized that i
in many cases there will not be a single” .
local bar association which represents a
majority of attorneys in the recipient’s- -
service area. In light of this, a
combination of bar associations,
including the state bar ‘association, may
collectively appoint the attorney
members of the governing body. These
amendments to Part 1607 implement this
statutory requirement. :

The legislative history recognizes the
practical difficulties involved in
immediate compliance with this
provision. The Senate Report states that
recipients *shall expeditiously submit a
plan to the Corporation which outlines _

.its proposed efforts to comply with this

provision. Submission of the compliance
plan should be viewed as a good faith
effort by the grantee to comply; failure -
to submit a plan should not.” Section
1607.7 sets forth the requirements
regarding such compliance plans. This
approach should help to avoid -
disruption of programs' operation by
allowing recipients to develop a plan for
restructuring their governing bodies in
order to provide for an orderly
transition.

This new provision regarding
appointment of the majority of members
to recipient governing bodies will not
affect the appointment of clients or
nonlawyers to these boards, nor should
it affect the selection of remaining 9% of
the board members required to be
attorneys. The Amendment provides for
selection of the remaining 9% of attorney
members and does not change the
current regulation with respect to the
selection of nonattorney members of
recipient governing bodies.

List of Subjects in 45 CFR Part 1607
Legal services.

It is proposed to amend 45 CFR Part
1607 as follows:

PART 1607—[AMENDED]

1. The authority citation for Part 1607. ‘
is revised to read as follows:

Authority: Sec. 1007(c) U.S.C. 2996f(c] Pub.
L. 97-276; 96 Stat. 1186.

2. Section 1607.2 1s revised to read as’ -
follows:

§ 1607.2 Definitions

(a) “Eligible client," as used in thxs
part means a person eligible to receive
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legal assistance under the Act, without -
regard to whether the person is
receiving assistance at the time of
- selection for membership on a governing
body.
: . (b) "Governing body' refers to the
* board of directors or other governing
board of recipient receiving funds under
Section 1006(a)(1)(A) of the Act.
(c) “Board member” refers to a
member of a recipient's governing body.
3. Section 1607.3 {c) and (g} are
revised to read as follows:

§ 1607.3 Composition.
(c) Appointment of the attorney

members of the governing body shall be
conducted so that a majority of the
geverning body are appointed by the
governing bodies of State, county or
municipal bar associations, the
membership of which represents a
majority of attorneys practicing law in
the localities in which the recipient is to
provide legal assistance. Appointments
shall be made so as to insure that the
attorney board members include women
and minorities and reasonably reflect
the population of the areas served.
Appointments may be made either by
the bar association which represents a.
.majority of attorneys in the recipient's
service area or by the bar associations
which collectively represent a majority
of the attorneys practicing law in the
recipient's service area. Any additional
attorney members of the board may be
appointed by or selected from other bar
associations or legal organizations with
an interest in the delivery of legal
services to the poor.

* * »* * *

(g) The nonattorney board
membership shall not be dominated by
persons serving as the representatives of
a single association group or
organization.

* * * * *

4. Section 1607.7 is revised to read as

follows:

§ 1607.7 Compliance

{a) A recipient whose current
governing body does not satisfy the _
requirements of this part shall submit a
plan for achieving compliance to the
" relevant Regional Office By March 1,
. 1983. The plan shall include:

(1) The current composition of the
récipient’s governing body, and the date
upon which the composition was

achieved; .
" .- (2) The date upon which the terms of
ich current member of the recipient’s
_sverning body will expire;
(3) The recipient’s plan for complymg
with the requirements of § 1607.3 and

5

tx}rln?ltables for implementation. This plan
sha

i) ldentlfy the bar assocnatmns in the’
localities in which the recipient provides
legal services identifying the individual
bar association or combinations of bar
associations to which a majority of
practicing attorneys belong;

(ii} Detail the method of selecting
attorney members to provide for
representation on the recipient's
governing body in accordance with this
regulation and

(iii) Insure that the attorney board
members include women and minorities
and reasonably reflect the population of
the areas served.

{(b) Compliance with § 1607.3 shall
occur no later than June 15, 1982.

{c) The President may, upon
application, extend the time in which a
recipient must comply with the
requirements of § 1607.3(c). The
application must state the reasons why
complying by June 15, 1982 would be
unduly burdensome or impossible to
achieve for the recipients.

- {d) An application for an extension of
time under paragraph (c) of this section
must be received by the Corporation no
later than 30 days after the effective
date of the regulation. An extension may
be granted for no more than three
months, and no more than two
extensions may be granted to any
recipient. In no event may the time for
compliance be extended beyond January
15, 1983.

SUPPLEMENTARY. INFORMATION—PART
1612:

Background

The proposed amendments to § 1612.4
are intended to clarify the scope of
permissible recipient activities
concerning legislative and
administrative representation. Thus, the
preposed amendments include changes
in the language of the regulation to more
closely conform it to the language of the
Legal Services Corporation Act and
provisions which implement Legal
Services Corporation’s appropriations
prohibiting grassroots lobbying
activities. These riders are the
Moorehead Amendment, which has
been a rider on each Corporation
appropriation from FY 1979 through FY
1982, and Section 607(a) of the Treasury,
Postal Service, and General Government

_ Appropriations Act which contains

provisions substantially identical to the
Moorehead Amendment, and by its
terms, applies-to all federal
appropriations. The proposed

~amendments algo provide for additional -
‘recipient documentation and reporting

retirements, including a provision
application to recipient publications

which address legislative measures,.
which are intended,to improve the -
Corporation's ability, from a
management perspective,to-insure that
Corporation funds are not used for
purposes prohibited by the Legal
Services Corporation Act or other
applicable law. P

- Finally, the proposed amendments
impose additional restrictions on
legislative and administrative activities
made applicable to the Corporation's FY
1983 appropriation by Section 122 of
Pub. L. 97-276. Public Law 97-276, a joint
continuing resolution appropriating FY
1983 funds for the Legal Services
Corporation, incorporates the provisions
of Section 5 of H.R. 3480 as passed by
the House of Representatives on June 18,

-1981. The Corporation proposes to

implement these provisions of Pub. L.
97-276 through the proposed new
paragraph (f) of § 1612.4. In doing so, the

"Corporation recognizes that, under

Section 102 of Pub. L. 87-276, Section 122
of Pub. L. 97-276, expires on December
17, 1983. The Corporation anticipates
that it may be necessary to issue
additional or amended instructions or
regulations on legislative and
administrative representation when
Congress enacts either a succeeding
continuing resolution, an FY 1983
appropriation for the Corporation, or
enacts new authorization legislation for
the Corporation.

The Corporahon considers all
provisions of amended § 1612.4 which
are consistent with the additional
restrictions mandated by Pub. L. §7-276,
namely, § 1612.4(b)(5), § 1612.4(c),

§ 1612.4(e), and § 1612.4(h)(1), (2), (3),
and (5), to be also applicable to funds
made available under Pub. L. 97-276.
Similarly, since the restrictions on
legislative activity contained.in Pub. L.
97-276 preclude grass roots lobbying
activities, the provisions of proposed
new paragraph (d) are also applicable to
funds made avallable pursuant to Pub.

L. 97-276.

Section-by-Section Summary
Section 1612.4({a}—The additional

‘language added by the proposed

amendment tracks the language of
Section 1007(a}(5) of the Legal Servxces

- Corporation Act.

Section 1612.4(a)(1)—The proposed
amendment adds languagae intended to
specify the kind of activities that may be
undertaken in response to a request.

Section 1612.4(a)(2)—The additional
language added by the proposed
amendment tracks the language of
Section 1007{a)(5)(A) of the Legal
Services Corporation Act.
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Section 1612.4(a)(3)—The proposed
amendment is intended to make explicit
in the regulatlon the statement now
contained in the comment to the -
regulation that legislative actwlty on
measures directly affecting the recrpxent
refers to appropriations or other .
measures directed to the Corporatlon or’
a recipient and not to poor people s
issues generally.

Section 1612. 4{b)——The proposed
amendment strikes the reference to

“appropriate™ documentation contained
in the existing regulation and adds
provisions which specify the kinds of
documentation required to establish that
recipient legislative and administrative
activities fall within the activities
permitted under the regulatrons. The
pruposed amendment requires that
recipient must obtain the necessary
documentation prior to undertaking any
legislative or administrative advocacy.
This provision is now contained only in
the comment to the existing regulation.
The proposed regulation also would
require recipients to submit monthly
activity reports describing their
legislative and administrative advocacy
actxvmes ’

Section 1612.4{0}—The proposed
amendment would require that
recipients provide the Corporation with
a copy of the board of directors™
resolution, required under the existing
regulation, which authorizes the
establishment of a full time legislative
office, along with an annual budget for -
the office which mcludes personnel '
costs.

Section 1612.4(d}——The proposed
amendment adds a new paragraph {d} to
the existing regulation. Existing
paragraph (d) is redesignated paragraph
(8).

Proposed paraaraph {d} essennaﬂy
incorporates the provisions of Modgrhead
Amendment and Section 607(a) of the
Treasury, Postal Service, and General
Government Approriations Act
prohibiting the use of Corporation funds
for publicity or propaganda purposes
designed to support or defeat proposed
or pending legislation. ""Publicity or
propaganda” is defined in the proposed
amendment in a manner intended to put
recipients on notice that the Corporatron
will look to the content of a
communication in its totality and not
simply for an explicit statement urging .
persons to contact their legislators to
determine whether or not a parucular
communication is proscribed. .

° Section 1612. 4{e]——The proposed:

. amendment adds a new-paragraph’ ()

which establfshes a Carporation policy
for recipient publications which contam
references to proposedor pending -
legislation. The proposed regulatmn

makes the provisions of the Moorhead

Amendment applicable to such

publications, and establishes a system - '

of review or publications to insure '
‘accountability for violations of the -
regulations. Neither the Moorhead *
Amendment nor any other provision of
law applicable to the Corporation bans
purely informational and educational-
discussions of legislative issues. The
Corporation believes that the approach

to a publication policy contained in the -

proposed regulation represents a
reasonable balance between clients’
legitimate interest in obtaining
information about proposed or pending
legislation and the Corporation’s
obligation to insure that Corporation
funds are not expended contrary to
applicable restrictions. The proposed
regulation would retain the substance of
ex1stmo § 1612.4(b)(2), which permits
informing a client about a new of
proposed statute, executive order, or
administrative regulatxon The proposed
regulation would insure compliance and
promote accountability by requiring that
the recipient executive director, or his or
her designee, review all pubhcatlons for
compliance with the regulations prior to
dissemination, and further require
recipient to provide the Corporation
with a copy of each publication for
review within 30 days, Further, the )
proposed regulation would limit the use
of Corporation funds to newsletters or
other publications disseminated to
recipients, recipient staff, board
members, private attorneys representing
eligible clients, eligible clients, and the
Corporation. Production and
dissemination of publications dealing ..
with legislative issues intended for the
general public would have to be
financed from non-Corporation funding
sources, such as subscription income.
Section 1612.4(f}—~The proposed

‘amendment adds a new paragraph (f)

incorporating the restrictions.on -
recipient legislative and administrative
activitiés imposed by Section 122 of PL
97-276 which appropriates FY 1983
funds to the Corporation. The proposed
regulation tracks the language of Section
5 of H.R. 3480 as enacted by the House
of Representatives on June 18, 1981.
Section 1612.4(g) The proposed
regulation provides for documentation
of recipient activities permitted under
§ 1612.4(ﬂ. Thus, proposed § 1612.4(g)(2)
requires the recipient’s executive
director, or his or her designee, to
guthorize any communications to
elected officials made at the request of
the official. This is consistent with the
legislative history of H.R. 3480 which -~
iridicates that the statutory requirement
that d'request be made through “official
channels™ was intended to impose some

recipient management control on

communications made in response'to '

requests from elected officials. Further, *
consistent with the legislative history of -
H.R. 3480, the proposed regulation -~
would authorize a recipient to respond

to an official request from an eIected
official orr any authorization, .
appropriation, or oversight measure :
concerning a substantlve issue in whrch

the recipient was involved on which the

recipient or an employee of the recrprent
has expertrse

List of Subjects in 45 CFR Part 1612

Civil disorder, Legal services,
Lobbying.

45 CFR Part 1612 is proposed to be
amended as follows:

PART 1612—{AMENDED]

1. The authority citation for Part 1612
is revised to read as follows:

Authority: Secs. 1006(b}(5), 1007(3)(51. 1011,

.1008(e), Pub. L. 93-355, 88 Stat. 378 (42 U.S.C.

2996e(b)(5), 2996f(a)(5), 2996, 2996g(e), Pub. L.
95-431, 92 Stat 1021, Pub. L. 96-68, 93 Stat 416.
Pub L. 96-536, 94 Stat 3166, Pub. L. 97-161, 96
Stat 22, Pub. L. 97-276, 96 Stat 1188.

2. Section 1612.4 is revised as follows:

§ 1612.4 Legislative and administrative

. representation.

{a) No funds made available to a
recipient by the Corporation shall be
used, at any time, directly or indirectly,
to support activities intended to
influence the issuance, amendment, or
revocation of any executive or ’
administrative order or regulation of a
Federal, State or local agency, orto
undertake to influence the passage or
defeat of any legislation by the Congress
of the United States or by any State or
local legislative body or State proposals
by initiative petition, except that:

(1) An employee may engage in such
activities in response to a request from a
governmental agency or a legislative”
body, committee, or member made to
the employee or to a recipient to testify,
draft or review measures or to make
representations to such agency, body,
committee or member; or,

(2} An employee may engage in such
activities on behalf of an eligible client
of a recipient, if such activities are
necessary to the provision of legal
advice and representation to a client
who may be affected by a particular
legistative or administrative measure
but no employee shall solicit a client in
violation of professional responsrblhtles
for the purpose of making such’
representation possible; or, .

(3) An employee may engage in such =
activities if a governmental agency, ~
legislative body, committee, or member.
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thereof is considering a measure directly
affecting the activities under the Act of
the recipient or the Corporation. This

.ception extends only to .
.ppropriations or other measures
directed to the Corporation, or the
recipient or its employees.

(b) Recipients shall adopt procedures
and forms to document that the
legislative and administrative activities
in which they engage fall within the
‘activities permitted in § 1612.4(a). Such
‘documentation shall include: .

{1} With respect to activities permltted
under § 1612.4(a)(1), a written request
signed by an official of the |
governmental agency or a member of the
legislative body or committee making
the request which states the type of
representation or assistance requested
and identifies the executive or’
administrative order or regulation, or
legislation, to be addressed;

(2) With respect to activities permxtted
under § 1612.4(a){2), a retainer
agreement, signed by the client or
clients represented, or by an official of
the client group in the case of a group
client, which agreement shall specify the
legislative or administrative measure on
which representation is sought, the type
of representation sought, (appearance at
a hearing, legislative drafting, etc.), and
which shall include a statement of the
-Yent's direct interest in the particular

islative or administrative measure to
ve addressed;

“(3) With respect to actlvmes permitted
under § 1612.4{a)(3), a written statement
signed by the recipient’s executive
director authorizing the initiation of -
such activities. '

(4) Recipients shall obtam the
documentation required by this section
prior to undertaking any of the activities

" permitted by § 1612.4(a).
"~ {5) Rec1p1ents shall submit monthly
reports, in a form prescribed by the
Corporation, describing their legislative
and administrative advocacy activities
conducted pursuant to these regulations.

{c) Recipients may not establish full
time legislative offices unless the
decision to establish such an office is -
formally made by the Board of Directors
of the recipient consistent with the
provisions of Section 1620, provided that.
the legislative activities of these offices
are solely activities permitted under
-§ 1612.4(a). Recipents shall provide the
Corporation with a copy of the board -
resolution formally approving the ,

:establishment of a full time legislative
office together with an annual budget for

- such office which describes, in a form _
-“prescribed by the Corporation, the .« - .

ual costs of the ofﬁce. mcludmg

sonnel costs.” - N R

- employee of a recipient to an eligible

~ Acts, bills, resolutions, or similar

{d) Notwithstanding the provisions of
§ 1612.4(a), recipients shall not use
funds made available by the ... ..
ration for. publicity or. propagandas
purpgses designed to support or defeat
proposed legislation or legislation

. pending before Congress or any state. .

legislature. For purposes of this
regulation, “publicity or propaganda”
means any oral communication or any
advertisement, telegram, letter; article,
newsletter, or other printed or written
matter or device which contains a direct
suggestion, or, when taken as a whole,
an indirect suggestion to the public at =
large or to selected individuals to
contact elected representatives in
support of or in opposition to pending or .
proposed legislation.

(e} No funds made available to a
recipient by the Corporation shall be
used to support the preparation,
production, and dissemination of any
article, newsletter, or other publication
or written matter for general diswtbution
which contains any reference to
proposed or pending legislation unless:

(1) The publication does not contain
any publicity or propaganda prohibited
by § 1612.4(d); and

(2) The recipient has adopted a policy
requiring the recipient’s executive
director, or his or her designee, to
review each publication produced by the

" recipient prior to its dissemination for
. conformity to these regulations; and

{3} The recipient provides a copy of
any such material produced by the
recipient to the Corporation W1thm 30
days after publication; and :

(4) Such funds are used only for costs
incident to the preparation, production,
and dissemination of such publications
to recipients, recipient staff and board
members, private attorneys representing
eligible clients, eligible clients, and the
Corporation, as opposed to the public at
large.

(f) Notwithstanding the provisions of
§ 1612.4(a), no funds made available to a
recipient by the Corporation under the

. authority of Pub. L. 97-276 shall be used,

directly or indirectly, to pay for any
‘personal service, advertisement,
telegram, telephone communication,
letter, printed or written matter, or other
device, intended or designed to
influence any decision by a Federal,
State, or local agency, except where
legal assistance is provided by an

client on a particular application, claim,
or case, which directly involves the
client's legal rights and responsibilities, *
or to influence any Member of Congress.
or any other Federal, State, or local -
elected official to favor or oppose any

legislation; or any referendum, .-

inititative, constitutional amendment, or
any similar procedure of the Congress,
any State legislature, anylocal council,
or any similar governing body, except
that this subsection shall not preclude, .
such funds-from being used in -
connection with commuriications to .
Federal, State, or local elected officials, . -

" upon the formal request of such officials

through proper official channels, o
pertaining to the authorization or
appropriations of funds or oversight
measures directly affecting the
operation of the program involved.

{g) Recipients shall.adopt procedures -

- and forms to document that the

leglslatlve and administrative activities
in which they engage fall within the
activities permitted under § 1612.4(f).
Such documentation shall include:

(1) With respect to activities on behalf -
of eligible clients, a retainer agreement
signed by the cliént or clients
represented, or by an official of the
client:group in the case of a group client,
which agreement shall specify the
administrative measure on which -
representation is sought, the type of
representation sought, (appearance at a
hearing, etc.) and which shall include a
statement of the client’s direct interest
in the particular administrative measure
to be addressed;

{2) With respect to activities in
response to a request from a Federal,
State, or local elected official, a written

* request signed by the official making the

request which states the type of

~ communication requested (testimony,

legal analysis, legislative drafting, etc.)
and identifies the legislative measure to
be addressed. Such documentation shall
also include the signature of the )
recipient’s executive director (or his or
her designee) authorizing the
communications requested.

{h} Nothing in this section is intended

‘to prohibit an employee from

(1) Communicating with a
gov_gmmental agency for the purpose of
obtaining information, clarification, or
interpretation of the agency's rules,
regulations, practices, or policies; or

{2) Informing a client about a new or-
proposed statute, executive order, or
administrative regulation consistent
with the requirements of § 1612.4(e}); or

‘ (3) Advising a client with respect to
the client's own communications to

. -elected officials concerning proposed or

pending legislation; or

(4) Making direct contact w1th elected I

officials ‘concerning proposed or pending
legxslatlon as long as such activities are
authorized by § 1612.4(a); or,

(5) Communicating with the _

- Corporatlon_ for any purpose.~ | -
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SUPPLEMENTARY INFORMATION—PART y'

1817

Alternative A (Staff Proposal),
Background :

Under the contmumo resolutlon. Pub

L. 92-2786, Corporation funds may not be )
used to bring a class action suit against -

the federal government or any state or
local government unless the action is :
brought in accordance with policies or
regulations adopted by the Board of
Directors of the Corporation. This
provision is derived from the Senate .
version of the continuing resolution (S.
Rep. No. 97-581, 97th Cong., 2nd Sess.)
which was adopted by the Conference
Committee. The House version, which
was rejected in Committee, would have
banned class action suits against
governmental bodies entirely. Therefore,
consistent with the legislative history,
the proposed regulation would permit
class actions against the federal
government and state or local
governments, but only under the
conditions provided for in the
regulations. Similarly, the proposed
regulations follow the legislative history
of the continuing resolution which
indicates that the Corporation's
regulations on class action against
governmental entities should guard
against the misuse of such actions while
permitting their use in appropriate cases
with the objective of enhancing the
“efficient and productive use” of
Corporation funds. (S. Rep. No. 97-581,
97th Cong., 2nd Sess., p. 11).

Discussion
The proposed regulation imposes

" restrictions on class actions-against the

federal government and state or local-
governments in addition to those-
contained in existing Part 1617 of the
regulations. The existing regulations -
were promulgated pursuant to Section
1006(d)(5) of the Legal Services -
Corporation Act which requires the
governing body of a recipient to
establish policies for class action suits.
The continuing resolution, however,
requires the Corporation to directly ~
regulate class action suits against
governmental bodies through the
issuance of policies or regulations {S.
Rep. No. 97-581, 97th Cong., 2nd Sess., p.
10). Therefore, the proposed regulations
mandate the criteria which the recipient
must apply in determining whether a
class action may be brought against a
governmental entity as opposed to
merely requiring recipient governing
boards to adopt policies to implement
the provisions of the continuing
resolution. In addition, reporting .
requirements are imposed to improve '
the Corporation’s oversight of recipient :

activities in this area. This approach”
avoids Corporation review of class

action lmgatlon on a case-by-case basis

which is precluded both by the Legal
Services Corporation Act and relevant-
American Bar Association Ethics -
Opinions. See Sections 10068(a)(3); ~ .,
1007(a}(1); ABA Committee on Ethics =

and Professional Responsibility, Formal- »
~ Opinion 334.

The proposed regulatlon requu‘es
recipients to attempt to resolve matters
in dispute with governmental entities -
prior to bringing a class action, except in
circumstances which require immediate
action to protect the client's interests.
Recipients would also be required to
document their efforts to resolve the
matter without resort to filing a class
action.-

The proposed regulation provides that
class relief must be sought for the
primary purpose of benefiting eligible
clients. This provision recognizes that
some members of a class ultimately
certified by a court could be persons
who are not eligible for legal assistance
when the case is brought or who hecome
ineligible during the pendency of the
suit. This would not preclude
maintaining a class action, as long as
the primary purpose of the suit is to
benefit eligible clients. The suit could
not be maintained if the purpose is to
benefit a broader group than eligible
clients.

List of Subjects in 45 CFR Part 1617

Legal services.
It is proposed to amend 45 CFR Part

- 1617 as follows:

PART 1617—{AMENDED]

1. The authority citation for Par_t 1617
is revised to read as follows: :

Authority: Sections 1008(b)(5), 1007(a)(5),
1011, 1008(e}, Pub. L. 93-355, 88 Stat 378 (42

U.S.C. 2996e(b)(5)), 2996f(a)(5), 2996j, 2996g(e)
Pub. L. 97-276, 96 Stat 1186.

2. Part 1617 is amended by adding a
new § 1617.5 to read as follows:

§ 1617.5 Class actions against the federal
government or state or local governments.

(a) No funds made available to a
recipient by the Corporation pursuant to
PL 97-276 shall be used to bring a class
action suit against the federal . :
government or any state of local
governnrent unless:

(1) All the requirements of §§ 1617.3
and 1617.4 are met;

(2) The recipient executive director
has determined that the proposed class_
action is the most effective and efficient
means of reselving the legal problems
common to a number of similar SItuated

- eligible clients. In making such.a -

" to the recipient of litigating multiple

determmatxon, the director shall take .
mto account: :
(i) The llkellhood of and potentlal c03t

i 4

claims on behalf of eligible clients on
the issue involved as opposed to the
cost of mamtammg a class actxon, s

(ii) The likelihiood that potential class ;
members can obtam representatlon from
other sources; "

(iii) The likelihood that the class w1l]
certified. .

(3) Class relief is sought for the
primary benefit of individuals who are
eligible for legal assistance;

{4) Prior to filing such an action, the

. recipient executive director has

determined that the government entity is
not likely to change the policy or
practice in question, that the policy or
practice will continue to adversely )
affect eligible clients, that the recipient
has given notice of its intention to seek
class relief and that reasonable efforts
to resolve without litigation the adverse

_effects of the policy or practice have not

been successful, except that nothing in
this paragraph shall preclude )
immediately filing a class action suit
where the circumstances of the case, as
determined by the recipient executive
director, require immediate action to
protect the interests of a client. = - .

(b) With respect to class actions
authorized under this section, recipients
shall maintain the following records:

{1) A written statement signed by the
recipient executive director authorizing
the maintenance of the suit as a class
action which contains documentation
that the executive director has.
considered all of the factors requxred by
§ 1617.5{a) and a specific statement of
the efforts undertaken to resolve the
matter without litigation required by
§ 1617.5{a}(4). Such statement shall be

* available for inspection by the

Corporation.

(2) Quarterly reports, prepared in a
form prescribed by the Corporation, -
listing the class action suits brought
under § 1617.5.

Alternative B (Harvey-Olson Proppsal)

The Continuing Resolution of 1983
contains a directive to the Board of
Directors, which requires that this Board
regulate class action suits against
governmental bodies, 