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tarclaim requesting damages s necessary
_ fox effactive defense or because of sp-
pueahhmhummsjomderdemm

(o) Amtanpdnulmc.luentorm
employse of & recipient pursuant to a
statute or & court rule or practice of equal
applicability to all attormeys in the furis~

§ 1609.5 Acceptance of fees.

() A recipient may see¥ and accept a
fes awarded or spproved by s court or
admintstrative body, or included in & set-
tlement, tf

(1) The requirements ot § 1609.4 are
met, and

(2) Punda received are not used for

purpases prohiibtied by the Act, and are
mmudtormthemnnmdmctedby
the Corporation.
(bl It a legal fee is awarded or ap-

8§ 1609.6 Acceptance of reimbursement.

When s case or matter subject {o this
Part resuits in s recovery of damages,
other than statutory benefits, & recipient
may sccept reimbursement from the
elient for out-of-pocket costs and ex-
penses incwrred In oonnect:lon with the
case or matier, it

(a) The requirements of ilmm
met, and

[4:)] mcllanthumeedmwﬁtinzto
refmbursse the recipient for such costs
and expenses.
§ 1609.7 Application,

Nothing in this part shall prevent a re-
. ciplent from

(3) Requiring a client to pay court
fees when the client does not qualify to
proceed In forma paupéris_ under the
rules of the jurisdiction; ox

(b} Accepting a fee in & case that wuas -

mtutedpﬁormsdopﬁonoftmapm;

(c) Acting as co-counsel wlth a private
accept-

sttoroey when appropriste, and
ing part of any fee that may result froin
& shared cass,

Effective date: This part beoomea of-
fective an October 12, 1976. .

Wm

Lepal Services C'moraﬂou. :
[PR Do T6-36480 Piled 30-T6:8:45 am]

Bervices

msmnm&.am&n&ﬁ
TAC 2006-29961 (“the Act”), for the
financial su

ceedingt of maiters to persons finan-
cially unsbla to sfford legal assistance.
Sectiom 1007(h) (1) of the Act restricts

thedeorpwaﬂon mcrhninal
proceedings.
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A proposed regulation waa published ot
June 31, 1978 (41 FR 23728-%), and in-
terested persons were given unddl July
12, 1976 to submit comuments. All com-
mentis recelved were given full comsid-
erution before adoption of & final
tion. The following issues were among
those considered,

Derinrrion

An initial policy question was whether
to leave the scope of the prohibition
against criminal representation to the
varying deflnition of “criminal” in state
and federal law, or to adopt & uniform
definition. Consistent with the Corpo-
ration’s policy seeking uniformity in ap-~
plication of the Act and iis regulations,
a uniform definition has been adopted.

Many minor infractions, such as hous~
ing, sanitation and trafic law violations,
that are punishable by no more than &
fine, are baskally clvil in nature. They.
are treated as civil In some states and
ir the Model Penal Code, and the ABA
recommends their removal from crimi-
nal codes. “ABA Report, New Perspec-
tives on Crime” iv (1973), Because the
Corporation believes such offenses are
hasically clvll in nature, and because
the imposttion of a fine may he extreme-
Iy burdensome for the clients of legal
services programs, the regulation per-
mits representation of defendanta in
such cases. .

‘The definition In the original draft
has been amended to exclude cases pros-
ecuted by private citizens to vindicate
claims that are civil In nature, even
though criminal sanctions or procedures
may be provided by some states, Exam-
ples are child support and alimony cases.
The change 13 consistent with the Con-
ference Report, which states that the
conferees understood “criminal pro-
ceedings” to refer to actions brought by
governmental units,

The definition may leave a gap hatween
cases where legal services lawyers can
provide representation, and those where
the 8ixth Amendment right to counsel.
in eriminai prosecution applies, because
the Supreme Court hag suggested that

the 8ixth Amendment s inapplicable;

when lmpﬂsonment is unlikely, although-
authorized, _“Argersinger v, Hamlin'™
407 U.8. 25 (1975). Reoosnlﬂnc that gap,
the Corporation still belleves that legal
services lawyers should not participate in.
cases where an alternative jall sentence
ts suthorized, even though they are are
am,bly civll in nature. The Corpora-

- tion’s resourcea are too lUmited to rccepd

expanded quesi-crimi

the substaniially
-mieueloddthncm!shtmmﬂtrmdr

representation were permitted.
Hmmmmmaﬂmmrmtﬁom
probibit:

” conviction, the Part doss not

. - AurHozmEr:
represeniation. But whether representa-- - 200BIDY (2} ).

umwtmnyshonoccuqum
m-mwbammmma‘
its own priorities and resources, and the:
vunhﬂttrdaﬁxerlemmmm
the convnunity.
'rhnpmhﬂﬂuonolthism'tdmmt“
apply untll sdversary judicial criminal.
medmuhnebeeumudbrfm

. of adversary criminal justice,

.té’neehsabeenhnposed

mal complaint, indictment, or intormy,
tton. Cholee of this point was suggmm
by the Bupreme Courts decision

“Kirby v. Illinols,” 408 U .8, 832 (1972)
where the Court explained that 'y,

regula-. initiation of fudicial criminal proceeq..

ings ts far from a mere formalizm, It 1,
the starting point of our whole systey
For 1t
only then that the government has c(m:f
mitted itsell to prosecute, and only they
that the adverse positiona of government
and defendant have solidified * + « ¢
ix this point, therefore, that marks th._-
commencement of [a] ‘criminal proge.
cution’ * * * " 404 U.5. 689,

AQTHORIZED HEPRREBENTATION

The legislative history makes It clear
that certain Hmited exceptions to the
general prohibition against eriminal rep.
resentation were intended.

In geographic areas where there is no
Pulitic Daefender, and there are relative-
1y tew lawyers available, & legal services
lawyer may be required by a court to ac-
cept appointment to represent an indi-
gent defendant. If appointment s made
pursuant to s statute or a court rule or
practice of general applicabifity to all’
attorneys in the jurisdiction, § 1613.4¢a)
permita & legnl services lawyer to fulfil
an attorney’s responaibitity as an officer
of the court, as long as criminal repre-
sentation ts not inconsistent with the pri-
mary responsibility of the legal services
pfogram to provide assistance to eligible
clients in civil matters,

Occasionally a noncriminal matter un-
dertaken oh behalf of a juvenile evolves
into & criminal proceeding (as for exam-
ple, when a juvenile court waives juris-
diction). Section 1613.4(b) permits con-
tinued representation of the juvenile in
the criminal proceeding, if required by
professional responsibility.

Section 1613.4(¢) was added to permit
representation, if required by profes-
stonal responsibility, in a case in which
a criminal charge directly arises out of a
civil matter in which & cllent has re- -
éelved or s recelving legal assistance.

- from a reciplent.

" This Part dc_;es not prohiblt legal as-
sistance with respect to any matters that
are not part of 2 criminal prosecution,
such as probation Tevocation after sen-
> , “Mempa V.
Rbhay,” 389 U.8. 128 (1947), parcle rev-
ocationy, “Morrissey v, Brewer,” 408 U.S.
411 (1993}, or relief from Meca.l condi-
tions of eonnnmt.

e

18188 i
18184 memwﬁu&.

M 1007(!7(1), (ﬂ Usc.

!1613.! Parpees.
“Thik part s daianetfﬁrmg:m that

snce §s required us part of an attorney'’s
mmmuuu.mw«mw




§ 16132 Definition. :
“Criminal proceeding” means hth&e b;d-
rsary judicial process prosecu L]

public officer and tnitiated by a formal

compint, information, ‘or indictment

harging s person with an offense de-
c “ " by abpleable law,

nominated A
snd punishable by death, imprisonment,
or & Jail sentence. A misdemeanor or
lesser offense tried In an Indian triba
court is not & *“criminal proceeding”.
§ 16133 - Prohibithon.- . . .

Corporation funds shall 1ot be used to
provide legal asslgtance with respect 0
criminel proceeding, unless atthorived by
thismﬂ», ] . T
§ 1613.4 Aunthorised representation.

Legnl assistance may be provided with
respect to a criminal proceeding -

(a) Pursuant to a court appointment
made under & statute or a court rule or
practice of equal applicability to all at-
torneys in the jurisdiction, if suthorized
by the reciplent after a determination
that it is congistent with the recipjent’s
primary responsibility to provide legal
assistance to-eligible clients In civil mat-
ters, or .

(b) When professional responsibility
requires continued representation of a
juvenile pursuant to § 1614.8; or -

f¢). When profesatonal responsibility
reguires representation In & crimmal
proceeding arising out of a transaction
with respect to which the client is being,
or has been, represented by a recipient.

Effective date, This part becomes ef-
fective on October 12, 1978,
' THOMAS EHRLICH,
. : President,
Legal Services Corporation.

i FR Doc.76-26500 Filed 9-9-76,8:45 am)

PART 1614—LEGAL ASSISTANCE TO
JUVENILES

The Legal Bervices Corporation [“the
Corporation™) was established pursuant
to the Legnl Bervices Corporation Act of
1874, Pub, L. 93-355, 88 Rtat, 378, 42
U.B.C, 2996-20061 (“the -Act"), for the
purpose of providing financial support
for legal assistance In non-criminal pro-
teedings or matiers to pefsons finan-
tlallv unable to afford legal assistance.
Bection 1007(h) (4) of the Act restricts
the use of Corporation funds in the rep-~-
Fesentation of juventiles,

A proposed regulation was published
on June 11, 1976 (41 FR 23729, and in-
terested persons were given until July 12,
1876 o submit comments. All comments
recelved were given full consideration be-
:ore adoption of s final regulation. The

ollowing issues were among those con-

sidered,
Puzrrosx

The  legisiative history of the . Act
:nhn“ that Congress intended to pro-
bit legn) services programs from pro-
Yiing legul assistance to & juvenile when
by 115 50 would create or exacerbate com-
CL between parent mhd child, At the
Mme time, asststance Is authorized when
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family relationships have broken down

or essentlal rights of & juvenile are at

- stake. This part is designed to meet these

dual concerns. .

- REPERSENTATION AT TEX REQUEST OF A
ParesT, GUARDIAN, Ox COURT

Bection 1614.4 follows the Act In per-

such :
workers.and coimnselors, through whom s

court normally acts, are considered re-
quasts of s eourt, . o, T

When a legal services program s asked

* to provide assistance to & fuvenile who
. criminal

is tried as an adult in »

proceedings,
but if » case Is one in which 'a juvenile
has a right to appointad counsel, Corpo-
ration funds shonld not be used to reljeve
governmental entities of their fMnancial
responsibflities. The original draft at-
tempted to meet that eoncern in-§ 1614.«
3(c). However, many comments were re-
ceived objecting that the provision went
betond the Act by unduly restricting rep-
resentation of juvenfles in cases In which
there is a Jegal right to appointed coun~
sel. It was pointed out that there are
many situstions when adults, as well sz
juveniies, may have a legal right to coun-
sel compensated by the state (e.g., mental
eommitment proceedings), and there is
no indieation that Congress Intended
there to be greater restrictions on the
representation of juveniles then adults
in such cases. {The legislative history
of the mection indicates that the chief
concern of Congress was to prevent legnl
services programs from providing repre-

_ sentation injurious to the integriiy of a

rvices
competing with the private Bar, whather
:haﬁlpobenua.l client is s juvenile or an
t.

Because of the critical comments re-
celved, §1614.3(c) was deleted and
I 1814.7 added in its piace. The new pro-
vision allows a recipient to adopt a policy
consistent with its own resources and
priorities, and the realities of practice
within the furisdiction. If a state pro-
videa adequate representation for fuve-

%eu. 1t ‘may be assumed thata recipient-

refrain  from undertaking such
chAses, R
REPRESENTATION WITHOUY Tax Ragurst
Or A PARENT, GUanbiaw, om COURY .
When the normal relationship between

parent and chiid no longer exists, or the
interesia of parent and child comflict,

the Act permita lega! assistance to a juve-
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nile without a reguest from a parent,
guardian, or oourt. Rections 18145 ()
and (b) carry out the intent of the Act

- by providing that sazistance may be given

in cases of child neglect, as weil as child
abuse; and ' in procesdings involving
guardiznship, as well as custody, Bection
1614.5(c) tracks section 1007(h) (4) (C)

: sssirtance

‘ guardian’," becanne
doing ‘otherwise would shield inatitu-
tional guardians from their legal réspon-
sibflities, This interpretation is supported
by the Jegislative history of the provi-

slon. “Congressionsl Record,” 8, 12034, -

July 18, 1974. : _

I, after commencement of a case,
a parent or guardian joins the action as
a defendant or respondent, the Part per--
mits legal representation of n juvenile
to continue. Withdrawal at that point
would viclate Disciplinary Rule 2-110 of
the ABA Code of Professionil Responat-
bility; and the Corporation ecould not

1% withont wiolating pection
1006(a) (3) of the Act, that prohibits
interference with an attorney's fulfili-
ment of professional responsibilities
Here, too, the régulation 1s supported by
legislative history. ’ :

CONTINULTY OF REPRESENTATION

Froceedings initiated in a juvenile
court are sometimes trunsferred to an
adult court where eriminal proceedings
ensue. If a legal services lawyer has
représented & juvenile prior to transfer,
Disciplinary Rule 5-110 of the ARA Code
of Professions]l Responsibility prohibits
withdrawal tntll the lawyer has taken
reasgnable steps t0 avold Ioreseeable
prejudice to the rights of the client.
Therefore, while requiring an attorney .
to make 8 good faith effort to be relieved
from repressntation in the criminal
proceeding, §1614.8 permits continued
representation unless the attorney is re-

leved by the court. :
Bec. B
1614.1 Purpose.
18148 DeaAnitions.
18143
216144

181485

Policy, ' .
Request of & parent, gusrdian, or-
oourt.
Representation without request of
oourt,

& parent, or
18148 OContinuity of repressntetion,
1614¥Y Limitatton poiicy.
Avrmoarrr: Boc. 1007(b)(4) (42 USC,
20001(b) {4) ) .
§1614.1 Purpose.

“This part ¥ designed to prevent tm-
proper interference in  parent-chiid
relationships, while permitting legal as-

10, 1974













