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surveys have not detected any effects of
disposal atthe enstmg

8. Interference with shipping, fisking,
recregiion, mineral exfroction,
desalination, fish and shellfish culture,
areas of special scientific importance
and sither legitimate uses of the ocean.
(40 CFR 228.8{a}{8}.} Some interference
with shipping, recreational and
commercial fishing and hoating are
expected during dvedged material

disposal operations. Although there is
ng fish or shelifish culture within the
site, there will be some impacts on
natutall occursing fish and shelifish
e site. The coly mineral

extracuon within the site is oil and gas;
pat?rf experienzd e hnsdredgindica.tedd no. o
interference during ed material
disposal :

8. The existing water quality ond .
ecology of the site os deterotined by
available data or by trend assessment
or baseline sarveys. (40 CFR 228.6(2)(9].

- The water quality and ecology at the

- existing site is generally stmilar to the

nearghore region off the Louisiana coast

. affected by discharges from the

Sounthwest Pasg of the Mis=issippi River.
The water quality varies depending on
the amount and mixing of fresh water
ranoff cccurring at the time, Data
gathered during the 1980 and 1861
surveys indicated that trace metal
concentrations and chiorinated

- hydrocarbon concentrations were

comparable to histaric data for the area.

10. Potentiality for the development or
recruitment of puisonce species in the

" disposal site. {40 CFR 228 6(a){10).) -

Past disposal of dredged material at
the existing site has not resalted in the
development or recruitment of nuisance

- species. Considering the amﬂmty of the

dredged material with the existing
sediments, i is not expected that

- continued dispasal of dredged material

will result in the development of such
species.

11. Existence at or in close proximity
to the site of eny significant natural or
cultural features of historical
importance. (40 CFR 228.6{a)(11).}

There are no kmown features of
historical or cultural significance that
occur within the site. There are some
shipwrecks located about 3.5 miles from
the site.

E. Propased Action

Based on the Praft and Final EISs,
EPA proposes to designate the
Southwest Pass—Misaissippi River
ocean dredged material disposal site.
The exigting site i3 compatible with the
general criteria and specific factors used
for site evaluation. Wkile the Cotps -
does not admipistratively issue itself a
permit, the requiregients that mast be

- Robert B. Leytam Jr,, - .

met before dredged materiaf derived
from Federal projects can be discharged
into ocear waters ave the same as
where a permit would be required. EPA
has the authority to approve or o -
disapprove or {o propose conditions
wpon dredged material permits for ocean
dumping,. N

F. Regulatory Assessments '

Under the Regulatory Flm:ibxhty Act,

EPAls:eQnimdw erform a

may bhave a significart
subsmmdnmnba'dmailenhlea.m’h

bas determined that this zction will not

have.a significant impact on small
entities ginve the site desipration will
only kave the effect of providinga -
disposal option for dredged material,
Consequently, this rule doesnat -
necessitate preparation of a Rasaulatay
Flexibility Analyais.

Under Exesutive Order 12281, EPA
must ;udge ‘whethera tegulahou is
“major” and therefore subject to the
requirement of & Impact =
Analysis. This action will not resudt in -

an annual&fecteuthemmmoim:

mﬂhnnmmoreormaeanyoiﬁneother
effects which would result in its being
classified by the Executive Orderas e
“major’ rule. Consequently, this rule
gaes not necessitate pr?paration ofe
egulatory Impact Ana!
‘This Proposed

Rule does noteonﬁm :

any information collecton requirements

subject to the Dffice of Managemeat and

Budget review under the Paperwork. - .

ReductnonActoiMMU sc.aanea

seq. :

List of Subiec& n 40 CFR Pa!t m
Water pol!ntwn control. ’

Dated: Deeemberzz.ﬂa&

Regional Mmm@uw:ofﬂagmm .
In consideration of the foregomg.
Subchapter H of Chapter I of Title 40 iz

proposed to be amended as set forth
below

PART 228-—{AMENDED}

1. The authority citation for Part 228
continues to read as follows: .

Authority: 33 U.S.C. 1412 and 1418

Z. Section 228.12 is amended by
removing from paragraph [a]{3} under
“Dredged Material Sites”™ the entry for
Miasissippi River, Baton Rouge to the
Gulf of Mexdco, La.—Southwest Pass

and adding paragraph [b]UBI to read as
follows:

8 228.12 Ddegaﬁonofmwmwt
authority for ocean dumpiing sites.

~ added

recipient to be otherwise by clear

.coi!ecﬁvetywﬂ!re&eeimte’fum
.towm\iihepmposesmtendedby

. L8CAet - -
. DATES: Comments mustbesubmﬂtedon_?' '

{b) k x

(73} Southwest Pam-—-lkﬁss:ssmpl
River, Louisiana—Region VI Lacation:
28° 54° 127 N, 89° 27" 15~ W) 28° 54" 127
N, 89" 26’ 06" W; 28" 51" 00" N, 83" 27
15" W; 28° 51’ 00" N, 89* 26° 00" W.

Size: 344 square nautical miles.

Deptb. Ranges from 2.7 to'32.2 meters,

Use: Dredged material.

- Period of Use: Contmsing use.

Béstriction: Disposal shall be limited
to dredged material from the vicinity of
‘the Southwest Pass Chanmel. - -
{ER Doc. mmmwm

: LEGALSEBVEESCORPORATIOE':'_’:" |

450!’3?&#161& '

Use of Fmchmn s«:wmomer
mnmmﬂon

-swumpaum;npmpoaeam

amended 1o conform the rude to the g
changes made by the 1977 amsexdments .~
to the Legal Services Corporation Ack of
1974, The application of the words “any
u:pusemnhﬂnmd"mmmm[cjnf
ﬂ:eAntupmpmaitohemmdeéh

" include all prohihitions of the ISC Act,

whetber characterized us procedoralor
conditianal. maddm:mkimh ;

establishing & pmpm
al} recipient hinds are LSC or private

-fands received for the provisioa of bgn:', .77 .

assistance, unless shown hy the - d b

convincing evidence; Theve thanges -

or before February 2, 1989.

ADPDRESSES: Comments shouldbe
mailed to the Office ol the General -
Counsel, Legal Services Corporation, 400
Virginia Averme SW., W&shmm
20024-2751. .

.FOR Fummumnmm
: Tmm&mcenmcmm -

Virginia Avenue SV, Wasimg#m nc
20024-2751, {202} B63-1823. [ERI .—;:ji‘ ,
SUPPLEMENTARY ﬂmﬂ!ﬂ N
1610, concerning ﬁre useof o ISC
funda by LSC , implements
section 1010{c} of the 1SC Act, which
restricts the uge ofprrv*ate funds
received for the provision of legal -
assistance to purposes not pmhibrted‘ by
the Act, and restricts the uge of public
funds to the purposes for which they
were received. The regulation was -
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. ongmally promulgated in 1976 and has
-+ not been revised since. See 41 FR 25901.‘
;. June 23,1976, . . -

i Sect:on 1610 i

. Sectxon 1610.1. whmh identlﬁes .
" specific prohiibitions found in the LSC

- Act pertaining to LSC and private funds,

,___does not reflect the rermm of

portions of the Act or the deletion of &

* proliibition in the Act made in 1977 -

w_!ge_xfu'thé Act was amended. The 1977

.‘prohiblﬁon ofi representation of -
juve;ﬁle’a ‘and renumbered several oth
provisioni listed in §1610.1, 91 Stat. .’
1621 1977). Thé proposed changes - -
1ld:make tlie references to the: LSC
Act iii §:1610,1 oonform w:th the 1977 ad
‘amendments, - ‘

purpoae prohibited by this title” defined
laineg, nor do the; committee :

; ed. July 2 19%1974];

513935[
"I'ht_ts. Erever in the Act the use of

sigtance activiti ﬁsoppmd

v requneﬂxents or procedural
hmjtahqnf. Pursudnt to this -

etermination, thy Cerpo:ation
clagsified those activities. cavemd by S
tiction of section 1010[::] in.
Part isgo. As there ia noﬁung
ﬂn&sppheahon of section .

{ypes of legal "

absiatarica schivit ‘ .
‘which ij'govisiona in.the Act should be. -
. included in § 1610.1 as prohibited

. discretionary policy considerationis -
... copsistent with the purposes of the. Act..
i+ Upon review of these issues; it j is now
"~ .’proposed to defing “any purpose’
. prohibited by this title” to include four
‘additional categories of activities in :
.. §1610.1. Given the scarcity 'of funds
- available for the direct pravision of legal
‘assistance to the poor, the use of private
funds appropriately should be limited
for.these four categories in the same
manner as LSC funds.
LSC proposes to revigse Part 1610 to
require recipients to foliow the same
... procedural requirements for the use of
private funds for class action cases as

... appropriately weigh
~ 1006{d)(5) does not prohibit all class
- action suits, it does prohibit any class .-

’ _serves the purposés of the Act.

2 P“"Grﬂm
‘recipients should not; without careful

‘LSC's aninual appropriations act. See, -
~&.g., Pub. L. No. 99-1B0, 99 Stat. 1162 -

. stanidards. Indeed, the central purpose

" “purposes property may be influenced by _

the LSC Act presently requires for LSC
 funds: Requiring project directors to -

.consider. the resources necessary.for a
. class action undertaken with private

funds wlll provide a measure of
-assurance that the competing interests

3; of individual clients whd could benefit -

; from the program’s services are . -
&d. While section

action not expressly approved by the

- project director in accordance with
board policies. IFLSC funds cannotbe = re
“used for uhapproved class actions, then

under section 1010(c)
_use of private furids in

ation of the
e same manner

‘While attempting to allow class '
“actions when appropriate and

where in the Act is :he phrase “nny' . - necessary, Congregs warited such cases

injtiated only after being given carefil
cons:derahon by the top program =~ -
anagets, Ordinarily, a class action wxlt
".consume a disporportionate share of a -
3 staff time and resources. LSC

‘consideration, invest large portlons of
“their i-esources, whethet private or LSC,
funds. in class actionis, because tlus C
:preciudes the nse of those resources for :
ueeded individual Betvice. The samie -

-intent-is reinforced by the inclusion of °

even stricter procedural requirements in

-{1985); | Pub L. No 1(!')-102 Stat. 2223

{1988)...

" 18C also praposes to prohlblt the use

“of private funds to provide assistance to
‘ ‘mehglble ¢lients. The centerpiece of the
Act is that LSC funds may not be used
‘to'représent ineligible clients, that is,

those who are not poor by LSC
" of the Act is. “to provide high quality

_Ie al assistance to those who would be -

rerwide unable t6 afford adequate

¢ 'legal coungel.” 42 U.S.C. 2996, section
- ﬁ,_ 1001(2). Onee it is determined that a_
client is ineligible, LSC funds may not be

used for legal representation. Pursuant

to section 1010[c), if LSC funds may not .
be used to provide legal assistance to

ble clients, private funds may be
hkemse restricted; Because the need for
legal asgistance to eligible clients is still

~ often uninet, dirécting private funds—as

well ag LSC funds—to eligible clients

- will serve the Act's central mandate of

providing equal access to justice for the
nation’s poor. -

The Corporation porposes to include
as a prohibited purpose the provision in
seciton 1006(a){3). 42 U.S.C. 2996¢(a}(3),
which prohibits the Corporation from
making grants or contracts for broad

- general legal or policy research

(“general research’) unrelated to

_prohibited purpose the prohibition in

“representation of eligible clients. For the
purposes of section 1010{c), which © *
applies to private funds provided for -
legal assistance activities, general

- research islegal assistance when done '

on behalf of a'client. If sectiori 1006{a}(3)
prohibited general research unrelated to

representation of any client; then such
research might arguably be interpreted - -

- as research that is not legal assmtance .

Although general research doneon. - ..
behalf of an eligible client is allowable.

. aectwn 1006{a)(3) prohibits general

search when done on behalf of an: ;

-ineligible client. Since the Act probibits".?

‘the use of LSC funds for general = - ..
research for ineligible clients, - secnqu
1019(c) provides authority for the .

Corporation to prohibit theuse of .. . .
private funds for such research. Agam, -
the Corporation believés it to be sound
policy for LSC recipients to direct all ;...
evailable funds for the provision of’
. assistance to eb,glble clients, ..

Finally, LSC proposes't 'to include

section 1007(b)(5), 42 U.S.C. 2096f{b)(5), -
which prevides that LSC funda must pot ;
be used*to make grants ¢ {0 or enter info. .

contracts with any private law firm, ... .
which expends 50 percent or, more of i 1ts -

- resources and time litigating issues in -

the broad interests of a majority of the

- public,” i.e., a public interest law ﬁrm.

Since LSC funds may not be used by, - -
recipients to make grants to or enter mto
contracts with public interest law firms, :
section 1010{(c) requires that recipients. ,
may not use their private fands for such-
grants or.contracts. The type of law firm
that may not be funded witf: LsC or .
private funds is one that receives a'.~
majority of its revenue from retalners or-
fees of private clients, and spends &

. majority of its time and resources on .
_social or legal reform hhgation. :

Section 16104
"Anew paragraph {b)is proposed for

" addition to § 1610.4 to establish a

presumphon that, absent & clear and
convincing demonstration to the. -~
contrary by the recipient, all recipient
funds are LSC or private funds received
for the provision of legal assistance. Not
only would recipients have fo prove
when funds were public, they would
also have to prove that the funds are
received for a purpose other than the
provision of legal assistance.

It is appropriate to place the burden of
proving that funds are public funds on
the recipient, because the recipient
possesses pertinent documents and
information, such as applications for
grants, award letters, correspondence
with the funding entity, and grantor

‘audits and monitoring reports, to which

R al— e T

S
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restrictions be recorded in4 restricted
- fund, a recipient’s independént auditors

- will likely heve made an irdependent

determination of the nature of alk the

"'-,,m-:pien'::smwch-wmegmgm '

-gubstantiate the recipient’s assertion.

-+ - Finally, because § 1630.3 aflocates tofhe
.. -recipient the burden ofproofm R
-defending a questioned cost mahow
;ihatﬁmdsnsedarenotwbxestma L
- restriction, & recipdei should be able to .
., determine the existence ofuny
: "a:gpenses f;mgmph.{a}nd

The proposat alwo sstablishes a
spregiemption that a¥t private fonds - -
‘mcehe&byam@ienfmrecemﬁfnr

ﬂtlthe

mepoeedbbeamendedwnddsemen ‘
< 1w8{e}dthel.seﬁct,wlmhwiies

- - .authonty for the Cosporationto . '
-_T“Prommmsﬂ ,1., g it

_ -'_mrds@mm&mrmmn o
- .--Legal sérvices. e

" For reasons set out above. 45 CPR Parl
1610mmedwbemdedas

- follows:

© PART 1610-—055.0!: FUHDSM

SOURCES OTHER THAN THE

1, The authority citation for Part 1616

_is revised to read as follows:
Authoritye 42 USC. 2906g(e) and 29961&,}

2. Section 16121 is rensed to md as
follows:

§1610.7 Definktions.

As used in this part, the phrase
“purposes prohibited by the Act or
Corporation Regulations™ refers to .
activities prohibited by the following
Sections of the Act and the regulations
promulgated thereunder:

__epbmnmnefhga!aumanoembaent

- 1611 by revising § 1611.3(e} so'that

established by & recipient would be

Sﬂm\"'ﬁm Legal
Corporatioa propdses to amend Pari

persgn whose inconie exceeds lhe
. maxinmmm annugl income level ..

E ]
§ the corporation may nat haverendy (a} Sectien :woe(ala} gnmadmak FOR FURTHER INFORWATION CONTACT:
3%,  access. Asparielils plaaning and legal or researchy); - Timathy B. Shew, Gerrera) Cotnnel, Leged
i budgeting process, a recipient must [b) Seciions 1006{d){3), woaﬁdm}. - Bervices Corporation, 400 Virgita =
4 match funds if receives with activities 1007 (a}{6)} Palitical activities): - Avenue SW., Washington, D(‘.m— :
=] that are consfstent with the funding and, (¢) Section 1006{d}{5) (Ciats: achnm}: 2751; (202) 863-1823. . = - . .
P therefore, the recipient will have a basic {d) Section MMZ}{A]-(I&I@H& B m mm S
for its defermination that readily canbe  clients) - o
g doaimented. Also, as-the Corporation’s (e) Sﬁchﬂﬂ wﬁ]@i} @emﬂld Section 3019(c} of the LSC Act
= 1981 and 1988 editions of the Audit and ve lobbyia . - restricis thesee-of private funds
] Ao‘c}ountmg Gurde for Recipients and . mf“dhwh ""m;w ¥ ky ‘|

- Auditors reqai mirihuti : tance o purposes

quire thaf confributions with | equu.s.n. % 5o

eligible for hgalaasmmgepmm S i fistsuty
gmendment

with private funds. This

- would conform Part 1611 0 the. chan . e

. proposed in an accompanyiag.

rule for 45 CFR Part 1610, ISC's
regulation governing the use of funda

from sources other than the Cozporation. :

I addition, a technical change is”
propesed far the anthority section to
"include section 1008{e) of the LSC Act,

.. 42U.S.C. 2008g, the provision providing
" the Carporation authonty o ptom.xd@te _

regulations.
DATE: Comments must he submntted on
or before February 2, 1989,

"embhshedhyamtmabe -
" ‘ehslbleforlegalmﬂ!?ww

wlthpnvaiefunds - _
Decemberzs, 1988, . T
Timothy B. Shea, et R
General Counsel, . ;' -
{E'Rnocsa—smomedmsﬁm;






