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" applauded the proposed revisions, but

LEGAL SERVICES CORPORATION
45 CFR Part 1607

Governing Bodies

AGEKCY: Legal Services Corporation.
ACTION: Final rule.

SUNMMARY: This rule amends part 1607 of
the Legal Services Corporation’s (“1L.SC”
oi “Corporation”) regulations relating to

governing bodies of recipients of LSC
funds. Many of the revisions are simply
intended to clarify current Corporation
policy or to interrelate this part 1o other
LSC regulations. However, a number of

. the revisions represent changes in.—
Corporation policy or interpretations -
with respect to issues that arise under
the regulation. The final ule also.

includes a number of technical revisions -

N .

- 1o make the rule easier to understand
and apply- :

| EFFECTIVE DATE: Januiary 18; 1995.

" FOR FURTHER INFORMATION CONTACT:
Victor M. Fortuno, General .Counsel.’

_#(202) 336-8810. - L
SUPPLEMENTARY INFORMATION: The .

. Operations and Regulations Committee

" (“Committee™} of the LSC Board of .~ . -

. Directors {“Board"} held.public hearings

‘on April:15, 1994, in Washington. DC,

..and 'on May 13,1994, in ‘Atlanta,

- Georgia, to consider drafts of proposed

““revisions to 45 CFR part. 1607, LSC's.

- ‘regulation on récipient governing - "
bodies. At the meeting in Atlanta, the .

Yy

. Twety-two-written comur ients were -
Feceived and reviewed bythe 7.

‘Corporation. The comments generally
there were some areas of disagreement
. and several suggestions forchanges. On -
. September 16 and 30, 1994, the
.Committee held public meetings to
consider the written and oral comments
on the proposed rule. Based on those
comments, the Committee made several
revisions. The Committee met again on
"October 27, 1994, and voted to
recommend a final rule for adoption by
the full Board. On November 5, 1994,
the Board voted to adopt the rule as
recommended by the Committee for
publication as a final rule in the Federal
Register. | :

The Corporation recognizes that .
legislation to amend the Legal Services
Corporation Act and reauthorize
appropriations for the Corporation may
be considered by Congress. If such
legislation does become law, the
Corporation’s regulations will be
revisited and revised accordingly.

In addition to amending 45 CFR part
1607, this rule is also intended to
supersede part 1607°s interpretive
guideline publishied at 48 FR 36420
(August 15, 1983).

The entire rule, as revised, is
published for clarity and case of use

‘constitute definitions of terms are 7

¢ Cormitteg approved a draff, which was .

cPE X . S - Because the !
ubli;hedqs.q_‘p‘m_ggsgd.ml:_e for public ;' PP

:support cent
- 60 states. ",

. professors who teach,within a = T
" “recipient's service area, but.who are not "

Section Analysis
Section 1607.2 Definitions
Most of the changes in this section are
technical and clarifying in nature. The’
section has been reordered to put the
definitions in alphabetical order. Also.’
definitions found in other parts of the
regulations but applicable to this part . -
are included here for easier reference. In
addition, language found in other .7~
sections of this part that, in fact, -

included here bdth'{or_f@a'sic_rfmfc}_f:hqc "
and to treat similar ferms similarly.’A " -

" new definition was added and someof

the language, has been clarified fo make . .
it consistent with past and current LSC " -
interpretations.” - " i ] -
Section 1607.2(a) <7z~ v
. "Although the definition of “atforney * -
member applies fo-attorneys who serve. -
on'any recipient board subject to this™ -
part. it was added primafily to make it .
clear that board members of a national
support center do not have to be-
admitted to practice in a state wheré the .
center actually provides legal gssistance; -
se the “‘service tea. of pational
S rt v thi Shtw PSR S
attomey board member heed b
admitted to practice in‘only oni

£

" One comment suggested that

members of the bar in the recipient’s "
service area, should be allowed to serve
as an “attorney member™ on the
recipient’s board. Statutory S
requircments for recipient boards do.not
allow this option. However, such law .
professors may serve pursuantto
§1607.3(d). ' . :

Section 1607.2(c)

The definition of “cligible client
member'” has been revised from the "~
current definition. First, the language |
has been changed to make it clear that
client board members must be eligible at
the time of their appointment to each’
term of office. Thus, a client member
who is financially eligible for services -
when first appointed to a recipient’s
board may not be reappointed to a
second or subsequent term if, at the time
of reappointment, the client board
member is no longer financially eligible
{or LSC-funded services. However,
nothing in the rule would require a
clicnt board member 1o resign during
the course of a term if the client became
inctigible subsequent to appointment.

Soime comments suggested a further
chunge to the definition to clarify that
eligibility is based on financial

titv, so that individuals who

elig
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would be financially eligible to receive
.-legal-assistange, but who could not be

~served by the recipient because of some -

* other restiiction on types of legal
assistarnce or program priorities, could
serve.on recipient boards. The Board
agreed.and revised the Janguage to

- clarify that'a member need only be

finéncially eligible pursuant to the

_requirements of LSC's financial . -:

. eligibility guidelines, set out in 45 CFR
~'part 1611, to qualify for beard -
~.membership. . . -
<>, Language has also be
<>this definition to clarify; in respanse to-
+.concermisyaised in-cominents; that it is

- the national rather than the local . : -«
financial eligibility standard that'is "

:appli

_:qualify for services under Part 1611, the

~.petson:would qualify for board. - . -

~Idembership, regardless of whether the -

-Tecipient has a lower financial eligibility

- threshold or regardless of whether the

_person would also qualify for other . .

.services provided by the recipient.

.-, ‘Soime comrments suggested that the

*definition should be expanded to

g N S,y

clude

* funded services, but not-LSC-funded -

-~services, 'could serve in proportionto .
~the:amount of overall funding from the

llj'n.oﬁ-L,S,C*souroe. Several comments
-argued that it is more important that
client representatives be effective
-advocates for clients than that they be
financially eligible for LSC-funded
services. Two comments suggested
substantially different and more ..

~ expansive definitions of eligibility for -

" client board membership. After
“consideration of these proposals, the
-Board decided not to expand the
definition because it wished to insure
that the focus of the legal services
program remains on the indigent
population. The Board believes that
eligible client members are supposed to
bring to the recipient a perspective of
the community’s needs, and that can
best be done by scnieonc who is
financially cligible for the recipient’s
LSC-funded services.

The last major change to the

definition is intended to clarifv that it
is the recipient that should decide how
client board member cligibility is
determined. i.e.. the recinient should
decide whether it or a particalar groeup
should make the dutermination.
the recipient couid decide that, for some
groups, the recipient will male the
determiration and for others it will

leave the dotorination 1 tathe

Thius,

en .'ad.‘o;.)t'edrfor

cable.'As long as a person would * *

clients whio ar¥ eligible for non-ESC= -, its fun 1 LSC has ¢ ;-
ded.s - “policy board" {o'oVersee the LSC grarit

appointing group. Two comments .
opposed the language that permits client
eligibility determinations-to be made by
the appointing groups, rather than the
recipient, arguing that the determination
should not be delegated. No changes - :
were made to the proposal, however,
because i does not require that the
recipient deleg’:i'te.the,deb‘isidn;',it; .
merely gives the r@zéipier_)tzthé; choice.
~ Section 1607.2(d) R
The proposed rule defined “‘governing
body™ so that it would have applied: -
- both'to the governing bodies of = : .
_ reqipientslwh'o;havg.as"aiprimary;
‘purpose the provision of legal assistance

to eligible clients'and to the policy:: <
boards or bodies established pursuant to
the waiver provision_in § 1607.6(d).-. -
"However, in response'td'comments on

" the proposed definition’ the Board ' . -
narrowed the definition so that it does

" not apply to the policy boards or bodies
.referredto in §1697.6(d). .~ ¥ - .
There'was a concern expressed ina"
comment as to-whether a body that does:

-~ not have full authority to make'all ~~ -- ' simi

5 bidividusls who ars eligible for - governing’? Folicy and adrministraiiy
funided bt not LSC-funded 7, - decisions { pr
4oivices provided by-the recipierit. One. : ‘would fall within‘(] 1 f
such comment suggested thé adoption. - - “‘governing body.! For €xainplé? .
f & proportionality requirement, so that' - LSC recipient that tecéives very littl ofi

its funding froin L'SC has setup a'.°

separate from'its Board of Directors, ="

- which oversees all of its othér activities,
However, the policy board does nat”
have all the authority. envisioried by this
rule in the definition of “governing .~
body” and in §1607.4, which deals with
the functions of governing bodies..

In response, the Boadrd decided to
define “governing bady™ so that it does
not apply to the policy boards or bodies
referred to in § 1607.6(d) and to make it
clear that a governing body should have
full authority over LSC'grants as _
envisioned in this rule: However, in
certain special circumstances that are
discussed at'length in this commentary
on § 1607.6 on waivers, the President
has the authority to grant waivers on
board composition requirements. As a
condition of granting such a waiver, a
recipient would be required to establish
a special policy board or body, rather
than a governing board or body, to
aversee the grant.

Scction 1607.2{c)

A definition of “palicy body™ is
added to this section (o distinguiz!
a body fram a governing body. As
discussed sbave under the definition of
“governing Lody " a policy bodv would -
be established pursuant to the waiver
provision in § 1607.6(d) for grantees
seeking a waiver of any of the

1 such

- required to have full authority to set %

..+ funded under the LSC grant. -*

" in 45 CFR part 1600, but is repeated

" Section'1 6@?._3_ - Composition™.

", paragraph (a) that all béard-mélﬁf;)gfj{ ;

- in'part beca

requirements imposed upon governing
bodies by § 1607.3. However, a policy
body would be required to conform to
“the membership and appointment™
requirements of § 1607.3, as well as the - -
- meeting requircments and e
compensation restriction in §§ 1607.4
‘and 1607.5, respectively, and would be .

* policy for the services and activities

‘Section 1607.2(f) ST
+ -+ This definition of “recipient’-app

[

ars

S

N

" here as an aid in interpreting this part.

: Sectidn:~1(i'_07:é:3.(a)
This section is revised to require i1 ;

must be supportive of the purposes of.: “":

. the LSC Act, and must be interested in" -
“end knowledgeable about the delivery of
- quality legal services to the poor,.The: .
current regulation d

use it'could be c
.be inconsistent with diversity:
requirements that are inclided in this
section for'each cate

_membership. . o -

Three diversity provisions are added *
to the regulation in §§ 1607.3(b)(3),1{c)
and (d) to require that board members -
reflect the diversity of the legal and - ~
client communities, including such
factors as race, ethnicity, gender, and
other similar factors. In so doing, the
regulation relocates the current section
of the rule that relates to diversity -
among attorney board members, revises
the language to incorporate a more up-
to-date statement of the concerns
addressed by the current-subsection,

. and applies the requirement to all
categories of board members. While the
language of this final rule specifically.
mentions race. ethnicity, and gender, it
also includes a reference to “other
similar factors™ that mav be relevant in
a particuler legal community and
population of the arca served by the
recipient, which mav include, for
example. age. phivsical abilities, and
religious helief.

The proposed ruie did not have the
ward “similar as a maodifier in the
plrase “other factors.” Some comments
stated thay the diversity requirement
wis 100 braad and compliance would he

gory of board
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difficult if, at the same time, a recipient
did not have the authority to select
client board members. However, other
comments suggested broader areas of
diversity, such as experience or
expertise in poverty areas, such as
housing, education, benefits," - :
homelessness, etc. The Board decided to
revise the language to “other similar
‘factors” instead of “‘other factors.” This
* tevision is intended to provide - - Co
 sufficient leeway for local programs to
" determine the appropriate types of .
diversity in their service areas and to
- insure:that their local boards - -
.“reasonably” reflect those types of
* diversity thatare relevant-to the mission
of legal services p 5.5 T
- ‘The provision does notrequire - . -
" mathematical precision;;but-sgts out
goals that recipients should strive to -
-achieve. In'this'regard, § 1607.3(h) will
" allow programs to consult with the
‘appointing organizations to insure that -
the appointments-gre made consistent --
~with' LSC gitidelines. This seems to be ..
-areasonable compromise between.- -
allowing no recipient input'and giving ..
the recipient the authority to maké all
“appointménts: Finally;if fiec g
‘apprapriate, the Waiver pr
-§1607.6.

5 e L T T
- With' respeéct to attorney board’
*. members, the rule revises the language -
of the ciirrent rule that is based on the
requirenients of the McCollurn~ .. . .-
Amendment in the act appropriating .
funds for the Corporation, The - ,
McCollum Amendment requiresa
majority of the board members to be
appointed by appropriate state, county
and municipal bar associations. The
revision clarifies that the appointments
- can be made by one or more such bar
associations, as long as those bar
‘associations collectively represent-a
‘majority of attorneys practicing law in
the recipient's service area. If there are
minority or gender-based bar
associations that represent attorneys
practicing in a particular locality, those
bar associations may be included in the
mix of bar associations that make
appointments ofattorneys toa
recipient’s board, especially if their
inclusion would help to insure that
there is appropriate diversity among the
attorney members of the board. [n
addition, although the rule. consistent
with the language of the McColium
Amendment, states that the.
appointments are to be made by the
“governing bodies" of the bar
associations, the Beard recognizes that
different bar associations should be free
to exercise their appointment
fesponsibility in a manner consistent

-allowed to work out those differences -

. hationdl support centers arenot:

“members, simply bedasé they

-especially Native American.or
" programs; may have offices n o
-but alsoprovide services in-one;

- they'so decide, to'have thie bart seesszys
- @ssociations of the other statés inwhich
'they provide ‘sérvicé make appointmierits.

with their own policies, procedures and

practices. The McCollum Amendment

does not direct LSC to impose any -

particular method of appointment-on a- R

bar association. T
One comment objected to term

- limitations on attorney appointments . ~

imposed by a state bar and suggested..

_ that the rule state specifically that any - -

decisions on term limitations should be'
made by the recipient as part of its! -

- bylaws, rather than by-the appointing ‘-

bar or other organization. The Board did:
not incorporate the suggested change,
because it feels that recipients should be -

on a local levél with the appointin
organizations.: T e
The rule also adds language whichis. .
based on, part of the- McCollum': o
Amendment to make it clear that.

required to use the American-Bares+
Association (“ABA")ora collection of-.‘

all state bars to, appoint their attorney
provid

service nationally. The rulé als
Tecognizes that some recipients,’

adjacent or edrby stites! Ths langiags

s intenided to Ppermitthosé programs, if

as well as the bar of the state in which

their principal office is locgted.: = - . .-
For the additional ten percent of the .-

board members who must be attorneys,

~ but who are not covered by the. -

McCollum Amendment, the final rule
now explicitly states what is implicit in
the language of the current regulation,
Le., that they may be selected by the:
recipient’s governing body, if it so
chooses. The rule does change the-
current regulation with respect to the -
additional ten percent of attorney board
members in one respect, however.
Under the current regulation, the
additional attorneys must be
representatives of bar.associations or
other legal organizations, e.g., law
schools. This requirement is not .
contained in the LSC Act. Under this
revised regulation, the recipient may
select attorneys who are not
representatives of any particular bar or
legal organization, or may select
attorneys who are affiliated with non-
legal organizations, as long as they are
admitied to practice in a state within the
recipient’s service area, and as long as
the orgahization has an intérest in the
delivery of legul services to the poor.
Thus, the recipient may select lawyers
who represent the business community
o the United Way and who could be

“recipients. This revision codiﬁ‘es__th"e;
" language to require that client board -
‘members be selected by client gr
© that have been designated by the ;%

~. language that more accurately reflécts’ -

i language broadening

N appointments..Comments were.no

other.comments stated that it is;

helpful in fundraising, or lawyers who
provide substantial pro bong services to

. the client community and could be
“helpful in designing a recipient's

t's private
attorney involvement program. ... - & -
Section 1607.3(c) "¢ RE
‘The rule includes a number.of. ;.. ...
changes in the language that relates to -
client board members. The principal™; .
revision addresses the ambiguity of the
language of the current regulation that -
has caused problems for some LSC:s .

current LSC interpretation of the ;..

2

recipient. The revision also adds: =i

the kind of groups or organizations that:’ -

-, - would be appropriate client groups for- ;-

purposes of selecting eligible client . -
members.- - - EL A e
Most comments applauded the
the types.of client
7

organizations:that may make --

nembers: Numerous comments
supported the clatification and the i ; .
policy.choice that it represented, while:

! titis:very.ri
difficult, and sometimes impossible, to. . ~:
comply with the requirement that client.

- members be appointed by client + -~ - P

organizations. According to these . -~
comments, often there are no organized
client groups withir the service area )
and, even when there are, it is not
necessarily true that client groups speak
for the client community. Other -
comments noted that recipients oftenr

_ come into contact with program clients

or other financially eligible individuals
who would make good client board
members but who, for one reason or .
another, are not inyolved with any
client group. ’

No change was made by the Board in
response to comments on the proposed
language. With the addition of
§1607.3(h), permitting consuliation
with the appointing organizations, and
the waiver provisions in §1607.6, the
rule attempts to strike a reasonable
balance among these concerns by (1)
giving local programs as much input as
possible into the selection of board
members and (2) providing for waivers
for special conditions.

Section 1607.3(d)

With respect to the other beard
members, i.e., those that are neither
altorney members nor eligible client
members. the rule niakes n clear tha
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Tsection 160730
- This paragraph and paragraph (h) -
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recipient boards are permitted to fill
these slots. This gives recipients
flexibility to include board members
who can help them with fundraising,
community relations, coordination with
other social service providers, or any
other locally identified need. Law
school professors-who cannot count as

.“attorney members”because they are :  _realistic approach to problems with - -
i . \"'vacancies; but the-Corporation also

ot admitted to practice in a state
witliin the recipient’s service area,
could be selected for this category of -
membership. Although there is no

-.comparable language in the current ... 'board policies, recipients.could take a . .
“regulation, this provision is consistent - -
:with longstanding LSC interpretations.- -

Soction 16073(6)

-, This provision is x;ei}ié.éd_l;y.addixig L
~language to'the “‘domination” pravision:

in the current regulation to maka it clear
:that the provisian is not intended to

prevent recipients from designatinga . -~

_single regional or statewide client. - -

client council represents numerous - "
sijggested that coalitiéns nray ot

i

have been amended from the proposed
rule. This section now deals only with
the method of selection and is intended
to revise the current rule by deleting
language which could be incorrectly
interpreted to give LSC authority to veto
particular methods of selecting local
board members. The rest of the
proposed paragraph (f) has been
amended and merged with paragraph

(h). o
Section 1607.3(g)

This section establishes a standard for
dealing with recipient board vacancies
by requiring recipients to make
reasonable and good faith efforts to
insure that governing body vacancies
are filled promptly. Implicit in this
standard is a recognition that recipients
often have no control over the
appointment process other than to
change the groups that they have
designated to make the appointments if
a particular group fails to make an
appointment in a timely manner.

Comments generally favored this
provision. One comment noted that the
existence of a few vacancies on a large
board would have no influence on the

~forganizations dre slow in.making ... -
- appointments, refuse to.make them; or.

. " appointments, if nécessary, until
-council es the appointing organization. - .
«forclient.board members; as long as'that. . -

recipient'to veto

- paragraph now states affirmatively tha
. recipients'may recomménd hames to bar >
" . associations and other appointing .-+
. groups-and should consultwith those - -
_groups 4o insure that.dppropriate- .-

ability of a recipient to conduct its
business. Several cautioned, however, -
that recipients “should be expected to
exercise due diligence in the filling of
board vacancies” and others proposed
specific timeframes for compliance.

The Corporation retained the
_proposed language as a reasonable and .

‘recognizes that there are alternative
approaches to deal with vacancies. For -
example, through their own bylaws or -

number of actions when:appointing .. .

are unable to make them for whatever -
reason.- Thus, a recipient board could: . -
adopt bylaws that would permit.its .. - :
‘members to hold overauntil - .7 . o2
replacements are appointed,-or could
allow for short-term interim» = -+

regular
appmntments cauld be made. ;

S 1607300

it to velo an appointee to its .-
board :As adapted:by the Board, this

appointments are made. The Board - -

associations or other groups may wish
to request information from recipients
on who would make a good legal .
services program board member.and - -
that appointing groups would benefit
from recipient input in making their
appointments. Most comments,
including those from several bar
associations, approved of this proposal, -
as long as it is clear that appointing
bodies are to make independent
judgments about whom to appoint to
recipient boards. It is the intent of the
Board that appointing organizations are
to make independent judgments and
retain their status as the decision
makers for recipient board members.
The consultation provision is meant to
be an aid, not an impediment, to the
appointing organization’s decision
making process.

In light of comments from the
Standing Committee on Legal Aid and
Indigent Defendants (“SCLAID") of the
American Bar Association, the Board
chose not to adopt the provision

< Bord noted that applicable'staté laiw -
-that deals with conflict issues of ;21

situationsthat-Ganmrot beresolved -

.their bylaws as

authorizing a recipient to veto an’
appointee. SCLAID opposed the

. provision because it could cause -

unnecessary controversy and has the .
potential to be misrcad or~ - . S
misunderstood. SCLAID suggested that

‘the consultation provision would

obviate most problems at the outset and
that local recipient bylaw provisions or
state-laws would adequately resolve any

_problems that might arise. Although'i-- .

other bar associations approved the- = °

~concept of the veto provision, they -« . -
~-advised building more specific.checks ., .

and balances into the provision, for . -

< 2-safeguards. The Board agreed that there -
"*'were problems with the veto prav
-and decided to incorporate the:
~consideration of individual or -

vision ™+

institutional conflict into the .73 7x
consultation provision. In addition, the

nonprofit boards and recipient bylaws - -

~-should be consulted to.determine what . -

mechanisms-are 4Vailable todead with -

orgdnizations; recipients may referto .. -
part of thé standards by ~

-.which board members shouldbe .., .«

" appointed. It is recommended that such _

bylaws deal with situations where-: "

adopted this consultation provision: : - .- CONlict issues are not resolved by the -
. because it recognizes that bar. - .

_consultation process and also make it -

clear that it should be the governing .

. body rather than the recipient’s staff

that determines whether there is a
conflict. = - . L .
Section 1607.4 Functionsofa =~ -

Governing Body ~
Section 1607.4(a)

. This rule deletes the requirement for
“effective™ prior public notice, which
has proven to be a difficult concept to-
enforce and may be very fact-specific.
The Board felt that truly effective public
notice is virtually impossible to achieve
even if a recipient spent huge amounts
of money on advertising. The
Carporation does not wish to promotc
such wasteful expenditures or assume
that the efforts were not “effective”
simply because few members of the
public showed up at a board meeting,.
Instead, the standard should be that of
““reasonable” prior public notice, so that
recipients would be required o do only
what js reasonable under the specific
lacal circumstances.




. nonprofit corporation law for gunidance

-public eye..:

- New language is added fo the rulé to
clarify that recipient:governing bodie
_have, in‘addition to the specific -
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The Board also considered whether it.
should include within the regulation
specific guidance as to what kinds of
matters were properly discussed in:. .
executive session. In responseto .«
comimnents that somé boards do not give
appropriate notice of meetings, the -+

Board revised the proposed language of

§1607.4(a) to require recipients to have

- written policies that are'adopted by: .«:. .

their governing bodies, so'that arbitrary’
or ad hoc decisions would not-be made
regarding these matters. It also decided
to recommend that recipients look to the
kinds of matters described in the 1.SC - -

bylaws and Sunshine Act regulation (45
'CFR part 1622); state-Sunshine Act ="

provisions, or other proyisionsin state

as to the kinds of matters that might:.
appropriately be discussed outof the

Section 1607.4(b)

functions desctibed in the regulatio

- the authority and responsibilit
rishérent {n thelr tatus a8 baaids
¢-nonprofit-corirations.The B
hatthe crent rslaton

{6 inake the section’Consistent with. =

o6

ABA-opinions on théole of governing ™

- bodies of legal absiﬁtanée'prq@s"f oo

-underf the American Bar Association’s " *

Model Rules of Professional Conduct; = -
especially with respect to the governing
bodies’ interference with an attorney’s
representation of a client or with the
conduct of any ongoing representation. -
The Board wished to make clear that

_ while recipient board members were

prohibited from such interference, the

board as a whole should be encouraged

to adopt policies to guide the executive
director’s actions when he or she o
discovers that the recipient has *
undertaken representation in a case that
Is inappropriate under the restrictions of
the LSC Act or regulations.

Section 1607.4{c)

This new provision is intended to
make it clear that it is up to recipients
to design their own bylaws and that LSC
approval is no longer required. The
Corporation would, of course, have
authority to review a program's bylaws,
as well as any revisions that are made
1o them, to insure that they comply with
the LSC Act and regulations. Several
comments suggested that the proposed
language did not make it clear whether
arecipient must submit its bylaws to the

: Sé_étigx; 1'60.7.-5.-A_;Cqmp¢;’hsét1."on
- Section 1607.5(a) Vet

Corporation for approval. Thus,
paragraph {c) of the proposed rule was
revised to clarify that LSC approval of
‘original or amended bylaws is no longer

" ‘required. Recipients need only send tlie

Corporation a copy-of any changes to
their bylaws within a reasonable time.

- after'the bylaws are revised, Although

- the'Board did not adopt a specific
"deadline; it noted that a'feasonable time
. would be approxiniately 30 days. -~ 1

" Thé revisions to this ection clarify an
interpretation of the current rule-and .
make two significdnt chan
with'recipient board member .. .. ..

ompensation. First, this section has . -
-been revised so that the compensation-.
‘Testriction applies.only.to attorniey.. . .

~-the LSC Act that prohibits ,~

.c .
board members, it is.consistent with the

‘compensation to a cliént or gther non-,

wisioni. Some wanted to preserve th
efitxule becatise it ¥elieves -
individual-programs:of the necessity to

mments, on thé:otherhand, suggested

“that client board members should . '+ °
:"always be compensated,-and another -*
 stated that small stipends for cliént - -

board members should be made in
recognition of the effort that they make
in fulfilling their board responsibilities.
The Board adopted the proposed
revision, since the statutory language is
limited to the compensation of
attorneys. The decision of whether to
apply it to client members is purely a
Tlocal policy decision to be made by
recipients. .

The second change made in this
provision reverses the decision made by
the LSC Board in 1988, which
interpreted the language of the LSC Act
to prohibit a recipient board member
from receiving compensation from any
recipient, not just the one on whose
board the member sat. The effect of the
1988 revision was to prohibit field
program staff from sitting on state and
national support center boards, and vice
versa, and thus prevented support
centers from being accountable through
their boards to the programs that they
were intended to serve. This revision
restores and clarifies the prior 1.SC
policy that was in existence from 1975
to 1988 and which reflects the intent of
Congress. Both the Legal Services
Corparation sreauthorization bill that

- ‘mgesdealmg o

Hoard members. Since the provision of

ompensation applies only to a({brr;éj .
.conditions’that are applicablé to no
- board mémbers; when suchboard
attomey boaid member fot board servics' neernrtrs o1 VOIS 1 ather frg

Act to permit a recipient to pay .. - 1%

vacua 5 Te e 29+~ reimbursemeént for autommobile
ngage in-debaté on the subject. Several oo et T St

passed the House in 1992 (1L.R. 2039)

+ and the bill.that was appraved by tbe
. Senate Committee on Labor and Human

Resources the same year (S.2870) -

would have-amended the LSC Aclin‘a
manner consistent with this ix:vision.j;
All but one comment favored this*” -~

Crevision. sl dTELe LSRR T

Finally, this séciio_xi_‘cl;ir‘ii_fles.}hét all
board members miay receive a per diem
payment for expenses in lieuof actual

- expense reimbursements,'so;long as -

such a payment is reasongble’in light of
actual average costs.'Recipients are .7
required to have written procedures for
such payments. Per diem payients may
be easier for. programs to administer and
may encourage board members to save .

‘money on items such as meals and . -7 - -

lodging by settirig the per dicin'at a -

‘relatively low Tate: Language in'the *~
“currerit rule was deleted to make it clear

that reimbursement could be made for- -
expenses incurred by recipient board .
members on the samé terms and

o’th

Semen mobileexpenses, -
or attorney board membets who'did pro.

: bono work ‘on belfalf.of the program” -

could receive reimbursemerit for travel
expenses for attending an out-of-town
settlement conference.i < - * .
Sections 1607.5 ®)and(c) "
This section includes two new -
provisions that clarify-how the
compensation prohibition relates to a

recipient’s private attorney involvement
program. Paragraph (b) makes it clear _

~ that, for those rural programs that

operate in areas where there are s few
attorneys that it is difficult or -
impossible to find attorneys willing to
serve on program boards, the
Corporation could partially waive the
compensation prohibition to allow
partners and associates of board
members to participate in judicare or
other compensated PAI activities.
Comments generally favored this
provision. However, one comment
cautioned that the waiver should be
limited te those rural situations in
which, essentially, it would be
otherwise impossible to recruit attorney
board members. According to the
comment, “{tlhere is a danger that the
delivery system could be skewed to
direct resources towards associates or
partners of hoard members and away
from the employees of the program ™
Most comments spoke of the prablems
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of finding sufficient attorneys in rural The language of (b)(1) has been advisory committee with lxn}xtod
areas to participate in PAI programs. No  amended 1o include a reference to “legal nutho_rlly to mcomlmcnd pthy to the
-'changes were made to the proposed community" to make it clear that the recipient’s govemning pody, By
language in response to cornments. . .- .hature of the legal community, as well - - definition, such a pohcyibo?rd would bo
However, it is the intent ofthe - as requiréments of state law; could be - .- required to have full a_uthgn_ty to.. " - -
Corporation that the waivers be used considered as.a basis for & waiver. The formulate and enforce policy with - .
‘sparingly.. . . R ‘Board recognized that. there may be - Tespect to -th('a‘servu_:es provided under
* "Paragraph (c) was added tg clarify that - Programs, especially in‘rural areas, - .. - the recipient's LSCigrant or contract, -
attorney board members car receive. .+ .- Where there are peculiar problems.or - . although-it may not necessarily have = -
‘ referrals of fee-génerating cases and . ; = situations within the legal community .~ - any policy-making authority with 7.
‘participate freely in the recipient's pro  that may make it necessary or desirable - respect 40 the recipient’sion-L.SG -
- bono PAI programs on the same terms 10 permit the recipient tohavea - = funded activities. This provision = -

e - isis. - ... ' governing board that variés from the _ requires the president to determine the
- ;S&‘Egu?at?l?g;?r&ynt%ﬁmlms .. -nortnal. An example would befor those - powers and responsibilities of the .-,

. - . ) :.". " programs that serv_e'-Nativel'A.merican_ " policy body that are necessary to.carry -
N whered} i arefew P?vati attomeys opulations and practice i tribal - .. -outits responsibilities with Tespect to"
¢ Section'1 Waiver. .couits: The president, through the:| - . setting policy for the LSC-funded-

cwalver authority;‘could permif the " . activitiesBocatisd the scope of the
- recipient to substitute one'6r more tribal powers and responsibilities of such”
advocates for attorney board members, . - policy bodiés might be diffefent than
- In'addition; this provision‘could be "7 - those of grantees not covered by the ::. <
- used as authority for partidl waiver of . yajver: the reference in the proposed *
~_the compensation prohibition, to permit e to §1607.4 has not been retained in
-~ aecipient to edopt policies that would _ this final Tule Dot A
‘allow'partners or-associates of a board
‘member to participate in compensated’ - -
PAlactivities supported by the - - -
nto e

¥

socion 6070,

RN .

. -~ There isno change in this waiver
[ provision ' which.was designed to cove
" those programs, primarily regérvation. :
- "baséd Native-American programs, that .
: existed prior to the creation of the ~
' Gorporation and had nonattorney-.
~ majorities on theirboards. In lieu of

attorneys, most of those programs ..
»..include tribal advocates who practice in

[

4 ; -Nong'of 0 oulammreg
.jiféy_ioxis_spbébc’t_ibnﬁtj)mﬁddé;mat programs to.change unyttilng about. 1
Arqgipient_séékingawai\{eriiindepﬁ“ ' e ﬁmmmizghﬂ&iogx:ﬁm
§1607.6(b)(1) must demioristrate that it -~ COMmpliance, alt ey won

W
A

smandated by law, if the recipient

- demonstrates that it cantiot comply with "+ has made punigenteflorts ta comply with - e temain in compliance .-
:them because of the nature of the -+ :. -t2€ Client e IUerSPY T vith the regulation. Therefore, the ;.. .
_population;legal community or area’:”. requmamen a0 DT 77T Corporation deletes the provisionson .- -
“served or because of special + .- T Segﬁt_jn’-iﬁ@)?.ﬁ(d) . N o compliaxi'ce.' 'I’hé"Corporaﬁgg will © o =
“circumstances, such as conflicting = . * - " This new provision was added to insure compliance with the new . -
requirements of the recipient's other . - Tequire that as a condition of grantinga  Tegulation in the same manner that it
. major funding sources. - - *" waiver under paragraph (b)(2) of this insures compliance with the other )
_The proposed rule had a separate ~ section from the requirements of - regulations, Co :
. waiver provision for client board - - §1607.3, the president shall require that « : : : E
:ixigmngr')shjp, but the LSC Board rejected . the recipient pneceiving the wg‘i}\(}er have List 9fSub)ef:ts " 45,CFR ?art 1697
-the language. The proposed waiver for.  a policy body to establish and enforce Legal services. = .
. client board membership was intended policy with respect to the LSC grant. " For the reasons set forth in the

for recipients that are not statutorily This waiver-provision might apply, for
‘Tequired to have clients on their boards example, to an organization that is not
to seek a waiver from the requirements - _principally a legal assistance

preamble, LSC revises 45 CFR part 1607
toread as follows: -

of this rule. The rule applies to any organization but gets an LSC grant for PART 1607—GOVERNING BODIES
recipient that receives financial legal assistance activities. The

assistance from the Corporation " organization would be able to set up a Sec. Pu

pursuant to § 1006(a)(1}(A) of the LSC policy board similar to those established 16071 Tpose. : A

. X P 1607.2  Definitions.
Act. The statutory requirement for client  for several of the Delivery Systems 1607 3 Conlzplosixnion.

membership, however, applies only to Study programs during the late 1970°s, 1607.4  Functions of a governing body.

recipients organized solely for the to govern the activities covered by the 1607.5 Compensation,

provision of legal assistance. Comments LSC grant. The Board intends that such  1607.6 Waiver.

from client representatives persuaded a waiver would be given only in very Authority: 42 U.S.C. 2996f(c): Pub. L. 103~
the Board to continue the client board unusual circumstances. Such a policy 317

membership requirement for any body would need to comply with the

recipients that are subject to this rule. appointment and membership §1607.1 Purpose.

The Board agreed with the comments requirements of § 1607.3 and the This part is designed to insure that
that any recipient funded by LSC funds mecting requirements of § 1607.4(a), and the governing body of a recipient will be
would benefit from the client input and  its members would be subject to the, | well qualified to guide a recipient in its
that clients would be better served asa compensation prohibitions of § 1607.5. efforts to provide high-quality legal
result of their ability to have input into The Corporation wanted to muke clear assistance to those who othenwise

board policy decisions. that a policy board is not merely an would be unable to obtain adequate
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legal counsel and to insure that the
recipient is accountable to its clients.

§1607.2 Definitions.
As used in this part, - TR
* (a) Attorney member méans ‘a board -
member who is an attorney admitted to
practice in a State within the recipient’s.
service area. T
(b) Board member means a member of
a recipient’s governing body or policy -
: (c{,EIjgjbIe client member meansa -
board member who is financially - .
. eligible to receive legal assistance under
the Act and part 1611 of this chapter at

.. the time of appointment ta each'term of -

“office to the recipient’s governing body

- without regard to whether the person

"actually has received or is'receiving - :

legal assistance at that time. Eligibility

- of client members shall be determined
by the recipient or, if the recipient so

choosés,-by-the appointing- > -

 ‘organization(s) or group(s) in' .-

- accordance with written policies

adopted by the recipient. .7

' '(£ Governing body means.the board:

“:of directors or other body with authiority " members who are eligible clients shall ;-

:.to govern the activities of
theAct.:

a fecipient :
006(a)(1)(A)

. réspect to the services provided-under a
- grant-or contract made under the Act.

".~..(f) Recipient means any grantee or -
contractor receiving.financial assistance

from the Corporation under o -

§1006(a)(1)(A) of the Act.

§1607.3 Composition. .

“(a) A recipient shall be incorporated
in a State in which it provides legal
assistance and shall have a governing
body which reasonably reflects the .
interests of the eligible clients in.the
area served and which consists of

. members, each of whom is supportive of
the purposes of the Act and has an
interest in, and knowledge of, the
delivery of quality legal services to the
‘poor. ' ,

() At least sixty percent (60%) of a

governing body shall be attorney
members.

{1} A majority of the members of the
governing body shall be attorney
members appointed by the governing
body(ics) of one or more State, county
or municipal bar associations, the
membership of which represents a
majority of attorneys practicing law in
the localities in which the recipient
provides legal assistance.

(i) Appointments may be made either
by the bar association which represents
a majority of attornevs in the recipient's

7 .(2) Any ad ; :
;.- may be selected by the recipient's :
.. governing body or may be appointed by

service area or by bar associations
which collectively represent a majority
of the attorneys practicing law in the
reci pient’s service area.- '
_--(i1) Recipients that provide legal
assistance in more than one State may
provide that appointments of attorney
members be made by the appropriate
- bar association(s) in the State(s) or
- localityfies) in which the recipient's -
‘principal office is located or in which -
the recipient £rovides legal assistance.
itional attorriey. members

other organizations designated by the
,-Tecipient which have an interest in-the *
delivery of legal services to'the poor.” . -
ta insure that the attorney members -

- legal community and the population of

* - the aress served by the récipient, : -

" including race, ethnicity, genderand :
* -other similar factors: > <~ . o

-{c) At least one:third of the-members " :

eligible:clients when appointed. The

and commuinity-based organizations

. which advocate for 'or deliver services or could reasonably be expected.
iSOUrces ~ -~ influence their ability to exercise

“resources to the'client community- - =

*designate groups in a manner that
“reflects, 'to the extent possible, the
variety of interests within the client”
community, and eligible client members
should be selected so that they
‘reasonably reflect the diversity of the
eligible client population served by the
recipient, including race, gender,
ethnicity and other similar factors.
- {(d) The remaining members of a’
governing body may be appointed by
the recipient’s governing body or
selected in a manner described in the
recipient’s bylaws or policies, and the
appointment or selection shall be made
so that the governing body as a whole
reasonably reflects the diversity of the
areas served by the recipient, including
race, ethnicity, gender and other similar
factors.

{¢) The nonattorney members of a
governing body shall not be dominated
by persons serving as the
representatives of a single association,
group or arganization, except that
eligible client members may be selected
from client organizations that are
composed of coalitions of numerous
smaller or regionally based client
groups.

() Members of a governing hody may
be selected by appointment, clection., or

: - (3) Appointments shall be made so as -

reasonably reflect the diversity of the ... =*

-of the delivery of legal services tothe

f a recipient’s governing body shall be * : 1€ board as;
of a recipient's governing body shall | - moet the diversity mequirements s

‘and 1607,3(d);

conflicts of interest with the recipi¢nt or .
_the recipient’s client cammunity that

served by the recipient. Recipients shall

other means consistent with this part
and with the recipient's bylaws and
applicable State law. :

(g) Recipients shall make reasonable
and good faith efforts to insure that
governing body vacancies are filled as
promptly as possible. ~~ -

(h) Recipients may recommend
candidates for governing body: " - - .
membership to the appropriate bar L
associations and other appointing

-groups and should consult with the ' .

appointing organizations tq'j;isqr_e that:
(1) Appointees meet the criteria for

board membership set out in this part,
 including financial eligibility for; >z =
-~ persons appointed as eligible clients,

bar admittance requiréments for -
attorney board members, and the v _
general requiréments that all members..
be supportive of the purposes of the Act

--and have an interest in end knowledge - ‘

POOL -

described in §§ 1607.3(b)(3)71607:3(c):

independent judgment as members of :

the recipient’s governing body..:: % -

§1607.4 Function's of a governing bady.

{a) A governing body shall have at
least four meetings a year. A recipient.
shall give timely and reasonable prior
public notice of all meetings, and all
meetings shall be public except for
those concerned with matters properly
discussed in executive session in ‘
accordance with written policies
adopted by the recipient’s governing
body. _ o : -

(b) In addition to other powers and
responsibilities that may be provided for
by State law, a governing body shall
establish and enforce broad policies
governing the operation of a recipient,
but neither the governing body nor any
member thereof shall interfere with any
altorney’s professional responsibilities
to a client or obligations as a member of
the profession or interfere with the
conduct of any ongoing representation.

{c} A governing body shall adopt
bylaws which are consistent with State
law and the requirements of this part
Recipients shall submit a copy of such
bylaws to the Corporation and shall give
the Corporation notice of any changes in
such bylaws within a reasonable time
after the change is made.
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§1607.5 Compensation. require that a recipient have a policy

{a) While serving on the governing body with a membership composed and
bady of a recipient, no attorney member  appointed in the manner prescribed by
shall receive compensation from that §1607.3. Such policy body shall be
‘recipient, but any member may receive  subject to the meeting requirements of
a reasonable per diem expense payment - § 1607.4(a) and its-attorney members

or reimbursement for actual expenses . shall be subject to the restrictions on
for normal travel and other reasonable compensation contained in § 1607.5.
out-of-pocket expenses in accordance = The policy body shall have such
. with written policies adopted by the .. specific powers and responsibilities as
7re<:1 ient.. the President determines are necessary
;))Pursuant to a waiver granted under - to enable it to formulate and enforce
. § 1607.6(c)(1), a recipient may adopt policy with respect tq the services
. policies that would permit partners or  provided under the recxplem s LSC
‘associates of attorney membersto = . - . grant ‘or contract.

~participate in any compensated pnvate Daled Dccembcr 13, 1994

’attomey mvolvement acuvmes N VlctorM Fo o'_ E

- supported by the recipient, " _

- F ? A recipient may adopt pohcxes that General Counsel

- permit attorngy members, subject to - - [FR Doc. 94-31043 Fxled 12—16—94 8: 4Saml
" terms and conditions apphcable to other, BILLING CODE 7050-01-P 5 i e

" attorneys iri the service area: )
(1) To accept ) referrals of fee- ' .
K generaung cases under part 1609 of
/these régulations; .-
(2)To par’umpate in any : R
uncompensated private attorney .
involvement act.lvmes supported by th

{3)To seek and aooept atto eys -fees
}awarded by a court or administrative
_'"body or included in‘a settlement i
‘cases undertakén pursuant ‘to §§ 160 53

{c) (1).and (2); and. - B
: (4) Toreceive reunbursement from the
recipient for out-of-pocket expenses
“incurred by the at{orney member as part :
of the activities undertaken pursuant'to .
§ 1607 S(C)(Z) .

§ 1607.6 Waiver. -

(a) Upon application, the presxdent
shall waive the requirements of this part
to permit a recipient that was funded
under § 222(a)(3) of the Economic

. Opportunity Act of 1964 and, on July
25, 1974, had a majority of persons who
were notattorneys on its governing
body, to continue such nonattorney
majority.

-(b) Upon applxcatlon the president
may waive any of the requirements of
this part which are not mandated by
applicable law if a recipient
demonstrates that it cannot comply with
them because of: (1) The nature of the
population, legal community or arca
served; or (2) Special circumstances,
including but not limited to, conflicting
requirements of the recipient’s other
major funding source(s) or State law.

{c} A recipient seeking a waiver under
§1607.6(b)(1) shall demonstrate that it
has made diligent efiorts to comply with
the requirements of this part.

(d) As a conditian of granfing a wziver
under § 1607.6(b)(2) of any of the
requirements imposed upon governing
bodies by § 1607.3, the president shall




