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(9:20 a.m.)
WELCOME AND INTRODUCTIONS

CHAIRMAN WITTGRAF: Good morning. My name is George
Wittgraf. I’m from Cherokee, Iowa. And as I’ve said to many of
you before, any and all of you are welcome to come to Cherokee,
Iowa. I can’t get anybody to come to Cherokee, Iowa, yet, but
you are all very welcome to come, and it would be my pleasure to
have you there,. Oon the other hand, perhaps, there’s some
benefit to being in Cherockee, Iowa. So it is possible to be
insulated a little bit.

It’s ny pleasure on behalf of the Board of Directors,
our late.Board of Directors of the Legal Services Corporation--

and I guess I should aptly say that I’m the immediate past
chairman of the Board of Directors. On behalf of the Board,
it’s a pleasure to welcome you here today. We thank you very
much for your attendance.

Let me take just a moment before we begin, because
none of us, as members of the Board, will be speaking today, let
me take a moment to introduce the members of the immediate past
Board. I believe that eight of us will be able to be here
today, and three of us will not.

First of all, sSeated in front is John Collins from the
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State of Massachusetts; Howard Dana from the State of Maine;
Blakeley Hall from the State of Texas; Jo Betts Love from the
State of Mississippi. Guy Molinari, the burrow president from
Staten Island will be here with us in just a little bit; he’s
not here yet; Tom Rath from the great State of New Hampshire;
and Jeanine Wolbeck from the State of Minnesota.

We have threé other Board members, as you may know,
Luis Guinot from the Washington area, Penny Pullen from
Illinois, and Xavier Suarez from Florida whe will not be able to
be with us teday.

If you haven’t had an opportunity previously to meet
the members bf our Board, or I should say the members of our
immediate past Board, we encourage you to take that opportunity
today. It will be our pleasure.

I should say, too, that we have three other former
chairmen of the Board of Directors of the Legal Services
Corporation, each of whom will be visiting with you today; Roger
Cramton, Bill McAlpin, and Mike Wallace. And you will hear from
each of them over the course of today.

lLet me say, first of all, on behalf of the Board, that
we owe, as we do in many things, a great deal of thanks and a

debt of gratitude to the Corporatiop's officers and to the
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5
Corporation’s staff and, particularly in this instance, to the
Corporatiop’s Secretary, Maureen Bozell, for making this
confefence possible.

We, as Board members,. oftentimes have ideas about
things, but were it not for the officers and the staff of the
Corporation, our ideas could not become reality. And while this
may have been our idea, it‘’s the officers and the staff who have
turned this into reality.

Even though we don’t exist as a Board, and I suppose
some of you might say that what more apt situation could there
be on the 25th annivérsary of the Legal Services Corpeoration
than for there not to be a Board on the occasion of a 25th
anniversary conference. That may be a statement in and of
itself, however unintended.

We realize the significance of the passage of 25 years
in the history of federally-funded 1legal services. We also
recognize that 1990 is a very different year from 1865. One of
our staff members had pulled from the library at the Legal
Services Corporation an August 27, 1965, Life magazine cover.
It was a cover that was chronicling the most destructive riot in
U.S. history, the Watch Riot.

For those of you who -- I look to Mike Wallace in
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particular -- who had the occasion to be appointed to the Board
as d_id Blakeley Hall by Ronald Reagan, we saw in January of 1966
in Life magazine. a picture of a former actor and a headline,
"The Real Ronald Reagan Stands Up." And certainly a lot changed
in the life of Ronald Reagan from and after 1965 and 1966.

Clearly, whether we’re talking about our economy, our
means and modes of communication, our social and cultural
habits, the makeup and the structure of our families or, in
particular and significantly for our purposes, our legal system
and the legal needs of our poorest citizens, there have been
many, many changes during the lasﬁ 25 years.

As within most things in our 1lives, and I guess I
think particularly of marriage, comes to mind first, when we get!
to 25 years, when we pass a quarter century, it is a time for
commemoration, a time for looking back, and a time for looking
ahead.

I think you will all agree with me that the legal
se_rvices program and federally-funded legal services never will
be without controversy. We look to other initiatives from the
war on poverty, I think particularly the Head Start Program

which has come to enjoy such wide acceptance and such wide

acclaim.
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isince 1965. We will have the benefit, as the day goes on, of

-

We who are involved with the legal services programi
know that that is not the case for the program and, in fact,
probably never will be the case. When you have an adversarial
situation, when you have legal confrontation involving rights
and benefits, controversy is, by nature, part of the legal-
services program.

It always has been, and it always will be, and I think
it’s probably a tribute to the success of the legal services
attorneys over the last 25 years, that that controversy exists.
It seems to me on reflection that if the controversy didn’t
exist, that the 1egail services attorneys probably would not have
been doing their jobs so succeésfully.

With or without controversy, though, the turning of a

guarter century is a time for us to reflect and also a time for

us to recognize. We’re very fortunate as far as reflecting is|
concerned because we happen to have today many people who have

been the major players on the national legal services stage

their analyses and of their ideas. And Dave Martin is going to
introduce each one of then.
But at this time let me say that we particularly thank

all of our speakers and all of our panelists who have taken time
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from their busy schedules to be here on this occasion.

It’s also a day for recognition. We’re delighted that
we have with us, and we will be recognizing at the end of the
day, several people who are true veterans of the legal services
program; in fact, 25 year veterans of the legal services
program.

If nothing else, one of the key developments of the
last 25 years is a whole new area of the law. We have an area
of the law that exists today that simply did not exist 25 years
ago, and that is, of course, poverty law. And these individuals
whom we will pay tribute to ‘later in the day personify the
evolution of that new area of the law.

I think it’s fair to say that all of us who are
involved with the legal services program will ﬁot see eye to eye
on every issue on every occasion. But I think it’s also fair to
say that we can accomplish a lot more working together, the
Legal Services Corporation, the legal services programs in the
field, as -we move into the second quarter century if we work
hand in hand rather than fist to fist.

It’s my hope on behalf of our Board that today and
this 25th anniversary conference is one more step in the

direction of working hand in hand into the second quarter
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century.

Certainly, 1990 already has been a year of change for
the legal services program. We have a new Board of Directors,
or at least we did until October 28th when the Congress
adjourned. We have a new Board of Directors and, equally
significantly, we have a new president of the Legal Services
Corporation.

And at this time, to continue with our day’s progran,
it’s my pleasure to introduce to you a man whom many of you have
met already. If you haven’t, we hope you’ll take the
opportunity today. He’s the new president of the Legal Services
Corporation, David H. Martin. Dave? '

MR. MARTIN: Thank you very much, George. You’re
going to hear a lot from me today. I’m going tc be moderating
and maybe refereeing before the day is over, but I hope not. It
is exciting for me to become the new president of the Legal
Services Corporation. It’s also exciting to have this event
today.

It gives me a real perspective, I think, or I hope it
will, to learn a lot about what the past has been like and also
to find out what some of our speakers and panelists think the

future holds. So it is a good opportunity for me. And having
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been president for about eight weeks, I think I have an idea of
what I need to do. But as Will Rogers says, "Even if you’re on
the right track, if you stand still, you may get run over.”

I think I want to echo what George said and that is
the theme of unity. And I think one of the themes of unity that
I have perceived since I have been president is that there is a
significant lack of trust in all areas of the Legal Services
Corporation, especially on certain issues.

Some of you may know of my background, but I was
director of the Office of Government Ethics for four years in
the Reagan Administration. I learned a lesson there. That is
that there is a close connection between ethics and trust and
integrity. Those within whom' you trust and who have ethics, ycu
tend to givé that trust to. Those whom you don’t feel have
ethics and integrity, you withdraw that trust.

And if you look at the relationship betwéen our
congressional branch and the executive branch of government,
you’ll see how that has worked. Congress has chose to mistrust
the Executive Branch in many instances and has sought to then
pass 1aws,-rules, regulations, one on top of the other that kind
of micromanages. They have withdrawn their trust.

I see a big part of my job to restore the trust
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between the Corporation, the people, the grantees who receive
the money that Congress appropriates, and also to restore
confidence and integrity between my office, field programs and
also Congress. I think it’s essential, as George said, that we
work together in order to restore that trust.

A long time executive of the administration of
Franklin Delano Roosevelt said something about trust, and I ran
across it over the weekend. I wanted to quote it for you. It’s
this by Henry Stimson, "The only way to make a man trustworthy
is to trust him. And the surest way to make him untrustworthy
is to distrust him and to show that distrust."” I hope that we
can all demonstrate a little trust among ourselves as we go
forward for the next 25 years. |

Also, there is something else to be said about trust
and confidence, and that’s the matter of funding. Voltaire
said, "When it comes to money, we all have the same religion."
As I’ve traveled about, I’ve spoken with the program directors
in New York, out in Minnesota, in Virginia, my own state, and
I‘ve had calls from a number of other state program directors
and city directors.

A common theme seems to be that we need more money.

In New York, they tell me that 8 out of 10 applicants are turned
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away. And I get similar statistics from -- for lack of funding
-- from across the country. Now, I don’t know if those
statistics are accurate, but I want to find out. But if they
are, more funding will be necessary to provide the legal
services that are unmet.

If that’s the case, a lot of togetherness is going to
be required to demonstrate to Congress not only our own
integrity and our own credibility, but also our ability to use
the funds they appropriate for us in an efficient, econcomic
matter to meet the legal needs of the poor.

So those are just my few remarks, only being president
for eight weeks. I have to say to you that those of you who
have met George Wittgraf know he’s a terrific feilow. He’s done
a good job under difficult conditions as chairman for the last
year. But I have to tell you one thing, you may not have to go
to Cherokee, Iowa, but I do. A condition of becoming president
was I’ll have to visit a lot of places, and Cherokee, Iowa, is
one of them.

I also told Joe Betsaleva I was coming down to
Mississippi. As a matter of fact, I intend to get to as many
states and visit the programs as I can in the next year. And

I’'m going to set off a program of visitation. And hopefully I‘m
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'of panelists who will then get five minutes approximately to ask

1to use. their time. We’re not going to monitor them on that.

13
going to drag some Board directors with me and maybe even have
some meetings in various cities. We’ve already met in Denver
and been in Minnesota to visit Jeanine.

So I will be traveling and hoping to meet all of you
and get your ideas. So please feel free to come up to me, I’m
easy to talk to, and give me your ideas.

Well, with +that, I want <to describe to you what
today’s format will be 1like. It is a speaking program with
panelists. We will have morning speakers who will speak for

about 15 minutes each. And then we have a distinguished group
guestions or maybe make a five-minute speech, however they want

And if we have more time, then we’ll go around again.

We have a luncheon speaker, and then we have the same
format this afternoon. Then, this evening, there is a reception
for those who we are honoring who have had 25 years of service
in the legai services programs. We will have a fixed time for\
breaks. Of course, if you have to leave us, please feel free to
do so, but we will be giving you ample opportunity for break
time.

So with that behind me, let me introduce the
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distinguished group of panelists who will be the panelists for
the morning as well as the afternoon session. To my immediate
left is Dr. Steven R. Cox. He is an economist, a prolific
writer on matters of poverty and law.

I was so impressed by what he had written, I want to

just say a few of the titles of articles that he has written on

eradicating urban poverty: "Legal Service Pricing and
Advertising," "Pricing of Legal Services,"™ "Advertising and
Competition in Routine Legal Service Matters," "The Effect of
the Advent of Self-Help Law on Legal Services Markets." Dr. Cox

is an economist and a distinguished writer on poverty law and
legal matters.

Next is' Catherine Elias-Jermany seated next to Dr.
Cox. She is the grand order of Kally Jackson, the first known
independent paralegal in the United States. She is a specialist
in business development and marketing. From 1974 to 1980, Ms.
Jermany was director of the Paralegal Training and Career
Development for the .Legal Services Corporation. She is
currently executive director for the National Association of
Independent Paralegals and an associate director of the National

Paralegal Institute,

Seated next to her is a distinguished gentleman,
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athlete, scholar and lawyer, William Reece Smith, Jr. I was sa

1 impressed, Mr. Smith, by your bio that I can’t read it all here.

I’1l just say that he is a successful lawyer and just a -~ we
are so fortunate to have a man like him to join us today. I
think he’ll bring te us a wealth of experience and knowledge.
And he. just shared with me 1last night that he is either
president or past president of the International Bar Association
in addition to all the bar activities he’s done in the United
States.

Seated next to Mr. Smith is Kent R. Spuhler, executive

director of the Jacksonville area legal aid, been active in

|legal aid programs throughout his professional career. Since

1990, Mr. Spuhler has been a member of the Florida Bar-Florida
Bar Foundation Joint Commission on the delivery of legal
services to the poor in the 1990s and vice chairperson of the
delivery systems committee. He is a Harvard Law graduate cum
laude. |

On the end, last but not least, is Leona Vogt. From
1970 to 1980 Leona Vogt directed the Legal Services
Corporation’s delivery systems study, a congressionally ordered
invest-igation into the feasibility of various alternative modes

of supplying legal services to the poor. She is currently the
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principal in Vogt and Associates.

I have to say that one of my staffers handed me that
study, and it’s about an inch-and-a-half or an inch thick, and I
have not read it yet, Leona. But I hope to get to it.

| This morning our speakers are Earl Johnson, Jr., a

judge on the circﬁit court of appeals in California. He has
been intimately connected with the delivery of legal services
all of his career. He was the deputy director of the legal
services program in 1966 at OEO, and he succeeded Clint
Bamberger as director.

He was appointed a visiting scholar at the University
of California Center for the Study of Law and Society in 1968,
and he wasla member of the University of southern California’s
School of Law. In 1989, the California Bar named a fellowship
in Justice Johnson‘’s honor.

If you will, please make welcome Justice Johnson.

LEGAL AID & OEO: A SECOND LOOK BACK -

JUSTICE JOHNSON: Good morning. Thank you very much,
President Martin, members of the past and future Boards of the
Legal Services Corporation. I’ve had a little bit more success
than George Wittgraf in inviting people to my home town of Los

Angeles to the tune of about four million extra people in the
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last two decades. I think we’d like to slow it down a little
bit here.

You know, it’s not very often that someone has the
opportunity of 1living through something, then 10 years later
publishing a book talking about what he lived through, and then
25 yeérs later getting a chance to take a second look at what he
lived through 25 years before,

And perhaps not surprisingly, I £ind the view from 25
years later quite a bit different from the view I took a decade
after the event in my book, "Justice in Reform." For one thing,
I’m a great deal older, if not wiser, and see what we did then-

in a much longer time perspective.

I don’t know how many of you realize it, but 1990 is

|not just the 25th anniversary of the fouﬁdiné of the OEQ legal

services program; it is also the 70th anniversary of another
landmark event in the history of legal representation of the
poor in this country.

For, you see, it was 70 years ago this past summer in
the year 1920 that Charles Evans Hughes and Reginald Heber Smith
created the National Legal Aid Movement. Charles Evans Hughes,
later to be the chief justice of the Supreme Court, was then the

president of the American Bar Association.
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Reginald Heber Smith, a Boston Brahman later to be the
leading figure in that city’s largest law firm, then headed that
city’s legal aid program and had written an influential book,
"Justice and the Poor." Now, true, there had been a smattering
of the legal aid societies around the country dating back as far
as the 1870s, but it was not until that ABA conference in 1920
that Hughes and Smith managed to make it a declared goal and
endearing national priority of the American legal profession.

In quick order, Charles Evans Hughes made legal -aid,
the theme of the 1920 ABA convention. He created a special
committee on legal aid and personally assumed the chairmanship

of that committee. And in his presidential address, Hughes laid

down the challenge to the rest of the nation’s legal profeséion!
in these ringing words, "The legal.pro-fession owes it to itselfi
that wrongs do not go without a remedy, because the injured has
no advocate. Does the lawyer ask, ’‘Who is my neighbor?’ I
answer, ’‘The poor man deprived of his just dues.’"

Now from its inception, the ideology of the legal aid
movement Hughes and Smith created embraced a surprisingly far-
sighted and expansive view of what legal aid lawyers should
indeed must do if they are to do the job for their clients. As

Reginald Heber Smith wrote in his book, "Justice and the Poor,"
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in 1919, a book that became the veritable manual of the legal
aid movement, "In cases wherein new important points of law and
matters of general legal or social interests are invaolved, it is
essential"” -~ and I underscore the word essential -~ "that legal
aid organizations should be able to carry the issue through to
the highest court for its decision,

"This is more," as he said, "than a gquestion of
individual Jjustice. On it may depend the right to protection
and redress of countless other persons similarly situated.” So
the notion of test cases, class actions and concern for how

those kinds of legal strategies might contribute to the overall

ibenefit of poor people, not just the client in the individual

case, was not something created out of whole cloth by cClint
Bamberger or Edgar and Jean Kahn or EQ Spare or any of the other
people involved in legal services a quarter century ago.

It was expressed as an essential element of legal aid
ideclogy over 70 years ago. Nor was the ideoclogy of the legal
aid movement silent on legislative advocacy. Once again,
Reginald Heber Smith spoke out in "Justice and the Poor," "It
early became apparent that if legal aid societies were to be
effective in their fight against injustice, they must" -- and I

again underscore the word must -- "they must take a part in the
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formulation of remedial legislation. They see cases of
injustice which the law is powerless to redress because of the
inadeguacy of certain provisions, and have taken up the burden
of trying through remedial legislation to keep the law equal.”

Now that is the architect of traditional conservative,
pre-OEQ0 legal aid movement speaking, recognizing as any good
lawyer would that clients rich or boor need help in the
legislative arena as well as in the courts. But that was the
ideology of the legal aid movement as expressed by its revered
co-founder Reginald Heber Smith.

The performance of that movement was something else
again, especially as the 20th century wore on. Indeed, to my

mind, the wvast gap between legal aid ideoclogy and 1legal aid

performance in the mid-1960s explains much of the early history;

of the OE0 legal services program.

To explain what I mean, let me tell you what legal aid

time 26 years ago this November, that is November of 1964,
having never before been exposed to legal aid and never before
having represented a poor person in any sort of case. If you

haven’t guessed, that someone was me.

When I arrived for my first day of work to represent
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poor people, it was as the deputy director and second emplovee
of the newly created Neighborhood Legal Services Project here in
Washington, D.C. NLSP, as it was known, was a Ford Foundation-
funded program to put 10 neighborhood law offices staffed by a
total of 24 lawyers in the low income areas of Washington.

I had myself just left Las Vegas, Nevada, not exactly
like Washington, D.C., where I was a federal prosecutor heading
the organized crime section strike force in that city. I knew I
was entering a different world when on December 7th I reported
to NLSP’s temporary headquarters at the Masonic lodge on 10th
and U. Wiping the sand out of my suit, I sat down and went to
work.

A legal aid society already existed in Washington, of
course. It had been in operation for nearly four decades. What
I learned about that society and its lawyers and their kin
around the country at that time during the next few months was
not encouraging.

At that peoint, the combined budgets of all the legal
aid societies in this entire country totaled less than $5
million. Now, in present day dollars, I guess that would be $15
or $20 million. But, you know, compared to the present Legal

Services Corporation budget, it’s obviously a pittance.
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The lawyers, in turn, were paid a pittance and, not
surprisingly, were, on the whole, marginal in ability and
commitment, lacking the talent to make it elsewhere in the
profession. No legal aid lawyer in the Washington legal aid
society and, indeed, no legal aid lawyer anywhere in the country
had ever brought a case to the United States Supreme Court.

They were simply living with legal interpretations
unfavorable to their clients rather than appealing those cases.
In fact, early on, I had a client who had just arrived in the
District a couple months before. She was a young black woman
about 20 years old. Her husband had deserted her, leaving her
with two infant children.

But when she applied for welfare, she was told D.C.
had a residency law. It denied welfare to anyone, including
mothers with twe infant children who had been abandoned by their
husbands, who had not resided in the District for at least a
year.

She had been to the legal aid society already. They
told her they couldn’t help her. I soon learned scores of
people like her came to the society every year, and the legal
aid lawyers told all of them the same thing, "Sorry, but that’s

the law. There’s nothing we can do for you."
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We took that woman’s case and started the first in a
series of legal challenges mounted by legal services lawyers
which, three years later, culminated in the United States
Supreme Court where the high court, as most of you know, struck
down those welfare residency laws as unconstitutional.

I mention this because it is typical of legal aid

societies and the state of the legal aid movement in the mid-
l
1960s. Performance fell far short of the ideology, the

aspirations and goals of the movement. Legal aid ideclogy would
say, paraphrasing the words of Reginald Heber Smith, that in
cases like these involving matters of general social interest
and the right to protection redress of countless other persons

similarly situated, that legal aid society lawyers should carry,

the issue to the highest court for its decision.
By the mid-1960s, however, legal aid performance said!

there wasn’t the time, and often I fear there  wasn’t the

inclination, to do that and, thereby, live up to the goals of

the founders of the legal aid movement.

There was meore than one reason that legal aidi
|
performance fell so far short of its ideology. One key, of

course,- was' the relatively marginal quality of most of the

lawyers it was able <to attract. Another may have been its
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leadership’s preoccupation with geographic expansion.

Let’s get legal ald societies established in every
city and hamlet in the country. Then we’ll have time to worry
about how good they are and what <they’re doing for their
clients. That was more or less the prevailing notion. But
there is another, possibly more important and more sinister
reason. Legal aid was supported by charitable contributions not
general tax revenues.

A lot of those contributions came from the very
business interests who stood across the courtroom from legal
aids clients or pdtential clients in many of their cases. And,
indeed, an in-depth study of legal aid societies in the early
1960s concluded, "The effectiveness of legal aid is limited by
its vulnerability to pressure from local business interests who
are its principal financial supporters. Pressure for local
businessmen has resulted in a reluctance tco pursue claims
against local merchants, landlords and others whose interests
would be threatened by more vigorous representation."

In any event, that’s how things stood in 1963 and 1964
when people liké Edgar and Jean Kahn, Ed Spare, Garry Bellow and
others began thinking about and writing about the possible role

of lawyers in the forthcoming war on poverty. These thinkers
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and strategists were, in effect, the theorists for the legal
services program, just as Reginald Heber Smith had been for the
legal aid movement some four decades earlier.
Focusing on legal aids performance and assuming that

performance reflected legal aid movements ideclogy, it was easy

for them to conclude it was essential to find a brand new]
ideclogy for the legal services program. And that’s what they[
did, brilliantly I might add.

In their seminal article in the Yale Law Journal, the;
Kahns emphasized how lawyers could help poor people to make
those government programs designed to help the poor accountable
td the poor. 1In effect, to provide a civilian perspective forf
those civilians those programs were expected to serve. !

In the meantime, Ed Spare was speaking and writing!

|

|
r
I

about how lawyers could use test cases and the like to help poor

people make the legal structure more favorable to their

and helping community organizations of poor people to become

f
;
interests. And Gary Bellow was stressing the role of 1awyers~

effective wvoices for their members’ interest in the larger:
society.
Now all of this sounded new and to some people, I’m

sure, a bit radical. And what the Kahns and Spare ahd Bellow
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were saying and writing indeed did represent new ways of talking
about what lawyers could de and shou;d do for poor people. At
the same time, however, nothing they were saying was
inconsistent with or outside the boundaries of the ideology of
the traditional, conservative legal aid movement as laid down by
Reginald Heber Smith over 40 years earlier.

Just as significantly, what these legal services
theorists were saying was fully consistent with the ideology of
a legal profession. What they said legal services lawyers
should do for poor people was no more and nc less than what
huhdreds of thousands of other lawyers have been doing for their
clients for a century and more.

Now while all this theorizing was going on, I was back
in the Washington.ghettos helping run a neighborhood law office
program and trying to figure out from that perspective what
lawyers serving poor people should be deoing. I learned those
hard practical lessons not at the knee of the Kahns or Spare or
Bellow or any of the rest, nor at the knee of some civil rights
lawyer.

No, I learned at the knee of Howard Westwood, a senior
partner at Covington and Burling, at that time -- and I don‘t

know if it’s still true -- the largest law firm in Washington
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and the leading figure on the Board, the Neighborhood Legal
Services Program I was working for.

Westwood knew what he and other law firm lawyers did
for their paying clients and couldn’t see why legal services
lawyers shouldn’t do the same for their clients. Time and
again, when issues came up about whether we should be doing test
cases or advocating legislation or representing groups and
orgénizations of poo;.people, he saw the answer as simple and
fully supported by precedent.

Those things were an accepted part of his practice and
the practice of nearly every lawyer he knew. Indeed, these
sorts of activities formed the bulk of his personal work and
many others in the legal profession. - So why should the poor be
denied what his clients had? For Howard Westwood, there was
only one correct answer to that cquestion.

I learned that lesson from him, and it carried with me
when, in November 1965, I moved over to be deputy directer and
eight months later the director of the OE0 legal services
program. Before I leave the matter of the new legal services
ideology, let me make a couple of observations.

True, it may have had the downside of sounding more

different and more radical than it need have, given its
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consistency with both the ideology of the legal aid movement and
of the American legal profession itself. Nonetheless, it had
some important crucial virtues.

For one thing, the new ideology of the Kahns, the
Spares, the Bellows and the rest, convinced OEO that I.egal
services was something ‘worthwhile investing in as part of the
war on poverty. There is no chance whatsoever that anyone
involved in the war on poverty would have considered to voting
any of OE0’s budget to a legal services program they viewed as
merely an expansion of what they perceived the legal aid
movement to be on the basis of the performance of the typical
legal aid society at that time.

The new idecleogy also served to underscore for the
scores of legal aid societies that ultimately receive grants
from OEO that they couldn’t just doing things as they had in the
past. They were going to have to live up to the ideals of the
legal aid movement.

Third, and perhaps most importantly, this new ideology
excited young lawyers and helped recruit into legal services a
superior breed of attorney. Ircnically, as a result, the old
legal aid societies as well as the new grantees that sprang into

existence in some places were, for the first time, able to
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employ lawyers talented enough to realize the full aspirations
Reginald Heber Smith had announced for the legal aid movement

many years earlier.

But that puts me a bit ahead of the story. After
ideoclogy comes performance, and they aren’t necessarily
connected as the history of the legal aid movement amply
documented. In the eight months from November 1965 through June
1966, Clint Bamberger and our tiny staff wage a monumental
struggle to, in a single year, quintuple the nation’s investment
in legal services for the poor and to bring lawyers to hundreds
of low-income areas around the country.

Once that was achieved, however, there was the ma;ter
of makiné the whole thing work, to give more people the kind of
representation they deserved instead of the legal representation
they had been getting. When I transferred from the local
neighborhood legal services project to the leadership of the OFO
legal services program, I came to the job, fortunately not cnly
with the 1lessons I picked up from Howard Westwood about what
legal services lawyers should do, I also came with some notion
of how to structure and support a nationwide network of law

offices, because this lesson I had picked up while working at

the Justice Department.
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How do you enable a bunch of lawyers scattered around
the country in small neighborhood offices to do sophisticated
legal work? The Justice Department provided a model. As I
well knew, the Justice Department in Washington acts as a huge
backup center for the scores of U.S. attorneys’ offices
scattered around the country.

The Department gives them training, advises them on
difficult guestions, support up to and including specialist
lawyers to work with them on complex cases and the like. This
relationship was the prototype for the legal services program
system of backup centers.

Another big problem, how do you attract the elite
lawyers into this fiéld where no elite lawyers have trod before?
Well, once again, I had learned a lesson about that at the
Justice Department. There, for the very same reason the
Department had instituted an honor graduate program which gave
special status and a better rate of pay to a select cadre
recruited from the top strata of law graduates.

This honor graduate program was the prototype for the
original Reginald Heber Smith program, a blatantly elitist
endeavor to enlist the top strata of law graduates and young

lawyers into the field of representation of the nation’s poorest
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citizens.

That first class of 50 Reggies included a dozen young
lawyers who crossed over from Wall Street law firms to serve ﬁhe
poor, law graduates who stood first in their class as the
University of Chicago, third in their class at the University of
Pennsylvania, seventh in their class at Harvard, et cetera, et
cetera, et cetera.

As many of you know, that first Reggie class also
included Dan Bradley, later to serve as president of the Legal
Services Corporation. I am sometimes asked what I believe to be
the major legacies of the OEO legal services program. Some of
my answers may have been different at an earlier time, but now,
25 years later, I would say the five most important legacies
are, first and foremost, the high quality lawyers it enlisted in
service of the poor.

A surprising number of them are still in the field,
and they also have set a high standard for those whe have joined
legal services since so that the caliber of attorneys remains
extraordinarily high, despite enough financial insecurity and
bureaucratic buffeting to drive away any but the most committed.

Second, the involvement of low income clients in the

policymaking and management of agencies. Having sat on many a
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board of many a legal services agency before assuming the bench,
I have come to appreciate what this means to the soul as well as
the performance of those agencies.

Third, the network of support centers and services
that enable a collecﬁion of mostly quite small law offices to
offer their clients high quality, sophisticated representation.
Without that support, it would be difficult for even the best of
the neighborhood lawyers to give their clients the kind of
representation they need in their most difficult and important
cases.

Fourth, a knowledge gained early on that Ilawyers
indeed can make a difference in the everyday 1lives of poor
people. They could give them more money, more opportunity and| -
motre hope.

Fifth and finally, a harder 1lesson which has become
more apparent as time gone by, a recognition that lawyers cannot
by themselves overcome poverty. Legal services and their pcor
clients are all hostages to macroeconomic factoré and political
forces which are largely beyond the influence of the law.

The past eight years have alsc added yet another
perspective as I look back to the early period of the OEO legal

services program. Since joining the appellate bench, I’ve had
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the opportunity to see legal services lawyers in action in my
court.

I am pleased to report that 25 years later, long after
the excitement of the pioneering era was over, long after the
Reginald Heber Smith program was closed down, and despite a
harrowing decade of official hostility to their efforts, the
performance of legal services lawyers remains at the highest
level.

The briefs legal services lawyers have submitted to
the court on which I sit and the arguments they have made are
far above those I see from the average private lawyer. Indeed,
they are easily within_the top 10 or 15 percent. What a scandal
it would be if our government did anything to break up such a
superb cadre of lawyers.

What a scandal it is that the government, in general,
and the Legal Services Corporation, in particular, isn’t deing
everything possible to encourage these lawyers to continue their
exemplary advocacy on behalf of the poor people of this country.
At this point in our history, we should be talking about how to
expand the 1legal services program in order to realize our
nation’s promise of equal justice for all.

Instead, I’m afraid for the past decade we have been
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mired in debates about how much and in what ways to cut back on
that promise. I fervently hope that this conference will mark a
shift, a return to a funding agency which attempts to nurture
rather than neuter the local legal services agencies and their
staffs of committed capable lawyers.

It is time for everyone to recognize the goals that
motivated the OE0 legal services program, and legal services
today are not the goals that will go away. They are not goals
that started with the OE0 legal services program or with the
Legal Services Corporation or even with the legal aid movement.

They didn’t originate with Edgar and Jean Kahn nor
even with Reginald Heber Smith. And most certainly, they are
not something that can be dismissed as one of those radical 60s
kinds of things. No, the goals that motivated the OEO legal
services program are the same ones-that motivated Reginald Heber
Smith, the same yearning for equal justice, true equal justice,
that bound expression in the equality before the law provisions
of most European constitutions as well as the preamble, due
process and equal protection clauses of our own Constitution.

Equal justice in the true sense of that word for all
remains a fundamental goal of the American CQﬁstitution, the

American government and the American people. We had a long way
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to go to reach that goal 25 years ago. We still have a long way
to go today, a lot further than most industrial democracies and
a whole lot further than we would i_f we hadn’t suffered the

setbacks of the 1980s,.

It 1is time, ladies and gentlemen, to renew our
commitment and resume our march toward that goal. Thank you.

{(Applause)

‘MR. MARTIN: Thank you very much, Justice Jochnson.
The next speaker, our second speaker for the day, is a man who|
needs no introduction to this audience. He is Alan W. Houseman,
Director of the Center for Law and Social Policy, CLASP. I have
to get used to a lot of acronyms that are new to me, but I think
I’'m learning.

He has been, for years, an ardent advocate of legal
services for the poor and has held many positions in the legal
services and poverty 1law programs, including the Michigan‘
Welfare Rights Organization, the National Welfare Rights Legal
Committee and the Michigan Legal Services.

From 1976 to 1981, he was head of LSC’s research
institute. In addition to his current position as director of

the Center for Law and Social Policy, Mr. Houseman is intimately

‘associated with the National Legal Aid and Defender Association
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and the Project Advisory Group.

With John Duley, he is the author of "Legal Services
History," and he has alsoc published numerous articles on the
theory and practice of legal services for the poor. This
morning his speech is on "A Record of Effective Services to the
Poor." Please welcome Mr. Alan Houseman.

A RECORD OF EFFECTIVE SERVICES TO THE POOR

MR. HOUSEMAN: Thank you, President Martin. I
appreciate the opportunity to come down from my mountain retreat
in Marble, Colorado, which may be the only place less accessible
than Cherokee, Iowa, and talk to you. I’m going to talk about,
for a few minutes, an almost impossible task of reviewing the
accomplishments and the failures of the legal services movement
through the LS8C era, and putting into perspective the
suggestions that will be made this afternoon on our future.

Given the limited time and my ability to write
quickly, I have, as one might expect, prepared a paper, copies
of which will be available whenever my office runs them off.
I’ve handed out copies to most of the Board members and to some
of you which is a much more detailed discussion of the few
points that I’m going to talk about here.

Also, at the back table there is the publication of
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the legal services movement, NLADA and PAG called "Future
Challenges" which sets out their views of where we should go in
the future. But I’m not speaking today for PAG or NLADA. These
are my own thoughts and my own views, and they may not be shared

by either the national organizations or my colleagues in the

room.

Any institution, of course, is not perfect, and legal
services is not exception. But if we’re going to loock at how to
improve legal services, how to make it better, I think we have
to start from an accurate understanding of the past. In this
brief time, that’s what I’m going to try to do.

In summary, I believe an objective review of the

record would draw the following conclusions. First and

foremost, the syst‘em of legal services in the United States
under OEO and LSC, even though operating under severe resource |
limitations, has effectively and efficiently carried out the
goals established by Congress in the LSC Act.

Unlike the legal aid programs which Earl described,
the legal services program’s performance has not fallen short of
;:hose goals. Those goals are equal access to our system of
justice,. not just the courts, high quality legal assistance to

those who would otherwise been able to afford adequate legal
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assistance, improving opportunities for low income, providing
economical and effective delivery of 1legal services, and
assuring the full freedom, the full freedom, of attorneys to
protect the best interest of their clients, and insulating the
program from the influence of or use via political pressures.

Those are the goals explicitly set out in the LSC Act.
I think if we look at those goals and we look at the record of
accomplishment, we will see that we have, in legal services,
reasonably met them. We have provided high quality
representation to competent, committed and effective advocates
in both routine and complex cases and . in both acceptable cases
and, yes, controversial cases.

We’ve engaged in appeals effectively. Our record of
appellate review is extraordinary. Very few law firms can match
it. We have engaged on occasion and when necessary in class
actions. We’ve been effective at group representation. The
quality of representation has been high by any standard one
wants to use.

I appreciated what Earl said about the court of
appeals, because it reflects the reality that most of us know
and live with. In addition, legal services has maximized scarce

regources to achieve concrete benefits for individual clients
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and has improved opportunities and achieved significant benefits
for the poor, including alleviating many recurrent problems that

large numbers of the poor have.

Legal services has opened up forums for the poor to

enforce rights and protect and advance their interests, forums

which the poor were previously unable to effectively participate|
in. TLegal services has provided access to clients in virtually!
every county in the country and to those who face severe access{
barriers, whether they be rural residents, racial, cultural and]
language minorities or the elderly.

The syétem, in addition, has been very accountable to
the local community, both to the bar and to clients who are to
be served. Resources have been allocated according to local
needs and priorities. Legal services has also been extremelyl
innovative. We led the development of paralegalism in the
United States.

In the. 60s and early 70s, legal services fought the
battles at HEW, state after state, to permit paralegals to
participate in advocacy on behalf of clients. We have, in fact,
been on the forefront historically of developing self-help

materials. And recently, without much help from the Corporation

unfortunately, we’ve been on the forefront of technological
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innovation.

Programs and program staff have kept out of partisan

unrelated to the representation of clients. Finally, and maybe
most important, clients have been very satisfied with the
results and have in many communities a sense of ownership of the!
program.

The fact that 1legal sexrvices has been highly
successful is reflected in congressional support, the virtually
universal support of state and local and national bar
associations and the support of client and client organizations.
That, to me,‘summarizes the record of achievement that the legal
services program has accomplished.

I want to talk about, in a little greater detail, a;
few of these issues. I want to start with full representation
in all foruns. Earl has laid out the early history of full
representation, the goals of Reginald Heber Smith and the views
of people like Howard Westwood.

Legal services has, it seems to me, recognized and
been involved in full representation. Legal services has, from
the beginning, recognized that the problems of the poor are

specialized and unigque. We need, . in order to address those
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specialized and unique problems, advocates who are specialized
and have knowledge and capacity to provide representation to the
problems that the poor have. |

In addition, as Earl has mentioned, legislative

advocacy and administrative advocacy are necessary to provide

effective professional representation to the poor. Now, iti
would be no surprise to any of us to know and to talk about the?
|

fact that Congress, the LSC Board, as well as many local progran|
[
i

boards has struggled over the extent of legislative advocacy;!

how much to permit, how much capacity programs should have tof
engage in such adveocacy, how much effort programs should have to]
participate in administrative rulemaking, and what proceduresg
should be used for class actions and appeals.

Although we could talk at length about the histary of
this and the struggles in Congress and LSC, I think it’s fair toj

say now that there are four established principles that we are

working from. First, - class actions against government and
private parties are an accepted part of poverty law practice. >

Second, administrative advocacy, including]
participation in rulemaking, has been fully recognized as
essential to effective client representation. Third,

legislative advocacy on behalf of clients with problems that are
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best solved by legislative change has been recognized. Finally,
legislators and administrators have a 1right to obtaining
information from legal sefvices programs on issues affecting the

poor.

I think those are recognized by Congress. I think
that’s the framework we’re not in. Although these struggles
have been 1long and hard, I +think we have reached some
conclusions on this. Overall, if we‘’re looking at full

representation, I think we c¢an fairly conclude that legal

services has provided effective representation in all forms and

achieved, in most states, effective administrative rulemaking
and legislative advocacy.

Legal services has been reasonably responsive to the
most significant legal problems of the poor, provided enormous
service to clients- and clients groups. The primary role of
advocates in legal services is what John Orango has called
hands~on helpers, that is, staff attorneys, paralegals and
volunteers.

Regardless of all the rhetoric from critics of legal
services or even those like myself that urge greater impact
werk, 95 percent are more of the staff engaged in advocacy

focused on direct, immediate one-on-one service, advice or

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10

11

12

13

14

15

16

17

18

18

20

21

22

43
representation to clients.

Legal services continues to have the highest
utilization of paralegals and lay advocates of ahy-institution
within the legal profession. It utilizes a range of volunteers
and has been in the forefront, as I mentioned earlier, of
developing and utilizing self-help materials. That, it seems to
me, reflects =- that 1is, this analysis and this history,
reflects how effective we’ve been in providing for
representation of the poor.

Next, I want to say a few words about the delivery
system. The delivery system was initially developed during the
OE0O era and became fully institutionalized during the 70s and
early 80s and has remained in place since then. And as you all
know, there are five major' components to that system:
geographic-based, full service providers; migrant and native
American programs; state support entities; national support
programs; and another level of programs of infrastructure
including the Clearinghouse, five regional training centers, et
cetera.

When LSC took over the existing programs from OEO, it
made two interrelated proposals to Congress to expand the

program into every geographic area and to establish a census-

Diversified Beporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10

11

12

13

14

15

16

17

18

19

20

21

22

44
based funding formula so that some level of minimum access was
accorded to poor persons in each geographic area.

1SC encouraged but did not mandéte the primary use of
the staff attorney model because, as Earl pointed out, it was
consistent with the system developed in the United States since
1876. It has proven to be cqst effective, assured the poor some
access to lawyers with expertise on poverty law, provided a
mechanism for allocating scarce resources effectively and
efficiently, and provided a role for clients and the local bar
in determining priorities.

The decision proved to be correct, and I think the
delivery systems study demonstrated that. As a result of the
delivery system study and the political need for increased
private bar involvement, LSC also movéd to specifically
encourage and then require programs to utilize private lawyers
in the delivery of legal services.

This decision, although initially controversial in
gsome segments of our community, has also proven to be correct.
As a result, over 100,000 lawyers are participating in pro bono
programs, increased services have been provided in a highly
effective matter, and in a few areas where program and bar

relationships were not good, these relationships have now been
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sclidified and the private bar is overwhelmingly supportive of

the legal services program.
In short, this highly integrated and coordinated

system of delivery has helped, first, to assure that the poor

have access to an appropriate legal services provider with
expertise on poverty law problems; that direct providers at the.
state, local and national levels have access to all of the legal|
developments, specialized knowledge and information assistance

they need to provide high quality legal services; and third,
I

that_ scarce resources could be allocated to locally determine]

areas of greatest need in community-wide planning.
This is not to say that the delivery system could noti
be improved, because it can. There are a number of problems

few. There remain considerable problems of access by particular!
client groups such as the institutionaiized, disabled and
elderly, nursing home residents.

There remain considerable problems with the way we use
private attorneys. We may not be utilizing them as effectively

on all of the legal problems as we could. Staff salaries remain

far too low, and well below comparable salaries of other public!

sector lawyers‘ and paralegals.
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Training and professional development remain
inadequate. Cultural and gender diversity of staff at all
levels has not been fully achieved. Neither programs or LSC
have developed an effective evaluation system to review the
quality of representation provided by attorneys and paralegals
or to measure the overall program performance and whether legal
services programs are achieving concrete results for the poor.

Moreover, programs need to be given a green light to
experiment with a variety of new approaches and improved
delivery. This is going to require seed money. It’s also going
to require that LSC relax for the purposes of experiment, some
of the restrictive regulations and interpretation that have
blocked experimentation during the 80s.

ﬁext, I want to talk briefly about setting local
priorities and local community accountability. In large part,
the key to survival of the legal services program aﬁd toc its
strong support within local communities across the country has
been 1its accountability to those communities, including the
poor.

Besides participating on governing bodies, priocrity
setting 1is the primary mechanism that 1is used to assure

accountability. Formal priority setting was not a primafy means
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of resource allocation during the OE0 era or previously.
Indeed, priorities were set on a first-come, first~-serve basis
or by staffiﬁg and program structural decisions made by program
legal staff and boards in response to pressuré from a variety of

client groups as well as local and state bars, local courts, et

cetera.

Early on, many of the leaders of 1legal services
recognized the problems created by a system that did not
formally set priorities, so that scarce resources would be
allocated to locally determined areas of greatest need.
Beginning in the early 70s, under the leadership of NLADA and
its civil committee, legal service; began toc develop mechanisms
of setting pricrities.

When LSC came in to existence in 1975 and early 1975,
the Regulations Committee, headed by Bob Cutak, and the Board,
chaired by Roger Cramton, agreed that  there should be a
requirement on legal services programs that they allocate
resources based on a formal process of priority setting.

The 1977 amendments to the LISC Act adopted and
incorporated and institutionalized the LSC and NLADA efforts.
Subsequently, of course, legal services has adopted a variety of

approaches to deal with priority setting, none of which are
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mandated, by they way, by the regulation.

While programs have made significant efforts in
qllocéting resources based on locally determined needs and
priorities, it is fair to say that these efforts have not been
fully successful. Many programs have not engaged in systematic
periodic process, staff allocation, and program structure do not
always respond to the priorities that have been set. Staff has
sometimes been reluctant to change their work in specialization
or to develop new knowledge in specialization in response to
priorities.

To acknowledge these and other problems is not to
suggest, however, that the priority setting process should be
thrown out and replaced with some new, ﬁntried approach,
particularly if that approach does not involve a commuﬁity;wide
planning effort to allocate resources to the most pressing local
needs.

For example, Doug Besharov, this afternoon, will
discuss a proposed study on the use of copayments as a primary
means of setting client priorities. There is, in my view, merit
to a study of copayments in the context of legal services
because copayments seem to be a useful device if done in the

context of the existing delivery system and in conjunction with
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priority setting to enhance client control over priorities and
controlled utilization.

However, the use of copayments as the sole or primary
means of client control suffers from some very basic practical
problems such as the fact that most clients we serve are poor,
on welfare, 1live below the poverty 1line, c¢an’t afford it.
Copayments will also likely create an obstacle to the use of the
legal system by people who are often alienated from that system,
and there are administrative costs that might well exceed
whatever benefits copayments have.

That is not to say, of course, that we don’t need to
make significant improvements in priority setting. There are a
number of ideas, the future challenges that myself and all of
you have, and I think it’s essential we begin to focus to make
those improvements.

Fourth, a few words about client invelvement and
empowerment. Since the inception of federally-funded legal
services, the program has sought to significantly involve
clients and government structures through group representation
and priority setting in its advocates and staff.

The appropriate role of client has turned out to be a

very difficult issue for LSC and local programs. The National
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Clients Council was funded as the national advocate for clients
and remain in existence until 1984. It sought to spawn local

client councils.

These councils sought a broad role for clients and
poor people as advocates and they sought money for direct
advocacy and related activities from local programs and from the
corporation. In many areas, client councils, however, were not
the primary client groups represented by the programs.

When I began to work in legal services as a law
student in the fall of 1965, I worked for the Welfare Rights
organization and a great leader of poor people, George Wiley.
Later I had the opportunity of working for Catherine ;:Termany
when she was active in the Welfare Rights Organization.

Many of the groups with whom we worked were not that
involved related to the clients council. So the issue of client
involvement has not always been a question of client involvement
in the program but a more complicated issue of which client or
poor peocple’s groupé to include, at what Jlevel of program
activity, and on what types of activities.

The Corporation has no clear answer to this problem
and was often unaware of the competing client groups involved in

an area. While it resisted demands for money, it also set up a
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regulatory structure requiring client groups to select client
board members and requiring clients to participate in priority
setting.

However, the Corporation failed to come to grips with
the reality of client group activity and never clarified the
role.of'clients in priority setting other than including them
among the groups that must be consulted. This ambivalence and
confusion over client role has not only caused considerable
problems for program management and staff, more importantly, it
has created unrealistic expectations or resulted in complete
cynicism for clients and client groups over what the appropriate
role of involvement and participation should be. |

Today the situation is even more complex. There are
fewer substantive groups.madé up primarily of poor people. There
is no natiecnal NCC, and in many areas no real client councils at

all. Moreover, there are serious and important questions about

for themselves or others and as advisors to program advocates.
In short, client involvement and participation is at a

critical crossroads. There needs to be renewed commitment to

clients and their effective involvement in program governance;

This commitment must come from the programs, the national legal
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services organizations and from LSC.

If we are serious, this will require changing some of
the LSC regulations which can be changed through interpretive
decisions, providing funding for support and providing real
training, -and encouraging programs to experiment with new
épproaches and mechanisms to improve client involvement and
participation.

While client involvement and participation and
programmatic activities are important, client empowerment may be
even more critical. From the inception of legal services,
client empowerment has been a explicit goal. This has been
carried but in a number of levels, including assisting welfare
rights and tenants groups, helping tenants to take control or
run private ana ﬁublic housing, engaging in economic
development, helping run recipient control, helping to sét-up
and support recipient-controlled institutions like Operation
Life and EPST client in las Vegas, training lay advocates for
clients organizations, and engaging in representation and
lawsuits to break down barriers to client independence and self-
sufficiency.

More recently, legal services has been in the

forefront of efforts to enforce the Family Support Act and is
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representing many tenant groups who are interested in

|controlling and running public housing and, of course, actively

involved in economic development.

While these activities should surely increase, legal
services has been a 1legal force in helping clients achieve
indépendence, self~sufficiency and control over their own lives.
In short, legal services can and must be improved to provide
more effective services, concrete benefits, improved
opportunities for the poor. |

However, the history of legal services programs that
I’ve talked about suggest an improvement is best accomplished
through utilizing and making more effective the current system
of delivery, strengthening 1local control and assuring that
client-driven priorities form the basis of the allocatioﬁ of

scarce resources.

Improvement will not come from efforts, however
disguised, to destroy the program or to micromanage it from
Washington, nor will improvement come from attempting to impose
mechanisms that are fundamentally at odds with a system that is
designed to plan and allocate resources deliberately to the most
pressing problems and legal needs of the poor in any particular

geographic area.
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True reform, if one dares use that word, would
accomplish four objectives in my view. First, assure that the
poor have access to all forms which directly affect their lives
or in which they can achieve justice and are offered a range of
advocates to help them resolve their most pressing legal
programs and imprOVe their opportunities.

Second, increase staff salaries and benefits and
improve staff effectiveness and productivity. Third, increase
client involvement in accountability so that the programs
allocation of resources is consistent with the legal needs of
the local community. Fourth, redirect the Corporation away from
ideological and ill-conceived efforts to restrict advocacy and
toward evaluating quality, helping programs to improve and
encouraging innovation in improved systems of delivery.

If we take those steps and if we work together, as
George suggested, I think we can improve the legal services
program. Thank you.

(Applause)

MR. MARTIN: Thank you very much, Alan. I have to say
that your use of the word "empowerment," you better watch it.

You’ll be accused of supporting the Bush administration’s new

paradigm.
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I have to comment on one thing also. I've told my
staff consistently, we have to look at what we do and measure
our performance and also, hopefully, measure the performance of
the various programs if we can. They are getting sick of mne
saying 1in staff meetings, if we can’t measure it, we can’t
manage it. So I take to heart your comments in that arena.

I want to recognize one of the former Board members
who has just come in. It’s former Congressman Guy Molinari who
was seated here in the front. |

We’re going to have one more speaker than I promise
you you‘ll get a break. Our next speaker is Michael B. Wallace,
a member of the Board of Directors of the Legal Services

Corporation from 1984 to 1989. He was chairman of the

‘Operations and Regulations Committee. And from 1984 to 1988,

presided over the development of the regulatory structure which
now governs the Corporation.

From 1989 to 1989, he was, of course, chairman of the
Board. Michael was a clerk to the Mississippi Supreme Court
from 1976 to 1977. And in 1977, he became a clerk to then-
associate Justice William. Renquist of the Supreme Court. He
became an assistant to Congressman Trent Lott. In 1981, was

council to the minority Whip of the House of Representatives.
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Since 1984, Mr. Wallace has been a member of the
administrative conference, and he now practices law in Jackson,
Mississippi. He is a partner in the law firm of Phelps, Dunbar,
Marks, Clavery and Simms. Please make welcome Mr. Wallace.

THE REVOLUTION THAT NEVER WAS

MR. WALLACE: Thank you, President Martin, and thank
all of you. I think my nine-year-old has been watching too many
award shows on television.k When I told her that I was coming up
to the program this week, she said, "Yes, and I suppose you’'re
going to get up there and tell everybody how honored you were to
have had this Jjob and thank everybody who made it possible."

And she’s absolutely right. That’s what I’m going to
do before I get into the substance of my speech. It was a great
honor for me to have the opportunity to serve on this Board and|
to serve as chairman of it for my last year. It’s a great honor
to have the opportunity to do something that I believe in very
deeply, that I’ve been raised to believe in very deeply.

I have a son and a grandson who are Mississippi
lawyers. We have practiced in the poorest state in this
country. We have some sense, I think, of what the objectives,
at least, of all the people in this room are. I was delighted

to hear Justice Johnson gquoting Chief Justice Hughes because
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although I had not heard the words before, they rang through, |
and I wrote them down.

I think I’ve got them accurately. "Who is my
neighbor? The poor man deprived of his just due." Not in those
words, but that is the sense of duty that was instilled into me
by my father. It was instilled into him by his father. Barbara
and I hope to install it in our nine-year-old and her sisters no
matter what life’s work they wind up in.

I do want to thank people that made it possible for me
to have this opportunity: Président Reagan for having the
confidence to appoint me; the members of the Senate who took a
gamble and confirmed me, not without some opposition; to my
fellow directors, including Blakeley Hall, who I guess is the
grand old man of this Board by now, for being foolhardy enough
to ask me to serve as chairman; and to all the many staff people
who work hard to accomplish the goals we tried to accomplish.

I would be remiss if I didn’t express my appreciation
to some people on the other side of the battles we fought. Alan
Houseman taught me everything I know about the history of legal
services. I read his book. He appeared before my committee and

our Board many times. I found I could always believe what he

said to me.
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And we worked very hard together and against each
other for a long number of years. Alan, I guess, is the
historian. I’'m not a historian. I guess I'm more of a war
correspondent. That’s the role in which I appear before you
this morning.

I was there for the better part of 10 years, and I
know what I saw. And whether I‘m able to put that in historical
perspective or not remains to be seen. I will say that working
with legal services has not been an unmixed blessing. As |
President Martin says, there is a certain amount of distrust,
and it causes a certain amount of anxiety.

I will tell you I have been sleeping much better for
the past year since President Bush was kind enough to let this
cup pass from me, until this morning when I woke up.at 5:00 a.m.
and started staring at the ceiling again, Jjust 1like the old
days.

Lawsuits don‘t do that to me, but legal services
always has and I guess still does. I’ve been asked to offer a
few thoughts on the Reagan revolution at the Legal Services
Corporation. The principle thought that comes to my mind is
that there was no Reagan revolution at the Legal Services

Corporation.
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There was a Reagan revelution in this country’s tax
code. There was a Reagan :evolution in the defense of this
country and the liberty around the world. To a lesser extent,
there was a Reagan revolution on the federal bench. But I saw
no Reagan revolution at the Legal Services Corporation.

What I 4id see could probably be better described as a

police action. Like most police actions around the world, Korea,
to Cyprus to Lebanon, things sometimes settle down a little, but?
nothing changes very much, and a lot of people get hurt. The!
Legal Services Corporation was very much like that during the‘
years that I served here, notwithstanding the battles and the<
confusion that rained on both sides of those battles.

I think at the end of it all, the Legal Service
Corporation still exists in much the same form that it did in
1980. The programs, for the most part, that received funding in!
1980 are still receiving funding 10 years later. I do think,

though given the limited information available to directors and

especially former directors, I may be wreng, I do think that

programs are somewhat less involved in the new ideclogy thati
Justice Johnson described and a little more involved in the day-—5

to-day services to ordinary poor people.

That is a small change, and I’m under an illusion that
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it’s a permanent change. At the heart of the legal services
problem, it seems to me, is a compromise so uneasy as to amount
almost to a contradiction. From the outset during the war on
poverty, there were many who saw the role of the federal
government and the provision of legal services to the poor

primarily as one of supplementing and extending the traditional

needy individuals.

There was another group, however, who saw the courts
as a potential engine of political change to benefit large
groups of poor people generally called the client comrﬁu-nity.
Whether you call that the new ideclogy or reform or whatever you
like, I think it was pretty clearly out there.

This. group soon generated its own antithesis, By
bringing impact suits against governments and businesses around
the country, they created a backlash against the very existence
6f the federal legal services program. And not surprisingly,
when these forces clashed, Congress chose, in my view, not to
decide what sort of legal services program it wanted.

The 1974 Act kept the local independent corporations
in place, but put them under the nominal jurisdiction of a

federal corporation with its Board of Directors appointed by the
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president but supposedly independent from him and from Congress.
After prohibiting political activity in a few politically
sensitive areas, Congress wished everyone luck and walked away
from the mess.

They changed it a Jlittle bit in 1987 in the 1last
period of undivided government that this country has known, but
in the ensuing 13 years, Congress has been utterly unable to
agree on another authorization bill for this Corporation. Now
the chief affect of the 1984 Act was to give members of Congress
an almost infinite number of places to assign the blame for any
complaint any constituent might have ébout legal services.

I don’t want to talk today aboutlthe inefficiencies of
the system. I had an opportunity to do so a couple years ago in
a prégram put on by the American Enterprise Institute. And my
chapter in their book, "The Fettered Presidency," goes through
that.

I don’t want to talk about the constitutionality of
the system that denies the President of the United States
executive control over an agency spending $300 million in
taxpayer’s money every year. Chuck Cooper’s opinion on that
subject has become a matter of public record.

Instead, as a war correspondent, I want to talk about
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the shifting alliances I saw among the three groups I‘ve already
identified; the traditional bar, the political activists and
what I would call the anti-Federalists. The traditional bar, I
think, 1is motivated by its intimate knowledge of the high and
increasing cost of justice.

They know that the law affecting the poor have gotten
ever more complicated in that the poor have little hope of
navigating their way through that system without expensive
professional help. I think their goal is not to change the
judicial or administrative system, much less the political
system, but simply to see to it that the poor find the help they
need.

For most of the traditional bars, support for the
Legal Services éorporation is an honestly altruistic help to
provide help to the needy. I think there’s also a sense in the
traditional bar that taxpayers as a whole should assist in
providing access to justice, rather than expecting the bar to
carry the whole burden through pro bono programs.

The political activists do not simply want to help the
poor cope with the system, rather they want to change the system
in fundamental ways. In a technical sense, not a derogatory

sense, they are radicals because they want to go to what they’
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regard as the route to the problem. That’s what radicals mean.

They believe that the poor are entitled, free of
charge, to any service that someone with unlimited funds might
provide, the sort of people who hire Covington and Burling.
Most people out there can’t hire Covington and Burling. Indeed,
one of the few local programs that was disciplined by the
Corporation during the Carter administration was criticized
because it was not engaging enough impact litigation.

Today, as the 1990 census nears completion, they are
preparing to litigate the redistricting and indeed the
reconstruction of state and local governments all over the
country. Just this past month in Jackson, there was an entire
legal service conflict on the subject of redistricting.

Now, finally, the anti-Federalists are something of a
mixed group. They include strict constructionists who cannot
find the subsidization of lawyers among the powers delegated to
Congress in the Constitution, libertarians who regard all
taxation as theft, and free marketeers who have enumerable plans
to empower the poor through private choice.

Some of them are as radical as the activists.

However, they follow Theodore Roosevelt rather than Clement

Atley. They want the federal government to police-the market
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for legal services not to nationalize it. Mostly, however, the
anti-Federalists are simply people who scratch where they itch.

Somewhere legal services lawyers have rubbed them the
wrong way. Every time a legal services lawyer files a lawsuit,
he makes a new enemy for the program. Indeed, this is the
primary difference between federal legal services and federal
medical services. Germs don’t vote. |

If germs had a political action committee, the
National Institute of Health would be every bit as controversial
as Legal Service Corporation. Pecople do find it hard to
understand why their own tax money should be used by private
litigants to haul them into court. That’s especially true where
the defendant is as poor as the plaintiff.

In a world of limited funds, the decision of who gets
sued and who doesn’t is unavoidably arbitrary and
notwithstanding the efforts that have been made in the setting
priorities, the decision is still not in the hands of the poor
plaintiffs but in the boards, mostly made up by law, middle
class lawyers.

Now there is no shortage of ideas for increasing the
availability of funds and for vesting true decisionmaking in the

hands of the poor. If I were the ideolog that I am accused of
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being, or perhaps if I were just a little bit smarter, maybe I
would know which of these programs would work. But I’m not, and
I don‘t.

I’ve watched these groups, however, for the last 10
years, and I may have scme perspective on where 7we' re going.
When Ronald Reagan came to Washington in 1981, the activists had
been in control of LSC for four years. A series of GAO reports
clearly document the political activities that were undertaken
with LSC funds.

There’s not really much dispute over that. There’s a
substantial dispute over the law. I know many people involve.
I'm sure all the people involved are completely convinced that
those .activities were completely legal. But I don’t think
anybody bothers to deny that they were highly political.

The Carter administration not only antagonized the
anti-Federalists, but they did make some enemies in the
traditional bar. The general practice section of the ABA was
demanding funds for private attorney involvement. The political
activists then, it seems to me, did not have a lot of allies
when the 96th Congress convened.

They were, however, fortunate in their choice of

enemies. President Reagan, instead of trying to reform the
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Legal Services Corporation proposed to abolish it. To be fair,
he did not propose the abolition of legal services to the poor.
He pfoposed to include it in block grants teo the states that
could be used for federal aid.

Despite the fine print of the plan, most people
perceive that the Reagan administration wanted the federal
government to wash its hands of legal aid. Carter holdovers
still in charge at legal services shrewdly capitalized on the
overconfidence of the White House, organized a survival
campaign, the most important of which was rebuilding the
alliance with the traditional bar.

The Carter board .adopted a private attorney
involvement plan .as the general practice section had been
urging. Having met the ABA half way, they could enlist its
insistence in 1lobbying Congress for the survival of the
corporation.

Though funds were substantially cut in 1981, the
Corporation survived with the traditional bar as its strongest
defender. The Board on which I served was nominated in 783,
appeinted in ‘84 and finally confirmed in ‘85, We all testified
under cath that we supported the continued existence of federal

aid, and I believe that every one of us did.
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While individual directors may have had an agenda for
change, the Board as a whole did not. The closest thing we had
to a common poéition was a desire to save money, which is hafdly
surprising in officials of a Republican administration. our
efforts to learn the system and to formulate a plan immediately
wallowed in a bureaucraticrmorass when we arrived.

We had to redo five separate sets of regulaticons. We
had to go out and hire ourselves a new president. It certainly
took us well over a year just to find where we were. And it’s
not surprising there was no revolution then. But we did begin
to develop policies to redirect the Corporation teo which most of
us regarded as its mission, direct delivery of legal services
for the poor.

Most of us regarded it as its mission, direct delivery
of legal services for the poor. We realized early on that we
would have to work within existing budget constraints, so we
tried to direct available funds to direct delivery. We did
abolish the National Clients Council, the Reginald Heber Smith
fellowship, and cut back where we could on support centers.

We diverted those funds to 1local programs. The
numbers, as I figured them when I testified in the Senate last

year, 1s that our appropriation in 1985 had $265 million for
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direct delivery; basic supplemental field, Native American
programs and migrant programs. _

Oour final budget that we proposed for 1990 had $282
million for direct delivery, an increase of 9.4 percent over
four years. It’s not a lot, but in those days it’s better than
a lot of programs were doing. That’s what we were trying to do,
to take what we had and put it into direct delivery.

If we had been better politicians, we might have been
able to convince the traditional bar of our good faith. We
think they should have been our natural allies. Our goal was to
cut back on political activities and to increase funds for
direct delivery, the sort of thing that I always understood the
bar had supported.

But there was very little difficulty in maligning our
motives. Any reference to our Board was invariably prefaced by
the words "hostile" and "Reagan." One of the problems that we
had was that our refusal to ask for money was seen as a sign of
bad faith. |

It seemed to me and it seemed to our Board as a whole
that there was not going to be any substantial increase from
Congress. We saw no point in asking for it. I never put it as

eloquently as Senator Moynihan did in the Post a few weeks ago,
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but I think this is what we faced.

He said the budget of the United States is not going
to be a source of any significant new spending initiatives for
the rest of this century. We went broke in the last decade and
we are going to stay broke. That was the perspective, at least
as I saw it, at legal services, and my job was to manage a broke
agency in the best way that we could.

We also did, I think, a bad job of selling ourselves
to the traditional bar. To a certain extent, this was
unavoidable. I was 31 when I was nominated for this job. I had
just become the fifth lawyer as an associate in a small firm in
Jackson. I had no weight with the traditional bar and ﬁeither
did my employers. Most of us on the Board were on the same
boat; we just didn’t have the connections.

But I can’t accept all the blame for our failure to
communicate with the bar. When I became chairman in late 1988,
one of the first things I did was to go with my fellow director
Pepe Mendez to a meeting of the ABA SCLADE Committee. As soon
as we got in the room, people started accusing us and our staff
of lies and bad faith.

For the rest of that yeaf, the ABA president made the

circuit of congressional hearings accusing us of attempting to
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destroy the corporation. We had a hard time finding an audience
that was willing to listen to us, to what we thought we were
trying to do.

What I primarily regret is that that does not seem to
have changed under the‘new Board. I read the other day that the
new president elect of the ABA had gone to Florida to attack the
reform bill that Congressman McCollum had sponsored for many
years, describing it as having a very special malice towards the

rights of farm workers.

That, to me, is the sort of reckless rhetoric that has
poisoned this debate for the 10 years that I‘ve been inveolved in
it. I hope it will change. We have convinced with Congressman
McCollum’s help and the help of Congressman Stenholm many
members of Congress of the need of change.

We tried to concentrate funds in direct delivery. We
tried competitive bidding. We wanted timekeeping and accounting
reform so that local boards and the national boards would know
what the lawyers were up to. We did want to require local
boards to make policies about politically sensitive litigaticn
and to stay out of redistricting altogether.

We’ve done very well in Congress. A jear ago in 1989,

the reform amendment came within six votes of passing. Indeed,
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it passed when time expired. The speaker raised the gavel long
enough to change the votes. But I think there is a tremendous
pressure in Congress to have an opportunity to .address the
subject of reform rather than having it done by appropriations
committees as it has been done for 13 years.

Now, as I say, I’'ve been out for a year. I don’t know
what has happened in the 10lst Congress in the second session,
but I haven’t seen anything from long distance that leads me to
believe anything has changed very much since we left in 1989. |

Finally, I want to address just a few words to all of
the contending groups. I say to the anti-Federalists what I‘ve
said to them before. Federal legal services is here to stay,
and it should be. Federal legal services must be reformed, and
it can be. |

The anti-Federalists can find allies in the:

traditional bar. And I think they can find common ground with

staff members on local programs who want to reach some .

compromise, who want to put this matter to bed so we can get on]
!

to the work we’ve provided. The anti-Federalists should not be
I

afraid to try to find compromise as they sometimes have been.

1
i
|
{
i
1

Second, I encourage the leaders of the traditional

bar, the local level, to consider the possibility that if two!
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boards chosen by two different presidents have reached the same
conclusions about legal services reform, they might possibly be
at least partially right.

This matter should not be left solely in the hands of
the national bar leadership. Several events in the past year or
so have shown that that leadership is éometimes out of touch
with its rank and file. I know that the rank and file of the
bar do support legal services. I doubt if most of them think it
would be the end of the world to require legal services lawyers
to keep timesheets. It certainly seems like a reasonable matter
to me. It always has.

Finally, I encourage those of you who provide legal
services to the poor to give this Board the benefit of the
doubt. After 10 years, it should be readily apparent to all of
us that there’s not going to be a revolution in this country
either ffom the right or the left.

Most of us are fairly happy with that. Most of you
who provide legal services, like most lawyers, simply want to
provide quality legal services to your clients, and you want a
little appreciation for doing that. I know that whatever you
think about reform, you are not spending all of your time on law

reform.
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I imagine most of my successors know that, too. But
you also know that there are political activists still on the
payroll out there. In private moments, some of you have told me
that everyone knows who they are. They are there, and they are

causing unnecessary problems for you and your clients.

Now, I don’t think we’ll ever succeed in ridding the!

legal services program of politics, and I’m not sure we should.

Because there is not going to be any new money for the rest of t|
[
[

|

we can agree. Most of us, at least, agree that we can provide

he century, I think we should try to concentrate on the places

ordinary legal services to ordinary pecple. j

The attempt to go beyond that has brought stalemate in

|
Congress for 13 years. I think we can maximize available funds;

in our assistance to the poor by concentrating on traditional!

services. Aall I ask for is an uneasy truce. Traditional bar,f

[
the political activists and the anti-Federalists will probably

never completely agree, but I hope we can learn to live with
each other. _ i

After 10 years of war and strife, I hope we can lay
down our arms. Let’s see 1if we can get through the next 10:

years without throwing any more bombs at each other. Thank you.

(Applause)
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MR. MARTIN: Well, I certainly have been stimulated by
three outstanding speakers. We’re going to take a break now for
15 minutes. Come back at 11:15 sharp, and we’ll have our
distinguished panelists ask their questions. Thank you.

(A brief recess was taken.)

MR. MARTIN: We are now reaching the portion of our
program where our speakers have the opportunity to defend
themselves or to maybe expound further. But we have a
distinguished group of panelists who have so willingly agreed to
participate in a limited role. They only get five minutes each.

We’re going to go from the left, nearest to farthest,
this morning in that order. This afternoon, the panelists get
another opportunity. We’ll start with Ms. Vogt and go to Mr.
Cox. So with that, we will how start. Professor Cox, you have
five minutes, and I’m keeping time.

DR. COX: As I understand our role, it’s simply to ask
gquestions. It seems to me I can ask a question in five minutes.
Let me give just a short preface to my gquestion. Before I came
here, I suspected that the major issue was going to be what
economisté would call size of the pie versus distribution of the
pie. My expectation has been fulfilled.

It seems to me that Justice Johnson calls for more
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resources or a bigger pie. Professor Houseman assures us that
the way in which the pie was distributed and used in the past
was highly efficient. Some change, some experimentation in the
future may be necessary to maintain that efficiency, but he
calls for making changes under very severe constraints. Then
finally, Mr. Wallace calls for reform or change and says we all
should go hand in hand towards that reform.

In any case, I gave that preface because ﬁy question
comes in two parts. How do we increase the pie? How do we get
more resources for legal services to the poor? Secondly, once

we have any given pie, how do we use the resources we have most

‘ efficiently? In other words, what kind of reform would the

speakers advocate to maximize efficiency and the use of the
resources that legal services has? It’s quite simple: how to
get more and how do we use it.

MR. MARTIN: Why don’t we take the answers in order?
Justice Johnson, would you like to respond?

JUSTICE JOHNSON: How do we get a bigger pie? Is that
my assignment? There is a small piece of the speech, which in
trying to cut it down to 15 minutes only succeeded in cutting it
down to a half hour, that I left out which had to do with what I

have learned while I was in academia about other countries and
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what they have been doing in the legal services field.

One thing that I’ve learned is thaf essentially we are
considerably far behind a good deal of the industrial
democracies in the size of the pie that we devote on 1legal
services to the poor. Sweden, for instance, invests about four
times as much per capita on legal services to the poor than we
do in the United States; Quebec Province, Canada about five
times as much; the Netherlands about five times as much.

So I don’t think when we lock at the current pie in
the United States we are looking at some kind of either optimum
level or the highest level that an industrial democracy can
support; and indeed, going on the example of a number of other
countries, a substantially greater proportion.

In most European c¢ountries at this time, legal
services for the poor is an entitlement program not a fixed
resource; the pie is this size and how ever many you can serve
with that size of pie is all you have. It is an entitlement
program either by statute or, in Switzerland, by constitutional
interpretation of the Supreme Court of Switzerland.

The very quality before the law provision of the
constitution means that you have to have a lawyer in all civil

cases. So what I’m saying is merely because we have arrived at
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a certain level in this country as of this moment doesn’t seen
to me to mean that we can never in the future hope to do as much
as what a great many other comparable societies have done, which
is go far beyond what our current investment is.

MR. MARTIN: Mike or Alan, in two minutes, can you add
or subtract? Please, go ahead.

MR. HOUSEMAN: I think Bill is going to address some
of this this afternoon. I don’t think there’s any question that
there has to be an increased commitment from government at all
levels in order to increase the pie. I think it will be
difficult to obtain that increased commitment.

But I think there is some silver lining in some of the
dark clouds that suggest that 1it’s going te be possible
incrementally over the next four or five years to slowly develop
increased federal support and increase state and local support.

Secondly, I think there’s a real opportunity for
fundraising at the state and local level that is only now
beginning to be realized. I think that offers a tremendous
opportunity to increase the pie.

MR. MARTIN: Mike?

MR. WALLACE: Very briefly. I think the size of the

pie depends on the distribution of the pie. Legal Services
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suffered cuts in the early 1980s ‘when it was at its most
activists stage. I think it alienated a lot of people. In the
later 80s, the funds built back. I think they built back
because the new ideclogy laid low.

I think Congress is perfectly willing to come up with
some increases in funding if its not going into political
matters, if it’s going into what I think most of Congress
understands to be the function of the program. So by focusing
on distribution of funds, you have an opportunity to increase
the size of the pie.

I think the history of the last 10 years shows that.
That was what I was trying to call for at the end of my speech;
let’s focus on what we can agree on, and that will increase the
size of the pie.

MR. MARTIN: Thank you all. The next panelist to
raise a question is Catherine Jermany.

MS. JERMANY: For those of you out there who know me
know I can’t do anything in five minutes. I talk much 1longer
than Alan. He’s really learned from me. I’d like to preface my
question with the following. We have looked at, over the last 5
of the 10 years, the problems that legal services clients are

having, not with 3just the programs but within services in
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general, and we have made some attempts to do something about
that in our own little nice way.

If anyone 1is interested in talking about that or
finding out more about what that is, I have put material out
there on the back table, two pieces in particular. OCne is a
little form -- I’l1 show it to you. I’m used to doing training,
so I’m used to holding things up. It says providing legal help
for the poor. 1It’s one of our proposed solutions for enhancing
the .service delivered to legal services clients.

Secondly, there is a little bit of information back
there about the independent paralegal movement which is now

3,482 people, half of which are legal service eligible clients

lwith the exception that they are now in business operating and

providing services for clients for themselves,

My question is addressed to all of them, to anybody or
everybody. Could you please describe how you would propose to
increase client involvement and accountability so that the legal
services programs allocation of resources is consistent with the
legal needs of the community without increasing the funding?

MR. MARTIN: Do any of our speakers want to address

that or veolunteer?

JUSTICE JOHNSON: Sounds like a Houseman question to

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10

11

12

13

14

15

16

17

18

19

20

21

22

‘me.

80

MR. MARTIN: Alan, why don’t you take a shot at it
first?

MR. HOUSEMAN: Well, I think when you talk about
client involvement and client accountability, you are talking
about two interrelated sets of issues. The first is, how do we
improve priority setting to make it more client driven? The
second 1is, how do we involve clients more effectively in
governance as well as in priority setting and in other aspects
of our work.

With regard to priority setting, the paper, if it ever
arrives, which it may not, listed several thoughts that I think
make sense that could be more effectively utilized than we’re
now doing, at least in some programs. I think it’s very
important for programs to develop effective methods of
evaluating demographic trends in their service area as well as
legal trends and developments for all subgroups.

I think it’s «critical that programs constantly
interact with client groups and other community organizations
about community concerns. That means getting out in the
community, working with client groups and client organizations

and community organizations, constantly and making sure we’re
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not just sitting in our offices.
Third, I think we have to develop more effective
methods of obtaining and classifying and reviewin:q information

obtained during initial client intake. I also think some of the

‘experiments that are going on -~ for example, there’s a hotline

experiment going on in a number of cities that Wayne Moore at
the American Association of Retired Persons has been pushing and
helped funding.

That experiment is both an experiment in improved
delivery and an experiment that is an effort, at least, to have
much more immediate client interrelationships between lawyers
and clients, 1looking at that kind of information. What is
obtained from that will help. What that does is put lawyers and
paralegals in direct contact with clients immediately.

I think local and statewide legal needs assessments
can help. Finally, I think it’s very important to undertake
outreach efforts to clients that suffer access preblems, whether
they be institutionalized c¢lients, particularly in nursing
homes, the largest group of the institutionalized, whether they
be migrant farm workers, whether they be rural residents,
whether they be language or ethnic or cultural, minorities, I

think it’s critical to have an effective outreach program that
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Those kinds of approaches, I think, coupled with our
existing system of priority setting, can make a big difference.
But the key to it all, it seems to me, is to invelve clients
more effectively in the process of formally setting priorities
both at the Board level and in terms of the ocutreach and contact,
that we make with them.

In terms of client involvement, we are, as I said, at
political crossroads. This is not a simple issue, and I don’‘t:
have many real prescriptions on where and how we can improve
what we’re trying to do, other than it’s very essential that we

review where are.

More importantly, we’ve got to address the fact, and

this may'come from LSC, that there are serious barriers todayi
created by some of the regulations and some of theé
interpretations on our efforts to represent a range.of groups.
For example, we could not do, under the LSC regulation, training
of clients on substantive issues.

That’s a barrier to interaction with clients. We |
cannot represent organizations of c¢lients unless they are
primarily made up of poor people. Many client organizations,

community organizations today that are involved in work and the

Diversified Heporfing Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 626-2121




b

s

10

11

12

13

14

15

16

17

18

19

20

21

22

83
poor are not primarily made up of poor people. And there’s an
absolute barrier to our representation of them because of that.

There are also barriers to working with client groups
that have been informally or formally créated. Those can be
broken down, it seems to me, and that will remove some of the
barriers that are today standing in the way of the kind of
client interaction that I’m talking about.

MR. MARTIN: Thank you. Mike, do you have anything to
add on that? |

MR. WALLACE: Very quickly. I'm skeptical of the
ability to set priorities by committee. We worked very hard on
that regulation back in 785 and f86. I think we corrected some
problems that had existed. We did the best we could. Maybe
experience now 1is showing there is a betier way to set
priorities by committee.

But I think the one thing we all learned in eastern
Europe in 1989, which had been setting priorities by committee
for 44 years, is it doesn’t work very well. The alternative, of
course, 1is to go to a free market and to turn it into an
entitlement program, as Justice Johnson suggests.

Now that will certainly increase client involvement.

It will also increase costs. I don’t see that as a starter in
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the modern era. I guess if thé question is, what would I do to
increase client involvement, I don’t know.
MS. JERMANY: That was a gocod answer.
MR. MARTIN: I don‘t think you’re alone in that. Mr.
Smith?
MR, SMITH: Can I make a speech in my five minutes?

MR. MARTIN: It’s your five minutes. Do with it as

you wish.

MR. SMITH: I want to make a speech for the reason

that very few of you in the room will ever address the subject!

that I think 1is so important, which is the wvoluntary
contribution of the private bar to the 1ega; services movement.
I offer to you a little bit of history, of perspective, and some
very biased opinion. |

It surprises me that at meetings like this, and
historically in my experience, so little is said about pro bono
and the private bar. It surprises me for the reason that there
will never be enough money fully to meet the legal needs of the
poor.

The services of the private bar, in my opinion, must
always be available to supplement whatever system is in place

through governmental initiative. In the summer of 1979 Hilary
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Rodem and others from Legal Services Corporation were saying the
Corporation’s programs met only 15 percent of the needs of the
poor in this country.

Therefore, it seemed to me a good idea coming in as
president of the Americaﬁ Bar Association that we try to
stimulate private bar involvement. I asked my dear friend Dan
Bradley, whom I‘’ve worked with for many years in the State of
Florida, to bring together people and talk about this in Chicage
in the summer of ‘79.

They all came, Johnny Dorsey was then head of the
project directors group, and they all said, "No way we want you
to get involved in stimulating pro bonb.' It will adversely
affect our opportunity -for federal funding." We went ahead
anyway with five pilot projects, and this was the beginning of
the American Bar Association’s involvement, private bar
involvement, a program which it’s had going for a number of
years now, to which it now addresses over a half a milliion
dollars‘a year from its general revenues.

In the summer of 1980, Wisconsin, and the general
practice section of the ABA has already been mentioned, came up
and said the private bar was not getting enough of the LsC

money, that there should be significant allocations to the
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private bar.

In November, I went to the NLADA meeting in Puerto
Rico to make the speech about please work with me in the pro
bono movement. Don’t reject it out of hand. And when I
arrived, I found there was a great fear that the Reagan
administration would do away with the Legal Services
Corporation, so I made a speech instead that said the organized
bar will defend the Corpcoration if need be.

The response was one of great doubt. In December of
1980 or 1981 -~ and Bill and I have been struggling with this
one =-- the Corporation came forward with its 10 percent
initiative, which was then criticized. But now today, earlier,
we hear it was the correct move, and I quite agree.

In the spring of ‘81, the ABA, the organized bar,
thought to save the Legal Services Corporation from defunding.
Perhaps it was not Mr. Wallace’s revolution, but if it wasn’t,
it was only because we gquelled the revolution. This had a
salutary affect bedause it brought together the private bar and
the legal service lawyers for the first time.

Before +that time, one said the other was not
competent. And the other said that you all were a bunch of

social engineers. Since the development of the 10 percent

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




<,

s

[

10
11
12
13
14
15
16
17
18
19
20
21

22

87
initiative and the ABA’s private bar involvement, the pro boneo
programs in this country, the volunteer programs, at the local
level have moved from less than 50 to over 650.

Today, about 130,000 lawyers practicing privately in
this country are engaged in organized pro bono. That’s 18
peréent of all the lawyer’s licensed in this country, not|
enough. It’s 30 percent of the private practitioners in this
country. I’d say it’s quite admirable. i
Mr. Wallace in his remarks said the traditional bar

was not receptive to the overtures for Legal Service Corporation

in the 80s. Perhaps that was .sc when you were chair in 1988.

It was not so in the period of ‘8l and thereafter for a number
|

of years when I chaired the consortium on legal service in the|
|

public in the ABA.

Indeed, we invited the then chairs of the Board and:

the president of the Legal Services Corporation to come to our

meetings. They did. We offered cooperation. They audited what[
|
|
to Washington and acted entirely differently from that which hadl

we were saying. They expressed accord and then they came back

been said at the local level.

Somewhere 1in there, the Corporation Board tried to

advance the private bar percentage up to 17 percent. And we
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it. And somewhere in there Mr. Durant made a speech before the

ABA'’s Board of Govermnors saying we ought to deregulate the legal

Neverpheless, I have little patience with extremes in
this. I have had little patience for the 25 years or so I've
been involved in it. I worked in the International Bar
Association for the last 7 years, have been exposed to legal aid
systems throughout the world.

I stand here and say to you, knowing a fair amount

about them throughout the world, that the program that we have

in this‘country, the staff model, supplemented by the pro bono
efforts of the private bar is by far the best system throughout%
the world.

Don’t worship the foreign systems, They are
collapsing. In the U.R. where they have vouchers past part
payments, Jjudicare, if you wish, they are not doing the job.
There is no pro bono support in the U.K. of delivery of legal
services for the poor because the system discourages it.

Thus, I say to you, we must support the staff model

which we have in this country, but we must not ignore the

contribution whic¢h the private bar makes to the successful
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delivery of legal services to the poor in this country. I ask
you to keep in mind, I don’t think we would be celebrating the
25th anniversary of the Legal Services Corporation today but for
the organized bar. |

Dan Bradley, if he were here, would say, "Amen."
Remember that we developed IOLTA, and remember that we’re
essential to the proper and full delivery of legal services to
the poor in this country. Thank you.

(Applause)

MR. MARTIN: If my memory serves me correctly, IOLTA
was started in Florida, is that correct, under your direction,
Mr. Smith?

MR. SMITH: I appointed the first committee to study

it in 1970. It took us from that time until Art England came

along to get it to the Florida legislature and get rid of some

problems.

MR. MARTIN: fThank you very much. Our next panelist
is Mr. Kent Spuhler.

MR. SPUHLER: Thank you. With a good deal of
trepidation, I follow Reed Smith who is, in my state, the tower
of dealing with this whole area of delivery of legal services to

the poor. 1It’s also with some trepidation that I’m here in some
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role as speaking from the trenches in Florida as the director of
a program and as a laborer in the trenches since 1972.

I do want to give a short reaction to the
presentations, but I do have a question that I hope will get a
response from all three of the presenters. I was impressed and
reminded by Justice Johnson, going back to the basic ideology of
delivery of 1legal services to the poor, in terms of the
traditional role of the lawyer.

The selection of that ideology included delivery of
legal services to the poor which was the full range of service
available to the poor, the gquality and ability to take those
ranges of service to wherever the needs of that poor and the
poor community needed, and,'you know, the willingness to balance
and take on the responsibility of challenging systems that were
adversely affecting the poor.

I must say in my tenure, I have seen that ideology
while maintaining vitality having ownership claimed by various
factors who have, I think, led to our dispute. . I have seen
legal services attorneys claim it was their ideology and solely
their ideology and forgetting the routes of it that did not come
from us.

I have seen clients and client groups claim that that
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was their ideology and right, and that’s caused disputes. 1In
some context, particularly my program, I have actually even seen
the private bar ¢laim it was their ideology and, in fact, move
out some staff attorneys that they did not think were fulfilling
that role as described.

I think in the context of that, Alan has correctly
kind of described that within that shared ideology, there is
wide range of disputes and how to deal with the problem that is,
at its core, an overwhelming need for legal assistance and
inadequate resources.

If you maintain the view of that ideclogy, then you
come into a range of issues and questions that none of us have
found the answer. How do you strike a balance among all the
responsibilities that that ideology gives you in the context of
tremendous need and inadequate service?

Particularly on the civil side, I can tell you in my
local area, when I first joined legal services in 1972, the
public defenders coffice and the legal services program in my
area had about the same number of lawyers, and we paid about the
same salaries. '

We’re now in a situation in the same Jjurisdiction

serving "the same population." Our salaries are a good $10,000
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behind the salaries, and they have 53 lawyers, and I have 18. I
clearly selected civil legai services over criminal and a big
mistake. But I think it demonstrates that whatever the factors
over these years, in reality, our resources have become less to
meet the challenge.

Unfortunately, I hear in Mr. Wallace’s presentation a
view that there was not a shared ideology, a concept that within
the ranks of the legal services programs thexe was almost a
conspiracy or commonality of some group to use the legal
services programs to meet their own ends and not the ends of
clients.

I must confess that from the field, it has been our
view that the Corporation in the last several years has not
shared the general ideology with us; that, in fact, they had a
different core agenda and ideclogy. And from my point of view,
that’s probably at the core of a lot of our problems.

I can tell you within the community, we are used to
disagreeing. The concept of a unified position in conspiracy to
us is, frankly, fairly laughable. And if you came to any of our
project directors meetings, you woﬁld understand that. Within
that ideology, there is probably as wide a range of response to

the problem as you can get.
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But I think we all have been able to hold together in
our traditional long links with the private bar have been out of
that basic ideology. After that kind of  long-winded
presentation, my question to the panel is, how do you see the
current status of the sharing of the ideology among all the
parties involved?

Do you really think that there is a possibility of us
achieving some broad concurrence onh the ideoclogy? In my
perspective, if we could achieve that, the disputes with regard
to how to carry that our will be much easier for all of us.

MR. JOHNSON: I guess I have a fundamental problem. I
think when someone says that what we should be doing is focusing
our resources on the delivery of routine legal services to poor
people, I don’t know what they mean by that. Does that mean
that if somebody, a client, comes to you with a problem that can
only be resolved by taking an appeal or can only be resolved by
some new legislation, that you should say, sorry, we don’t do
that. We only do routine legal services.

So like the actual case I gave you in my speech of the
woman who came to our office who had been denied welfare and was
told by the Legal Aid Society, along with everybody else that

came in with that same problem, sorry, the law is against you.
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We’re not going to do anything to try to change the law.

Is that what is meant by the delivery of routine legal
services? If so, it is to say that we are not to do what is
ethically required of a lawyer, that is to use his best
resources, his best abilities to try to deal with the problem
with his clients. It means turning away clients who come in
with problems.

If it means something else, then I say fine. If it
means what Reginald Heber Smith said was what lawyers should do
in terms of legislative advocacy and in terms of taking cases,
if necéssary, to challenge existing laws, then he’s not talking
about anything differently than what --

So I think there’s some semantics problems in some of
the disputes that go on. 1Is what’s being said is that we should
go back to the weak performance that was typical of legal aid
societies as lawyers? 1If so, I say a plague on your house. O©On
the other hand, if it’s saying that you should do what other
lawyers do for people, then I say fine.

So I have a hard time dealing with what is phraéed as
the alternative to what I think 1is required by the 1legal
profession and is certainly required by the ideology of the

legélﬂaid movement and of the legal profession.
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MR. MARTIN: Alan, real quick.

MR. HOUSEMAN: Well, the only comment I would make is
I think all of us in this room want to find common ground, but
it’s very hard to find common ground when the facts of what we
do are ignored and when people have their own particular views
of what we should do and try to impose them from Washington.

I think that unless and until we can deal with the
reality of what goes on and unless and until this effort to
impose particular ideological views of Washington stops, we’re
not going to get anywhere.

MR. MARTIN: Mike?

MR. WALLACE: Some of the people in Washingﬁon who are
imposing ideological views are Congress. I mean, there is a
distinction here. There is a very great differehce in
philosophy between the ideology that Justice Johnson and Alan
Houseman have described and what I believe and what I think a
lot of other people believe too.

People who share an ideology can have disputes. I

don’t doubt that there are plenty of disputes at project

director meetings. But I think there is a large sense of

concurrence that you ought to be able to do anything that

anybody who can pay for it could do.
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The problem is that most people who hire lawyers don’t
choose to pay for the sort of things that legal services lawyers
want to be able to do for their clients. ©Nobody has ever hired
me to bring a test case. Nobedy has ever hired me to lobby the
legislature. Nobody has ever hired me to try to change the law.

" At Covington and Burling, that happens. There are
people spending lots of tax deductible dollars who consider the
legal system to be an instrument to their ends. I think the new
ideology wants to follow that model, to use the legal system as
an instrument to ends.

Most people regard the legal system as . a curse. Once
they get into it, they want to get out of it as soon as they
possibly can. They come to me and ask me what their chances are
and what can be done for them, and I tell them the various
options. And I tell them what they will cost.

And usually they tell me to do the simplest thing I
possibly can, the cheapest way I possibly can, and if we lose,
we lose. But we’re not trying to change the world around for
somebody else’s benefit. We can’t do that. That is the way

legal services worked in the real market for real people

spending their own money for what most lawyers are hired to do.

The problem with legal services is we haven’t found a
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way to simulate that market because the real clients are not
investing their own money in these choices. They are put in a
position if they’re lucky enough to get there more like the
clients at Covington and Burling who are playing games with
other people’s tax deductible money.

I think what Congress wanted to do and what I want to
do is find some way to simulate the market forces that most
middle class people have to deal with. Usually you’re geing to
wind up taking a fairly simple approach to get out of a problem

the fastest way you can.

I don’t know how to do that. I came here five years
and never did figure out how to do ‘!:h.at.a But that’s what I
think we ought to be trying to do.

MR. JOHNSON: I just wanted to add one brief comment.

MR. MARTIN: Very brief.

JUSTICE JOHNSON: I just wanted to say that I sat on
appellate court. And if his description of what happens in the
legal world was true, I wouldn’t have anything to do. 1In point
of fact, my little staff and myself will this year file 125
opinions. That’s because of a lot of very, very ordinary people

file appeals.
MR. MARTIN: Thank you. Our final panelist is Leona
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Vogt. Thank you for being so patient over there.

MS. VOGT: No problen. I would like to address my
gquestion to Alan Houseman and specifibally follow up on a
comment he made on evaluating programs and lawyers. What Alan
said was that neither programs nc LSC have developeq an
effective evaluation system to review the quality of
representation provided by attorneys and paralegals to measure
overall program performance and whether the program is achieving
concrete results of the poor.

Before I ask Alan my question, I would like to share
with you my background. I come out ©of a program evaluation
backgrouﬁd. I worked at the Urban Institute here in Washington
for 15 years evaluating federal programs and designing
experiments iﬁ evaluation systems to measure performance of
social services programs.

My first experience with legal services was in 1970
when I worked with a team of attorneys and clients and a team of
analysts from the Urban Institute to design the monitoring

system for the legal services program. In the mid-70s, I

through the Legal Services Corporation Act.

As a part of that study, we had to face the tough
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question of what criteria could be used to measure performance
and then how to measure that performance. We developed two
different types of care review systems, one to measure quality
of legal work, one to measure impact of the program on the
community. '

We used attorneys of very different political
persuasions in the design of the system and attorneys from
outside the programs to go in and loock at the quality of legal
work and the results of the program. Since my departure from
the legal services world, I know that the ABA develops standards
for legal services programs, I guess the mid 1980s.

My guestion to Alan is two-fold. O©One, Alan, do you
think that performance standards exist that could be used as the
basis of evaluating legal services programs and attorneys?
Secondly, how would you assess quality of legal work and quality
of legal services programs? Do you see peer review as a part of
that process?

MR. HOUSEMAN: I don’t think the civil standards of
the American Bar Association are performance standards. They
are goals. They are aspirational standards. They provide an
overall framework by which to look at legal services work. But

I think neither the reporter, John Tull of the SCLADE Committee,
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or anyone else who is familiar with the standards would claim
that they are performance standards.

I think one of the major steps that we need to take in
the community =- and some local programs, for example, in North
Caroclina, have already started down this road -- is to develop a
set of performance operational standards against which program
activities, program quality, program impact can be measured.

I think it’s doable. It’s not an easy task. I think
until we have performance standards, it will be very difficult
to evaluate the claims of critics that we are not effective and
efficient. And it will also be very difficult to truly
determine whether a program is performing to the capabilities
that it can and should.

So I think the answer is I don'ﬁ think we have them
now. I think we need them. I think there’s some work going on
to try to develop those. But we have to work much harder and
come up with a set of performance standards if we’re going to
truly be involved in reviewing quality.

Secondly, in terms of gquality of the 1legal work,
uﬁfortunately we have not had monitoring and evaluation on
quality of the legal work in the last eight or nine vyears.

Maybe we never had much of it before. At least there was an
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articulated purpose and attempt to evaluate programs on quality.

I think the delivery system study did develop some
very good ideas about how to evaluate quality. I think peér
review is a .critical component of any effort to evaluate
quality. I think that we ought to develop, test, experiment
with, and design some peer review systems and use them and see
what the results are and refine them as part of monitoring and
evaluation.

So I think there are two. Besides developing a set of
performance standards, I think we should begin the work of
taking the work that you did, Leona, and others and expanding=
thatrand experimenting with it. Thank ybu.

MR. MARTIN: Justice Johnson?

JUSTICE JOHNSON: No, I have nothing.

MR. MARTIN: Mike?

MR. WALLACE: No.

MR. MARTIN: Now to the important things, 1lunch.
Thank you all for your patience, We are going to break for
Junch and come back at 1:30 sharp. Lunch is in the Dolly

Madiscn Room. Thank you all for your patience. It’s on this

floor next door.

{(Whereupon, at 12:05 p.m., a luncheon recess was
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taken,)

k %k % %k *x
LUNCHEON SPEAKER
(1:05 p.m.)

MR. MARTIN: If I could have your attention, please,
we’ll start the luncheon program. ' Before I introduce the man
wvho is going to introduce the 1luncheon speaker, I want to;
recognize a couple of our distinguished guests. Mark Payaletta,
Assistant White House Council, has joined us. He’s sitting over
here with the former Board of Directors.

Over to my right is the Honorable John Bayly, a judge

in the Superior Court of the District of Columbia. And also to

my right is the Honorable John Dunne, assistant attorney general

. . i
Now to introduce our luncheon speaker is a man who has:
|

the distinction, Howard Dana, of being on the first Board of
Directors of the Legal Services Corporation appeinted by the
Reagan administration, and also of being on the first Board of
Directors appointed by the Bush administration. Howard, thank
you.

MR. DANA: Thank you, David. I could include you all

by saying welcome. You’re all either executive directors,
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past, present and hopefully future. Welcone.
It’s a great honor to introduce our speaker today.

Roger Cramton is the Robert §. Stevens Professor of Law and the

former dean of the law school. That’s what Cornellians call it.
He was born when this country went into its great depression.
His youth is lost in antiguity.

In 1950, he éraduated from Harvard College. In 1955,
he got a J. D. degree from the University of Chicago. He spent|
the next two years clerking for two distinguished jurists, one
of whom was on the Sup;eme Court, Justice Burton. He then spent
most of the 33 years thereafter teaching many of the people in
this room, I would gather, in one way or another how, to be good
lawyers. '

He wrote the definitive work on conflicts of law. In
addition to conflicts, he’s taught tortes, professional ethics
and a letter of responsibility. He has taught at Michigan.
He’s taught at Chicago. He’s spent the last 17 or 18 years at
my alma mater.

In addition to all of that, the presidents of the
United States have called on him four times. Between 1970 and

1972, he was chairman of the Administrative Conference of the
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United sStates. From ’72 to ‘74, he was an assistant attorney
general in charge of the 0Office of Legal Council.

In 1975, President Ford appdinted him to the first
board of the Legal Services Corporation and also, by statute,
appointed him its first chairman. I hope that he talks about
those years, in particular the summer of 1975.

Reger is a member of the American Bar Association,
American Law In.stitute-. He has taught .at various places
including Berkeley and Oxford and all over the world. He has
been the president of the Law School Association of this country
and the editor of its publications. He is a member of Phi Beta|
Kappa, Order of the Coif, Aba Daba Daba. And within recent|
memory, he has been seen on a small island off the coast of
Maine.

Roger Cramton.

VOICE FROM THE PAST: A REMINISCENCE OF THE LSC MOVEMENT

MR. CRAMTON: Well, that was all very good, Howard,
except you made it painfully clear that I’ve had difficulty
holding Jjobs. Now there’s a well-known story that may say
something both to a former Board member, such as myself, and the
nen-Board members that are with us today.

It’s the story about the man who is charged with being
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drunk and disorderly and also with arson, setting fire to a bed.
And when he appeared before the judge, he said, "Your Honor, I
admit I was drunk and disorderly. = I really laid one on. But I
didn’t set fire to that bed. It was on fire when I laid down in
it.n

Well, legal services may have something of that
guality. One fine spring day in 1975, when I was attending a
meeting here in Washington, I was walking across Lafayette
Square, and I ran into an acquaintance from my years in the
Nixon administration who was then working on personnel matters|
in the Ford White House.

We had some friendly chat, and then he said, "“Well,
I‘ve got something I really want to get your advice and help
cn." He said, "We have this terrible problem about the Legal
Services Corporation Board of Directors." The statute, the last
bill, substantial piece of legislation signed by Nixon before
his resignation, is almost a year old at that point.

The deferred efforts to appoint a new Board had run
into tremendous political difficulties on the Hill and in the
press. And they started all over again with trying to get the
Corporation started with a Board ;:af Directors that wouldn’t be a

political embarrassment for the administration.
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Well, I was asked for suggestions. We had a long
conversation. I recommended a number of peocple whom I thought
would meet the c¢riteria that he mentioned; that they be
acceptable to the liberal senators, that they not be actively
opposed or too strongly opposed by members of the Legal Services
Community, that they be acceptable to the organized bar, and
that they also be acceptable to conservative Republicans
supporting the administration.

Several weeks after that conversation, my friend
called me and said he had some good news for me. Several of the
people I had suggested were going to be named to the new Board.
But he said the one that I had strongly pushed as the initial
chairman had refused to accept that assignment and had, in turn,
suggested that I be- included in the Board and be named chairman.
President Ford had acceded to that suggestion, and ﬁould I
serve?

Well, that began, that surprise invitation, my
involvement in legal services. It took a great deal of time
during the next four vyears. Now why was I chosen? Well,
clearly one criterion, I’m sure applicable to most subsegquent
Board members, was my lack of prior participation and knowledge

about the legal services movement.
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As a Republican who had served in the Nixon
administration, I was known by Ford and members of his staff.
Yet, I was well regarded on Capitel Hill, strangely enough,
because of the circumstances of my departure from government. I
had been fired by President Nixon for my unwillingness to argue
that the president had totally unlimited inherent powers to
impound appropriated funds.

That had rehabilitated my credentials, both among
liberals and alsc for a return to academic life. I was totally
untated by any involvement in OEO law reform activities and, at
the same time, since I hadn’t written about legal services, I
certainly had not expressed any public criticisms of it.

In c¢onclusion, my noninvolvement, dare I say
ignorance, was viewed as a tremendous advantage. And it was
hoped that I would approach this reincarnation of legal services
under the new corporate forum with an open mind. Shortly
thereafter, Senate hearings were held on the group of nominees.

The legal services community was deeply suspicious of
this new group of largely Republican conservatives,
nonparticipants in legal services, who were being nominated by
Ford. Two of them had publicly expressed criticism of public

funded legal services, they attacked very strongly.
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And those two were not appointed, former
Representative Edith Green and a California farm bureau lawyer.
I 'gather the Farm Bureau still has the same friendliness for
legal services that it had back in 1975. One nominee, a former
state governor, disappeared into thin air.

We were waiting for the nomihation hearings to begin,
in which we were all going to be gathered at a table and
responding individually to questions from the senators, when,
before that happened, he was told by one senate aid that he
would be questioned at the nomination about charges of an
alleged motorcycle rumble some years before, a high speed ride
to an Indian reservation with an Indian girl on his lap while
firing a rifle into the air. Upon hearing that news, thei
nominee departed for National Airport and home and was never
heard from again.

The initial meeting of the Board was held in May,
1975, Now in those days, unlike today, legal services was a
highly visible political issue. Hundreds of people showed up
for our Board meetings. And I have to say they were not as
conservatively and drably dressed as this business-suited
aggregation.

We had people in saris, Indian costumes, everything.
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It was a very, very live group. And because the meetings were
thought to present so much potential for riot, the Corporation
had to employ armed guards and security forces at each meeting
of the Board. Hundreds of people showed up in large meeting
rooms.

The Board was then in an unusual position at our first
meeting. It had emerged from its chrysalis with its own
appointment and the holding of the initial meeting, but it had
no employees and no physical facilities. It didn’t even have a
typewriter or a copy machine.

The OE0 office of legal services, which would continue
to administer the program day by day during a transition period,
had been in disarréy for some time, you know, the Howard
Phillips days and the like. In fighting between its employees
and the Nixon administratidn, had led to a collective bargaining
agreement, including all the lawyers and professionals, which
required union approval of all promotions or changes in job
assignment.

The Corporation’s Board was in agreement that the new
organization should not begin its life thus encumbered. So ocne
of our initial decisions was that and also to hire a labor

lawyer to represent us in what turned out to be a protracted
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fight with all the OEO existing legal staff I think, with the
except of Ralph Corbett, who is not here today, but who was
immensely helpful.

Well, in the meantime, we had no staff. The major
business at the first Board meeting was the equivalent of an
appropriation request for +the Corporation. The OEQO legal
services had been frozen at $71 million for five years. The

programs out there were suffering.

Well, we took out our hat and pulled out the rabbit,

request. That night I and a small band of volunteers from local
legal services programs around the country spent the entire
night in borrowed offices in Washington, D.C., first writing,
then typing, and then photocopying the 75 copies of this first
appropriation request which I then presented to the House
Apprbpriations Committee the following day.

It was greeted very favorably. The process was
repeated and sent the following week. And we got our $91
million appropriation, a $20 million increase. Well, that began
a four-'-year period of tremendous expansion of the program.
During the four years that I was on the Board it went from the

$71 million to the $321 million, which was its height.
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The program grew to more than 6,000 lawyers
nationwide. I have to tell you, ever since I left the Board,
things have been going downhill. The major initial problems
facing the Corporation were: first, finding a staff, beginning
with a selection of president; second, the vexing, political and
practice issues presented by the somewhat delphic language of
the act relating to the so-called backup centers; and third, the
establishment of practical goals that would influence the
character of the program and inspire its national development.

The first problem was happily resolved six months:
later by the appointment of Tom Erlich, then dean of the
Stanford Law School, as the Corporation’s initial president. I
regret that Tom is not here today. He brought great
intelligence, tremendous energy, deep compassion, and very good
practical judgment to the formative years of the Corporation.
Now, all the successors, I believe, have brought to that office
the same degree of ability, integrity and distinction.

The second problem, the legality and functioning of
support centers, was solved by the Board with the assistance of
two brilliant and public spirited lawyers to whom the legal

services movement is deeply indebted. Unfortunately, they are

not here today either.
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As I’ve said, we had no staff during the first 12
months until Tom Erlich showed up. The Board prevailed upon Lou
Oberdorfer, now our federal judge, to take a leave from his
Washington law firm to work full time as head of the transition
staff. Lou sought and obtained the assistance of David Tatle, a
lawyer in another Washington firm, then and now.

Oberdorfer and Tatle approcached a highly controversial
backup center issue as good lawyers approach every problen.
First, they investigated the facts. They really looked at what
these backup centers were doing. What services were they
performing; how did they operate; saw the detailed reports,
factuai reports on each one; and they researched the law and its

legislative history.

What did the law say? What guidance did we have?)

Their masterful reports revealed that most of the activities c:.wfii

the support centers grew out of the representation of individual!

eligible clients. The essential activities of the centers ini
support of cases being handled by local programs, could be!
I

!

retasked or reconstituted in a way consistent with the letter.

and spirit of the act.

With their mission as defined, the support centers

continued to be a central pai:t_ of the national program and of
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controversy concerning it. I think Earl Johnson’s explanation

The third issue, problem, raises issues that are still
with us today; the nature and objectives of the national legal
services program. The first Board, usually unanimous on these

issues, developed a rationale for the program, access to

goal, two legal services lawyers for every 10,000 eligible pooré
people. _

I kept asking Tom Erlich, why isn’t it 1 to 5,0007
Why do you have to say 2 to 10,0007 But anyway, we required the
citizenry to do the long division. This approach provided the!
program with a politically neutral posture, the strong support
of the legal profession, and a practical goal for its growth
into a substantial national program.

These actions also continued with less unanimity on
the part of the Board, the exclusive reliance on a form of
delivery developed during the OEO years, the staff attorney
system. The visionaries and activists who started the legal
services movement in the turbulent 1960s had three missions in!

mind.

First, there was the individual client surface mission
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of traditional 1legal aid, helping poor pecple to deal with
problems that stood in the way of their helping themselves,
whether it’s legal aspect related to consumer data or housing or
education or family problem.

Now radical lawyers in the movement ridiculed this
activity as band-aid assistance that didn’t get at fundamental
problems. Wiser heads in the movement viewed it as an essential
way to stay in contact with clients who were poor and to learn
about problems on which legal action might have broader
implications. Then there were others who, like St. Theresa,
really cared about people and believed that nothing was more
important than helping individuals reshape their own lives.

The movement’s second mission, of course, was law
reform and institutional change. Mecdifying lawyer institutional
behavior s¢ that large groups of poor people got a better shake
in the distribution of public benefits or in the handling of
repetitive transactions involving private interests such as
landlords or finance companies or the like.

The third mission was that of organizing poor people
into groups that «could engage in activities, boycotts,
demonstrations, political activity and the like. Highly visible

group action puts pressure on opposing interests. It publicizes
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grievances and it provides political muscle for more fundamental
changes and social arrangements.

I don’t think that can be disputed. The civil rights
movement, it also provided the object lesson that entrenched
interest in our society will not give up their power or
privileges unless confronted by persistent, aggressive group
action.

I don’t have to tell this group that political
opposition, the publicly funded legal services, is directly
related to these missions. Individual client service, at least
in the abstract, receives almost uniﬁersal acceptance. Law
reform, especially if it grows out of individual client service,

has substantial support.

But as it gets or moves into larger scale)

institutional reform in which clients become nominal plaintiffs
selected and controlled by staff lawyers, it is viewed with a
considerable hostility and a suspicion, not only by those on- the
right, but many in the center.

Political organization and direct action are viewed

with the utmost hostility and opposition. Now the Board, during!

its injitial years, crafted a program that was designed to

increase political support for the program, provide a steady
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infusion of additional funds, and result, it was hoped, in a
stable national program of civil legal assistance for the poor.

Now in doing this, we were not acting ih a vacuum.
The legislation, both in its general statement of objectives and
in the specifics of its provisions and limitations, seems to me
to mandate this approach. The actual call starts with the high
principal of equal access to Jjustice, emphasiies the
professional character of the service, high quality legal
assistance, and requires independence from political use or from
political pressure.

During my tenure on the Board, as I’ve already stated,
the approach was highly successful. Later on, some said because
of its very success in growth, it encountered opposition. But
the banner under which these successes were accomplished, was on
that was politically neutral, equal access to Jjustice, high
quality lawyering, efficiency in delivering legal services.

The gfeat bulk of resources, I believe, in those early
years were devoted to individual client service. But modest and
increasing amounts of time and energy were committed to reform
litigation iargely in the form of test cases that raised
questions of law, taking an appeal, the kind of thing that Earl

Johnson was talking about.

Diversified Reparting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
l14
15
lé
17
18
18
20
21

22

117

Now the Board’s approach was criticized by many
knowledgeable and important figures. Gary Bellow, for example,
argued, and his views were heard by people out there in the
legal services movement, that the Corporation’s strategy of
staking its funding case on maximizing the number of clients
under the access slogan was an unsatisfactory one.

It made 1legal services less controversial ﬁut
resulted, he believed, in approaches and funding that produced
minimal services and inadequate results, poorly trained and
inexperienced lawyers, he said, were thrown into frustrating and
tension~laden situations that resulted in minimal service.

He also argued that very little energy was directed
under the Corporation plan to establishing meaningful priorities
and developing a reform strategy consistent with those
priorities. "Programs," he said, "a_.re being asked to make
essentially political decisions within the framework of a
political ideology."

In Bellows’ view, the <Corporation’s effort to
establish the 1legitimacy o©of the program and secure its
congressional and professional moorings came at a heavy cost in
terms of both the gquality of services rendered and the programs

potential for significant social change.

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




i0

11

12

13

14

15

16

17

18

19

20

21

22

118

Bellow argued for reversal of the Corporation’s
priorities so that a political organization of the poor would
come first followed by aggressive pursuit of strategic
priorities in a way that would apply maximum pressure in favor
of institution and legal changes that affect large numbers of
poor people. :

I have no problem with the wvision that Bellow
expressed. I do have problems in thaﬁ it is not found in the
legislation that the Legal Services Corporation Board was asked
to pursue and implement. If Congress wants to appropriate
taxpayers’ monies for the purposes Bellow had in mind, fine, but
he had not done so, and I believe the situation remains today.
It has still not ‘done so.

| The critical fact is that organizing otherwise
unrepresented groups of poor people for political action or to
support the larger institutional kind of reform in thch lawyers
are their own clients or that are nominally amorphous groups of
poor people where the lawyers are constructing the .issues,
creating a claim, making decisions about how far to pursue it
and whether and when to settle, and so on, as is true in a lot

of representative litigations such as shareholders derivative

actions. -
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I think the Act either prohibits such activity
expressly or inclines against it. And I’ve already cited the
relevant language of the statute, except I haven’t gone into all
the specific restrictions and the procedural restraints on class
actions, which it seems to me carry important implications.

Now Earl Johnson’s emphasis on the performance aspects
of good lawyering is supported by the Act. That’s the good
lawyering part of the total message. The ideological message of
Bellow and others 1is specifically rejected. High quality
lawyering, as Johnson argues, includes full service lawyering;
that is what a private lawyer would do for a similarly situated
private client.

But that requires coﬁsideration of a number of serious
queétions which the speakers this morning have not addressed.
One is, who is the client? They have addressed this enormous
difficulty of client priorities and getting any effective client
participation in the pregram, which means it is a lawyer’s
program controlled by lawyers and sometimes one and so on with
the lawyer’s interest in mind.

I was talking the other day to judges and lawyers
dealing with the problem of shareholders derivative suits, class

actions, in which everyone in the room conceded that any nation
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that clients, individual shareholders, had any effective
participation of those suits or what’s done on them is living in
a fictitious world.

There are lawyers creations, lawyers actions. The
lawyer, plaintiff, shareholder’s lawyer is serving as his or her
own client. The only restraint on that is the judge has to
approve the settlement.

Second problem, proporticnality. I think that was
implicit in some of the things that Mike Wallace was saying.
Lawyers who represent private people are always restrained by a
principal of proportionality. <Claims are only worth so much.
So you’re only willing to put in one~third or one-half, some
proportion of the value of the amount at étake.

Publicly-funded lawyers have no such restraint.
Occasionally, at least, many have operated not in accordance
with the principle of proportionality.

Finally,. the efficiency, low-cost handling of routine
matters doesn’t always require seven years of legal education.
The movement has, I think, innovated in the use of paralegals,
but it can de a lot with more. Now maybe in this point, it’s
going to start really running up against the interest of the

organized bar, because on this issue =--
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Durant was crazy on most things, but on this issue he
was right, wasn’t he, in that you don’t need seven years of
higher education and admission to the bar to perform a lot of
routine services that ordinary Americans need and need at low
cost, because that’s the only way that they’re going to be
available.

Law students today entering into the profession
require a human capital investment of a guarter million dollars
or so if we take the foregone income. Have to have a return on
that in order to -- for any service that’s offered. But the
professional restraints on unauthorized practice, I think, are
inconsistent with the broad availability and delivery of low-
cost service which lawyers will participate but they won’t
exclusively monopolize to poor pecple.

Well, I’ve said enough, so I’ll stop there with a
couple final comments. I think the history of the past 10 years|
demonstrates the soundness of the Corporation’s initial
commitment to access quality and efficiency, politically neutral
terms that command widespread support.

I would urge the Board, if there is a Board, to hue to
them as their late star. You’ll have lots of difficult problems

even if you take those as the starting point. Now, anything|.
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else, the ideological approach, the Bellow approach, if Congress
would‘ ever appropriate money for it, which I am very dubious,
inevitably results in political retaliation.

Political retaliation is going to cripple a program
and make it permanently unstable. So I think the interest of

the people in the legal services community really ought to be,

aleng the lines marked out by the first Board, and that the
Corporation should return to them, try to build some trust?‘
between the Corporation and the people in the field, and get <:nni
with the job that’s very much needed of giving poor Americans a;

decent, readily available, expanded provision of legal services.

Thank you.

(Applause)
MR. MARTIN: We are running late. It’s now 25 minutes,
to 2:00. Let’s convene back in the conference room at 10;
minutes to 2:00, and we’ll get started promptly. Thank you all.

(A brief recess was taken.)
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AFTERNOON SESSION
(1:53 p.m.)

MR. MARTIN: We’d like to get started. . One of our
speakers has to leave early and will not be able to stay with us
the entire time. So, if you could in the back, come on in, have
a seat, and let’s get started.

This afternoon, as your program indicates, is a
perspective look at the legal services program. We have the
same panel of distinguished panelists. I see one of them has
put a c¢coat on. I don’t know whether that is from the
temperature up here or what’s happening up front. But I assume
it’s the temperature.

This afternoon we have four distinguished speakers.
Again, we’ll follow the same format. They will each speak
approximately 15 minutes, give or take a few. I’ve already told,
them to take liberty with that. Then each of our panelists will
have another five minutes with which to stir up the process.

our first speaker is Bill McCalpin who has been a
supporter of legal services throughout his entire professiocnal
career. He was a member of the National Advisory Committee of
the Office of Legal Services under the OEOQ. He has sérved

locally as the director of the Missouri Legal Aid Society and
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the Legal Aid Society of the City and County of St. Louis.

In 1978, he became a member of t he Board of Directors
of the Legal Services Corporation and served as chairman from
1980 to 1981. He is active in the organized bar supporting
legal services. He is currently president of the National ILegal
Aid and Defeﬁder Association.

He has been chairman of the American Bar Association’s
Standing Committee on Legal Aid and Indigent Defendants. He is
a member of the ABA’s consortium on legal services and the
public. He currently practices law in St. lLouis as a partner
with the law firm of Lewis and Rice. Would you please make
welcome Bill McCalpin?

MATCHING SUPPLY AND DEMAND IN LEGAL SERVICES

MR. McCALPIN: Thank you very much, Mr. Martin, for
that generocus introduction. It is a pleasure to be here today
before this distinguished group. I thought this morning when
George Wittgraf made the comment to the effect we do not know
exist as a Board that I could ‘reflect on that and demonstrate
that unit and rapproachment is possible, because no longer would
I take issue with Howard Dana about whether there ever was a

recess-appointed Board or not.

We hdave composed all our litigation and arguments and
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differences in the past and have come together in the interest
of moving forward constructively with a legal services program

in the United States.
Let me begin by making it clear that although I am

privileged to serve as the president of the National Legal aid

and Defender Association, I do not appear here today in that

capacity. Similarly, while I have in the past held positions of
responsibility in the American Bar Association and continue to
serve there in some such capacities, neither do I speak here for
that association.

I suspect that some of my friends in NLADA aﬁd the
American Bar Association will not agree with some of the things
that I say this afternocon. I prefer to think that I come here
in somewhat the same capacity as Mike .Wallace and Roger Cramton
with both of whom I share the hcnor of having been a past
chairman of the Board of the Legal Services Corporation. O0f
course, obviously, neither do I speak for it.

I prefer to believe that I should be understood as
speaking my own thoughts based upon 26 years of association with
the legal services program in one capacity or another. In fact,
it was a matter of considerable interest to me this morning to

hear Earl Johnson say that his association began on December 7,
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1964, and to reflect that my own association began about three
weeks before that with the HEW conference on legal services, the
week following the 1964 presidential election.

When I was approached about participating in this
program, I was told that the morning would be given over to a
retrospective and that the afternoon program was designed to
look ahead. Specifically, it was suggested that I delve into
the future challenges of expanding the delivery of 1legal
services to the indigent citizens of this country.

I believe that I can best do that in terms of
evaluating the demand for legal services and the supply of
resources available to meet that demand. The morning speakers
dealing with past history had the advantage of being able to
base their remarks on facts as they had encountered and
experienced themn.

Since I will be dealing with the future, my comments,
I beiieve, will perhaps be somewhat more subjective. It is my
view that in the foreseeable future, the problems confronting
the poor are not 1likely to diminish either in number or
severity. I believe this is particularly true as we stand at
the threshold of what most economists in this country regard as

a recession.
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As we know from the recent and long returned past,
recessionary times impose a disproportionate burden on the poor.
Hard times mean unemployméntn Unemployment means loss of jobs.
Loss of Jjobs eliminates family income. As a result, we may
expect greater incidence of recourse to public benefit prograns
such as food stamps, AFDC, unemployment compensation and the
like.

We may expect deterioration in health, problems with
landlords, with tenants struggling to pay the rent, and all the
manifold problems which we were just beginning to appreciate of
those on the streets or in shelters without any home at all.
With the decline in public financial support of programs
designed to alleviate these problems, we can expect increased
confrontation between administrators of such programs and the
poor seeking merely to survive,

As one person put it in a meeting that I attended at
HEW a good many years ago, in these circumstances,
administrators of welfare programs are apt to act like the
claims vice president of the casualty insurance company denying
all claims, or perhaps‘at this season of the year the analogy to
Scrooge would be more appropriate.

Other problems of the poor which have engaged a large
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share of our attention and resources over these past 25 years
are likely to remain at least constant. These include family
and domestic relations problems, consumer problems, problens
with educational institutions and the like.

The prevalence of drugs and the displacements caused
by the current military buildup are likely further to exacerbate
the problems. All of this presupposes that we as a nation are
not ready to follow the lead of other countries and espouse the
entitlement concept which Earl Johnson referfed to this morning
and which is sometimes referred to as a civil Gideon.

If we were to do that, the need of all citizens,
including the poor, for dgreater access to Jjustice would be
significantly increased. In 1980, our civil legal services
program served approximately one-and-a=-half million clients. At
that time, we said we were meeting about 20 percent of the need.

The other day I was told that the Corporation fact
sheet which is now at the printer will disclose that in 1989,
the civil legal services program served just over 1.4 million
citizens, again approximating, it is said, 20 percent of the
need.

Given the rise 1in poverty population in the last 10

years, the American Lawyer Pro Bono Survey, published this last
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summer, cited census bureau statistics as indicating that the
poverty population in New York State alone had risen by 13
percent in that period. It may well be doubted whether our
current efforts do indeed meet as much as 20 percent of the
demand.

If we are to meet our proclaimed goal of equal justice
for all, then access to the justice system must be as available
to the poor as it is to the rich. This means, of course, that
we must find a way to increase the supply of resources to meet

the demand.

Over the past 25 years, there has evelved an

integrated delivery system encompassing full-time compensated

part-time private attorneys acting pro bono together 'with
support staff to serve the civil legal needs of the indigent
citizens of this country.

" As was noted earlier this morning, 10 years ago there
were 6200 full-time attorneys and 3,000 paralegals on the staff
of the 1legal aid program serving those million and a half
clients whom I mentioned a moment ago. Today there are
approximately 4,100 attorneys and 1930 paralegals to serve the

1.4 million citizens who received service in 1989.
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Obviously, if we are to increase the supply of those
full-time, compensated staff personnel, we will need more funds.
I understand that Bob Rhudy, who will speak later, will talk
about non-federal sources of funding. But I think nobody kids
himself that it will be possible significantly to increase the
available supply of professiocnal personnel to serve the needs of
the poor without very substantial increases in public, including
federal funding.

The reason that 4,100 attorneys and 1,900 paralegals
can now serve as many as l.4 million c¢lients is that the gap is
significantly covered by the involvement of private attorneys.
Grantees, as you heard, were initially required to devote 10
percent of their basic grant to private bar involvement, and
that was increased to 12.5 percent, where it now stands.

From the tiny acorn of private bar involvement that
existed in 1980, Reece Smith’s efforts have produced the mighty
oak of 136,260 attorneys, almost 20 percent of the total bar of
this country now serving in one way or another. Of that number,
8,860 are listed as serving in Judicare or partially compensated
programs.

Obviously, that number will increase only as funding

beéqmes available to pay for it. The remaining 127,400 serve
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pro bono without any compensation at all. Recently, avowed
opponents and some supporters of legal services programs have
espoused the notion of competitive as a way of increasing or
expanding the delivery of legal services.
It seems c¢lear to me that to the extent that
competitive bids. go to private law firms like my own or to

entrepreneurial enterprises, the very substantial pro bono

entirely.

Oon the other hand, I must confess to you that in my

judgment, a significant increase in the volume of pro bono

representation by the private bar may be difficult to achieve,
|

at least in the near term. This can be ascribed in large part§
!

to the same recession which is likely to increase the problems:

of the poor. . i

A recently published report of the Washington Council

of Lawyers, which conducted the survey here in the District in

the last few months, finds, "In recent years, increased pressure.
on firms to maintain profitability and on individual attorneysg
to build more hours to obtain advancement has made it difficulté
to do pro bono work well where it will do the most good.

"Competition has increased significantly in Washington
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with the influx of out-of-town firms, the growth of megafirms

and the merger and disappearance of several prominent firms."

That same report concludes that the pro bono goals set by the

judicial conferences here in the District of Columbia 10 years

ago have not been met.

Fifty-five percent of the respondents in that survey
reported that they were not providing the gocal of 40 hours of
pro bono per year. Almost a third reported performing 10 or
fewer, even zero hours, of pro bono in the past. Those surveys
covered the full spectrum of the bar.

Thé situation at the extremes of ages within the bar
is not much more promising. Last spring, 53.6 percent of
students at Harvard Law School said that they were willing to do
pro bono provided they got course credit for doing so. But by a
vote of 69 to 31 percent, they opposed the concept if credit
were not given.

In another survey, only 21 percent of fully retired
lawyers indicated an interest in doing pro bono in their
retirement years. It may be easy to say, as Judge Wackner did
in his response of the report of the Morero Committee, that if
the bar doesn’t measure up in two years, it will be mandated to

do pro bono. I suggest that is not an appropriate response.

Biversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643 '
WASHINGTON, D.C. 20005
(202) 628-2121




el

et

L

10

11

12

13

14

15

1lé

17

18

19

20

21

22

133
Rule 6.1 of the model rules of professional conduct do state, "a
lawyer should render public interest legal service."™ The rule
in the comment, however, made clear that public interest legal
service includes not just poverty law but also civil rights law,
public rights law, charitable organization representation and
the administration of justice broadly.

The comment also says specifically and significantly
this rule expresses that policy but is not intended to be
enforced through disciplinary process. The most that can be
said is that under the present rules, lawyers may have a
responsibility, but not an enfdrceable obligation, to do pro

bono. A very great many, for various reasons, are declining to

do so.

I suggest that providing citizen access to justice is,
in any event, a public responsibility. The Preamble to the
Constitution makes c¢lear that a primary purpose of our
government was to establish justice. Article 3 of that
Constitution is the basis where a system reports to make that|
establishment possible.

Every state has a comparable system for the
establishment of justice. There is no real disagreement that in

the vast majority of instances citizens do not have realistic
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access to the instrumentalities of Jjustice without
representation ordinarily by lawyers. |

Since access to justice is a public responsibility, it
requires a public response., I perceive no reason why lawyers
should be mandated to meet this publid responsibility while
other public responsibilities require no such sacrifice'on the
peint of others who can alleviate themn.

Although we as a nation have initiated public programs
to alleviate hunger, homelessness and ill health, I hear no one
suggesting that farmers should be mandated to donate two, four
or five percent of their crops, livestock or produce to fee the
poor, 6r that manufacturers of building materials and labor
should give their services to erect housing, ‘or even that
doctors and dentists should be required to provide their
services pro bono to meet the health needs of the poor.

The Constitution requires our government to provide
justice. It makes no mention of food, housing or healtﬁ. The
bar has responded far beyond any other professional or business
in meeting the public responsibility to provide access to
justice.

With proper encouragement, support and leadership, I

believe that it can and will do more. It should not, in my
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judgment, alone among the professions be constricted to meet
what is a public respdnsibility. With the problems of the poor
at least constant, if not rising, it appears to me that there
are basically only two ways to meet the need.

| One is to increase the available financial resources

by a factor approximating five. Oon a strictly arithmetical

basis, that would permit us to meet the presently unserved legal

needs of the poor for civil legal services. The alternative is

to reduce the demand for or the cost of representation in
supplying those legal services.

One way to reduce the demand for legal services is by

increasing the availability of the poor to represent themselves

pro se. Many legal services programs are doing this right now!
by holding pro se clinics and offering advice and assistance in|
divorce, landlord and tenant, small claims, bankruptcy, and
other types of problems or proceedings. confronting the poor.
Obviously, to the extent that the poor are unable to
handle their own problems, the demand fc_ar representation by
others is reduced. The cost of providing representation and
thereby expanding its reach may be reduced in a number of

ways.

One is to permit nonlawyer representation in certain
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specific types of problenms. The California State Bar has
circulated for comment a report which would authorize such
nonlawyer representation in that staté in family, landlord and

tenant and bankruptcy matters. Legislation to the same end has

been introduced in California, Illincis and other states.

Unless, however, we are to have two q;asses of
justice, such nonlawyer representation should be tolerated only
to the extent that it is permitted for all classes of citizens.
There should not be a two-tier system of justice in which the
rich get lawyers and the poor get somebody else.

Ancther way to reduce the cost of representation is to
invest in greater utilization of class actions, legislativé and
administrative advocacy. Each of these approaches offers the
possibility of resolving a multitude of problems to a single
course of action.

The cost of that single course may be higher than an
instance of single representation, but the prospect that the
class action, legislative or administrative advocacy might soive
the problems of hundreds or thousands of individual clients
makes these devices the very essence of economy.

Some propose, but I doubt, that alternate dispute

resolution systems offer the prospect of significantly enhanging
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the availability of representation by lowering costs. In the

first place, court and administrative agency appearances, which

are those that are amenable to the alternate dispute resolution

preocess, involve only a small portion of the representation of
indigent citizens, probably not more than 10 to 20 percent at
most.

Representation in such alternate dispute processes
require preparation and appearance costs which begin to approach
those for court appearances. If, as is true in many instances,
the alternate dispute resclution processes are nonbinding, then
the cost may actually be increased by successive appearances in

the alternate dispute resolution procéss and in subsequent court

proceedings.

In summary, the problems of the poor which are]

amenable to resclution through recourse to the instrumentalities
of the Jjustice system are not 1likely tc evaporate or even
significantly to decline in number. Eight percent, at least, of
these problems are not presently being addressed by our systen.
Let me suggest that there are five ways in which we
may reduce that 80 percent figure and begin to match the supply
to demand. First, by increased public funding. As I indicated

before, to the extent that services are provided by partly or
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fully compensated staff and other support personnel, obviously
it takes more funding to increase that source of supply.

Second, by encouraging greater voluntary pr$ bono
participation of the private bar. We have, as indicated, made
great strides in that direction. But the last 10 years has seen
beyond anyone’s imagination an enormous increase in the
participation of the private bar.

Yet, it is only a relatively small percentage now
participating. We have some ideas of what it takes to increase
that level of participation. I think it is our business to be
about engaging those ways to increase that voluntary
participation.

Thifd, by educating indigent citizens to handle some
of their problems themselves on a -pro bonoc basis. As I
indicated, that is being done in many procrams around the
country. I think it can be done to a greater degree and with
greater efficiency that it has been done. To the extent that it
is done, it reduces the demand on the system to supply third
party representation.

Fourth, by a recognition of nonlawyer representation
in some problem areas for all citizens not just the poor, but

including the poor. As we know, there are many areas of what
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many have thought of as traditional law practice which are
amenable to represgntation by nonlawyers, the assistance of
nonlawyers. We certainly, even in some of the courts nowadays,
have nonlawyer representation of persons involved in litigation.

Finally, fifth, we can, I think, improve the ability
of the supply of resources to meet the demands of the problems
by working with 1legal services programs constructively to
improve efficiency in their operations to make thelir funding and
their other resources reach és many poor clients as possible.

As has been indicated this morning, %hat has not been
the thrust of monitoring and evaluation by the Corporation in
the last 10 years. I’d prefer to think thzt in a slightly
earlier time, the monitoring process was more nrurturing, as was
indicated this morning, more supportive, less advzrsarial. I
think we need a return to those days when rconitoring becomes
helpful and not the basis of an indictment.

No one of these approaches by itsclf is likely ‘to
bring supply and demand in balahce. The combination of some or
all of them will advance us to that end. 1In ernloying them, we
must recognize that the goal of equal Jjustice is difficult and
elusive but certainly worth striving for. Thanh vcu.

(Applause)
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many have thouéht of as traditional law practice which are
amenable to representation by nonlawyers, the assistance of
nonlawyers. We certainly, even in some of the courts nowadays,
have nonlawyer representation of persons involved in litigation.

Finally, fifth, we can, I think, improve the ability
of the supply of resources to meet the demands of the problems
by working with 1legal services programs constructively to
improve efficiency in their operations to make their funding and
their other resources reach as many poor clients as possible.

As has been indicated this morning, that has not been
the thrust of monitoring and evaluation by the Corporation in
the last 10 years. I’d prefer to think that in a slightly
earlier time, the monitoring process was more nurturing, as was
indicated this morning, more supportive, less adversarial. I

think we need a return to those days when monitoring becomes

No one of these approaches by itself is 1likely to
bring supply and demand in balance. The combination of some or
all of them will advance us to that end. In employing them, we
must recognize that the goal of equal justice is difficult and
elusive but certainly worth striving for. Thank you.

{Applause)
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president and directed the White House 0Office of Policy
Development and developed the president up from dependency
program to reorient welfaré to the goal of reducing dependency.
From ‘87 to ’89, he organized and chaired the president’s low

income opportunity board.

He alsc was a Reagan administration’s negotiator and a
principal architect of the Family Support Act of 1988, the most
far reaching welfare reform legislation in 25 years. He’s now
available to speak to us on poverty, dependence and welfare.
Please make welcome Mr. Charlie Hobbs.

POVERTY, DEPENDENCE AND WELFARE

MR. HOBBS: I have to admit some timidity in
addressing this audience, but I have a son who is a practicing
attorney. Knowing how much trouble I‘’ve had with him, the
thought of trying to address 100 or more of you is troubling.

Also, I‘’d like to address an issue that Mr. Cramton
mentioned at lunch. He had a sense of wonder at why the
government was defining attorneys as 2 for every 10,000 people
and why not 1 for 5,000. In my experience with attorneys, they
seldom come in ones.

Every time I have sought legal advice, invariably

someone else has sought legal advice to oppose it. Even when
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I’ve sought legal advice from a member of a firm, that member of
the firm always seemed to want to bring in another member of the
firm who had a dif:f:"erent kind of experience so that we’d have
some opposition.

I’d like to talk today about a little more theoretical
talk than I’ve heard so far related to where I think legal
services need to go in the future in order to serve what I
consider on my experience to be a need to the poor. As I’'m sure
all of you realize from that short biography, I'm not a fan of
the welfare system at all, even though I’ve been involved with
this so-called war on poverty for quite awhile.

But I’d like to make, really, three points about legal
services and other services for the pocor. The first is that, in
my opinion, to say that we’re going to fight a war on poverty or
that we have fought and are continuing to fight a war on poverty
is simply irrational.

I’11l tell you why. Along with that point, I’d like to

maké the point that the war we should be fighting is a way on

government 1linduced dependency not on an idea of poverty that’s

promulgntod by tho foderal govaernmant,
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Government. I think he made some very good points. And at the
risk of sacrificing my conservative credentials, I’d like to
spend a few moments on the points that he had to make about
where we need to go in the future in dealing with the problems
of people we define as poor.

Third, I’'d likeAto use my experience to tell you what
kinds of legal services I see that are going to be required, or
at least beneficial, in the next 10 to 15 years for people who
we have characterized as poor. First of all, the war on
poverty, the main point I’d like to make is that poverty is
really a defining characteristic of our society.

It is not a condition that people have. It is a

defining characteristic of our society. In the same sense

almost as sin is the defining characteristic of a religion.i
Without poverty, there would be no wealth. Without poverty and%
wealth, there would be no middle class. It seems to be our!
great contribution to western civilization.

Until we begin to understand that we have defined
poverty iﬁ a certain way because we want to offset other
elements of definition in our society and we get to deal with

poverty in that way, to talk about a war on poverty is simply

ridiculous.
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Poverty is a line that was drawn by a woman in HHS in
1962, ﬁolly Ershanski. In order to define poverty, what she did
was to take the amount of money that she thought people:would
need to buy food and multiplied it by three and said that’s how
much a family-needs every month to live.

The only change that’s been made to that poverty line
since has been to adjust it for inflation. Now, to say that
everybody who falls below that poverty line is poor, or to say
that people who fall above that poverty line are not poor, it
seems to me, is patently ridiculous, at least in terms of my
experience with people.

As I deal, as I do for about half of my time these
days, with groups of people who have been defined as poor in our
society, the one thing I find almost universal is that they
don’t even think in thoée terms. That’s not a matter of great
intefest to them, whether they are defined as poor or not.

What is of interest to them is where they are going to
go in the future and what sorts of goals they are going to be
able to set and neet fealistically for themselves and for their
families. So I would say that the first thing we need to do is
to understand that this war on poverty is really a war that we

create in Washington, that we create in our own intellectual
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circles and that we foist off on people as some sort of
condition that we’re going to be able to change.

In order to try to let you think about that a 1little
more, I would suggest a thought experiment. What do you suppose
would happen in this welfare system of ours if next week an
epidemic struck the people we define as poor, that is everybody
living belong the poverty level?

Suppose that over the next three or four months they

all die of some mysterious disease. What would happen to the |
$200 billion welfare industry that we’ve created in the United%
States? What would happen to the roughly 10 million pecple whol
I can define as gaining most of their employment and most of
their income from providing services and benefits to the poor? J

Who would we define next as being poor? How far above
the current poverty level would we go in order to create ancther
poverty condition that we could apply these same benefits to?.
You might think about that for awhile.

The reason I saw we shouldn’t be fighting a war on
poverty is because there is legitimate war to be fought out}
there. It’s a war to be fought on what I call government-

induced dependency. My favorite gquote of all time in this

regard comes from Kimi Gray, who I’'m sure most of you have heard
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of, who has just, with her fellow residents at a public housing
project here in Washington, D.C., purchased their public housing
development and are now going into private ownership of it. |

When asked what she thought about the welfare system
and her relationship to it, what she said was, "We were
programmed to be dependent." I think that that is really the
heart of the defect in the welfare system. These days the fad
has been reinstalled a phrase for the welfare system because
some of us have criticized it for so long.

I don’t mind people who say that certain programs have
done good things for people. But what all of those programs
have done together for people or to people, really, is to make
them feel dependent. As long as people feel dependent, they
will be dependent. |

And as long as they are dependent, we’ll look at them
and say, "You’re dependent. You’re poor. You can’t do it,
We’ve got to do it for you." My whole theme in this human
assistance area is to say that we must let go. We must divorce
ourselves from making policy and program sclutions at the
fedefal level and even at the state level and even begin to
listen to the people who are in the positions that we call poor

but who have the same dreams, the same aspirations, the same
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capabilities, the same standards, and the same potential for the

future as any of the rest of us has.

We have made ourselves into a class society. Yet, we

sit here and talk about what we’re going to do for the poor.

What we really need to do is ask them, what it is they need to

do for themselves. Empowerment is only a valid term, in my
opinion, if we’re talking about people empowering themselves and
us getting out of the way and providing things that are
necessary for people to empower themselves.

There has long been a fallacy that it’s okay to be on
welfare. My experience in the welfare system started a few
years before I went to California to work with Ronald Reagan.
But one thing I found as I went through the welfare reform in
California in those days, the early 1970s, was that as soon as
people understood it was not okay to live on welfare, they began

to do things for themselves.

We had a welfare reform that started with a Reagan
speech. What Reagan said, in effect, was, it’s not a good thing
to live the rest of your life on welfare. You’d be a lot better
off to try to begin to do things for yourself tc the extent

you’‘re able.

From t'ha"t day, literally from that day, the welfare
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roles went down in California. And they kept going down for
four years. I wrote an article for the National Review in which
I pointed this out and also pointed out that many of these
administrative and law changes that we had made to the welfare
system really relied for their impact on that psychological
impact that Ronald Reagan had and really weren’t worth much by
thenselves.

I lost a lot of old friends that way among the people
who had worked to develop the welfare reform system in
california. But I really think it’s true. It was the
psychological impact of changing the attitude toward welfare on
the'part of a distinguished public official that really began to
have the effect, and all we did was to add to that effect with
whatever we did beyond that point.

I have a hypothesis that people will help themselves

as long as they are provided with the opportunity, with the

{information and with the inspiration to do so. That’s what we

should be doing. We should be providing opportunity. We should
be providing particularly information. I think this is
particularly true in the legal services area.

We should be providing the inspiration, that is the

expectation, with support that people are going to be able to do
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for themselves what the government can’t do for them and what we
have not expected them to do for themselves before. I don’t
mean to say in this that every quadriplegic is going to be up
doing manual labor.

That’s not the sort of thing I‘m talking about at all.
I’'m talking about a generation of as much independence and
interdependence among people at family, neighborhood, community
levels as they can possibly do. I’m talking about relieving the
pecple we categorized as poor from being a separate class of
people, something called an underclass.

I'm talking about providing the same expectations and
the same opportunities'for them that we provide for anybody. It
shouldn’t be measured by whether or not somebody falls above or

below a certain poverty line. Now to Dick Darman, before Dick

suffered from the fact that his language 1s usually Sardoenic, |

he’s usually cynical. He usually is trying to trigger people’s
negative reactions.

But let me tell you what he said in a speech to this
council last month on the excellence of government for which he
got a lot of criticism because he dwelled on the subject of what
he called neo-neocism. In fact, he even, I think at one point in

the speech, expanded that to call it neo-newtism which triggered
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a specific response from a certain congressman.
But what Dick said was, we can get the best of both
romantic rush of neoism; that is these new paradigms, new ideas,
and the rational interest in systematic progress if we combine

the following five elements. One, active encouragement of

Two, use of states as laboratories. This is one of
the great undeveloped virtues of federalism. Many of America’s
states are now the size of significant countries. They are as
close as democracies can come to realistic laboratories for
natural experimentation.

Three, extensive evaluation of both federal programs
and natural. That is not in federal experiments. Four, orderly
evolution from idea through pilot to intermediate scale to full
scale. Five, competition for resource allocation based on the
merits of actual performance.

Now, Dick didn’t invent this little scheme. That’s
what most of us go through when we set out to create a policy
that is .going to work for a lot of people. Unfortunately,
particularly in the subject of poverty and welfare and the
politics that have become so heated in Washington and in state

capitals as well, we tend to overlock this systematic approach
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to the development of reascnable policy.

So what we substitute in exchange for that is every
new idea that comes along with a slogan attached, with a small
pot of money, which gradually grows to become very large, and
with inadequate evaluation. So I think all Dick was doing was
trying to bring us back to the realization that we must take a
systematic approach to the idea of antipoverty or antigovernment
dependency programs.

I would only add to that one thing. That is, we must
reverse the decisionmaking process. We must begin to make the

decisions as to what’s going to work or not work from the bottom

up rather than from the top down. We must let the dynamics of'_

each individual situation in each neighborhood and co_rnmun:'n:yI

dictate what the policies and programs are rgoing to be for that

area.

We must be willing up here to allow that great
latitude of program and policy which will enable those dynamics
to take over and to move forward. What can legal services do in
this new mission? First of all, while I‘ve said that there’s no
difference bhetween people we call poor and pecople who are not
called poor, there is, I think, one general tendency among

people who live at lower income 1levels which has been really
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forced upon them by a system of paternalism and elitism on our
part.

That is, they are legally quite naive and also
financially quite naive. They’ve never been expected to know,
for instance, how to form a corporation or a partnership or how
to meet the Byzantine tax laws of our society. So one of the
first things I think is necessary for legal services to provide
in the future is the development of appropriate legal structures
by which these embryonic organizations and resident management-
- for instance, mentoring, nationwide mentoring, between welfare
recipients and ex-recipients that I’ve been involved with, legal
structures that can be used to facilitate those kinds of
programs.

For instance, a resident hanagement entity can be
anything from a cooperative corporation to a profit-making
corporation to nonprofit corporation to a partnership, general
or limited, if you will have it that way. Which of those
structures is going to be the most effective for that particular
public housing development?

Howard Hughes, as I recall, was =-- whoever the
attorneys that worked for him back in the 50s and 60s managed to

develop a wonderful structure of profit-nonprofit-profit-
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nonprofit corporations. I see opportunities for that sort of
thing in the resident management movement where, for instance, a
resident association may well be a nonprofit corporation with a
profit-making corporation working for it to actually do the

management of a given project.

Sc I think we need to concentrate on the legal
structures and the development of legal structures. I happen
right now to be looking for legal help in one of the communities
that I work with, and it’s awfully hard to find. It isn’t that
there are no legal services provided there; it’s that the idea
of trying to develop a corporation just doesn’t seem to cross
the mind of people who work for the poor.

So what I have to do is go to top legal firms I can
find I the city that do corporate work and say, hey, how about!
one of vou guys coming over and helping out in this situation.
Now the second thing I think we need‘help in dealing with these
embryonic groups with is in contracts. |

Let me go back to my resident assoclation again.
Let’s say that the resident association beccomes the contractor
to provide case management services under the Family Support
Act, which is certainly within the Family Support Act, as I

understand it at least, and is certainly something that gquite

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10

11

12

13

14

15

16

17

18

19

20

21

22

154
often a resident association will have the natural talent and
experience to be able to do.

How does that kind of a contract get consummated? We
need to look at contracts in two directions; contracts that are
going to provide services to the people we’re dealing with and
contracts by which they are going to provide services to other
peoplé.

For instance, what kind of legal help are we going to
be able to get? When a resident association that’s put together
its own clean-up teams for rehab housing finds that it’s got the
kind of team, the kind of equipment, that can be used tc do
clean up on new housing developments that are within 10 or 12
miles of it.

There’s going to be a contract necessary there. The
people in this resident association are not experienced in that
sort of contract, and they need help. We alsb need to keep
working on the reduction of public and private barriers to
productivity and accomplishment.

It’s not so much of whether somebody gets their AFDC
grant or was taken off wrongfully or not, it is what can these
individual families and the neighborhoods they 1live in do

together to further their own cause? How can they further that
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independence of an individual and interdependence of the group
in order to become a productive and economically progressive
organization?

So we need to be looking aﬁ the public and private
barriers to that. Right now, I have at home and I'm working on
about a 200 page document that describes what has to be changed
in existing human assistance law through the whole spectrum of
health and welfare, food, housing kinds of programs in order for
us to do a radical réstructuring in one city of the humani
assistance system.

There’s 200 pages of packed detall, what I wouldn’t‘
expect anybody to understand, including myself. But there’s a
lot of welfare law. And if any of you have reéd welfare law,
you kﬁow how Byzantine it can get. It‘s worse than, in many:
ways, the revenue codes because there are so many different
programs, each of which has its own law.

When those begin to interact with each other, the
perverted incentive structure that’s built in leads to one, a
disincentive for anybody to want to work; two, a disincentive to
form and maintain a family. And unless we can get these laws

undone in some way, we’re not going to make any progress in this

area.
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How do we get them undone? We can change the law in
Congress, which is a difficult thing to do. We can explore the
wayward capability of the Executive Branch to the utmost. I
started trying to do that in the Reagan administration. The
Bush administration has continued that effort.

Now, under Jack Kemp and his economic empowerment task
force, it’s going to be looking more and more toward innovative
experimental programs being brought forward seeking the waivers
the federal government can provide. Then there’s another way to
do it. That is, you don’t have to pass a law that affects the
whole system.

Gilven congressman, encouraged by his constituency, can

come forward with a demonstration law so that in a given

changing all the rest of the laws for the rest of the Unitedi
States.

Tax advice, a little resident group that started a
store in their development. When they started the store, they
didn’t know anything about sales tax. They didn’t know anything
about how to keep books. They didn’t know what Xkind of tax%
liabilities they were going to build up. They didn’t know

whether they needed to keep an inventory and why.
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All of that involves both financial and legal
assistance. Each one of these little enterprises reguires that
kind of financial and legal assistance. Now, while it may seem
to you who are dealing at the national level as being awfully
small peanuts, believe me it is these small peanuts one at a
time that make a difference over time.

Finally, I would say that what legal services, in
fact, all services dealing with people we’ve categorized as poor
must do is to promote the sense of independence that’s worked
for the rest of us. Again, we must stop talking about
underclass and stop talking about poverty as being some
condition that only certain people fit énd other people don’t.

Otherwise)' we’re going to leave those people there:
forever. There was aﬂ old Bob Dylan song, as I recall, cone of
the first things he produced back in the 60s, about the times:
they are changing. One of his lines was that the old rocad is
rapidly fading, and you should get out of the new one if you
can’t lend a hand because the times are changing.

I think that this really has to apply to all the
people who work on these kinds of programs. That is, despite
all the rhetoric that I hear, and particularly the rhetoric that

comes from the academic community that is constantly talking
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about things that happened 30 years ago instead of things that
are going to happen 10 or 15 years ago, what I miss in all that
rhe%oric is the understanding that this worid of poverty and the
world of government dependency is changing all over the United

States.

There are hundreds of groups around the United States
who are taking charge of their own case. We’re going to become
mainstream in this society bf ours whether we like it or not,
whether we are wiling to make way for it or not. They are going

to get there.

They are dgoing to get there, not through]

confrontation, not through marching and picketing and signs and
shooting at people. They are going to get there by developing
in their own self-interest those mechanisms which will work to
make them more satisfied with their own existence, better off
financially, better off spiritually.

John McKnight who is my favorite theoretician on this
whole subject of decentralization has characterized it as
America is changing little by little in‘all the little places.
Our job, in my opinion, is to nurtufe that change without trying
to control it. Thank you.

(Applause)
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MR, MARTIN: Thank you very much. Unfortunately,
Charlie has to leave at 3 o’clock, and it’s now 10 minutes to
3:00. So we’ll excuse him at 3:00. Our next speaker is Robert
J. Rhudy whoe has long been associated with the legal services

for the poor.

He is currently the executive director of the Maryland
Legal Services Corporation and president of the National
Association of IOLTA programs. Prior to his present position,
Mr. Rhudy was in private practice representing, among others,
the national social science and law c¢enter, the Micronesian
Legal Services Corporation, the National Legal Aid and Defender
Association, the Farm Worker Justice Fund, and the Naticnal
Clients Council, all grantees of the Legal Services Corporation.

From 1979 to 1983, he served as chief attorney for the
Legal Aid Bureau of Baltimore, a Maryland grantee. Please make
welcome Mr. Rhudy.

IOLTA AND OTHER NON-FEDERAL RESOURCES

MR. RHUDY: Thank you, David. Anybody who wants to
stand up and stretch for just a minute, feel free. I’ve gotten
a little bit stiff sitting there. George, as you know, I lived
in Iowa during 1970 to 1977. I went to law school.at the

University of Iowa and practiced law out there for a period of
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time.

Iowa is a wonderful place. It’s 943 small towns
averaging about 3,000 population, going down and going up from
there. It’s 99 county seats where the lawyers live. David,
I’'ve got to warn you, I’ve never been to Cherokee. You better
get a map before you go out.

I prepared a written statement which has been
distributed to the panelists and the other presenters, and I’'1ll
welcome questions and comments on anything contained in that.
Because of time, I’m going to highlight some topics addressed
more fully in that statement.

| My presentation will focus on resource development to
the poorest for legal services since 1981, and especially the

consequences of shifts and relative federal and other resources

nationally and in many states. I‘ll attempt in some  instances

to evaluate and comment on possible future trends of rescurce
development, particularly as regards the  potential continuing
role of IOLTA programs in developing legal services delivery
systems for the poor.

I want to make clear that I don’t see any of these
activities, pro bono, state and local developments, IOLTA, and

others, as réplacements for the legal services Corporation and
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other funds, but rather as examples of the developing essential
partnership of the bar, government and others to insure that all
our poor citizens receive legal assistance.

When we talk about trends, as we all know, crystal
balls don‘t always work. Trends are subject to change. So
please view my efforts accordingly. I711 also add, I should
now, that some of the views 1’11l be presenting are my own and
don’t necessarily reflect the view of other IOLTA leaders or the
National Association of IOLTA programs.

Let me start with a very brief background, and it’s
been talked. about previously today; Before the 19605; a very
limited provision of c¢ivil legal assistance to the poor was
primarily provided by the private bar. There were some legal
aid societies around the country.

By 1965, 157 legal aid offices with a total budget of
$4.5 million employed about 200 full-time Ilawyers, private
attorneys, in small offices that have now contributed by
providing ‘some services pro bono. or at reduced fees. As |
commendable as these efforts were, they were grossly inadeqﬁate.

Further such activities were directed almost entirely
at routine individual legal matters without consideration of the

particular unique problems confronting large numbers of the
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poor. Whole classes of poor persons and legal problems were
simply_not addressed.

With a few model programs staffed by .poverty law
attorneys and funded by the Ford Foundation in the early 1960s,
we began to see the c¢reation of the new jurisprudence of poverty
law for the first time in this nation. With the development of
the OEC legal services program launched in 1965, neighborhocod
legal services offices began to be established around the
country. By 1971, OEO’s budget had grown to $71.5 million and
stayed there for some period of time.

The ILegal Serviceé Corporation was created in 1974,
drawing back somewhat from the earlier law reform emphasis of
the‘Ford and the OEQ programs but stressing instead expanded
access to Jjustice for the poor. In 1976, LSC adopted the
minimum access goal, providing 1 attorney for 5,000 poor peocple
in the United States.

By 1981, with the congressional appropriation of $321
million, LSC had substantially achieved this goal funding ‘6,200
attorneys in 1,450 offices, working for 323 programs, serving
poor persons in every jurisdiction in the United States and
Puerto Rico, the Virgin Islands, Micronesia and Guam.

The essential point of this brief history up until
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1981 is that the driving force for legal services development
until that time was federal dollars funded through OEC and the
Legal Services Corporation. In 1981, federal funding
represented over 95 percent of the budgets for these legal
services programs, supplemented by approximately $5 million in
state and local government funds and approximately $11 millioen
in private, primarily United Way or other contributions.

As we all know, in 1981, LSC’s funding was cut by 25
percent and has continued to erode further throughout the decade
by inflation. The decline in federal funding was met by a range
of responses by the leadership of the American bar and concerned
persons in state government.

As an early response, actually beginning prior to
1981, was a renewed emphasis on private attorney pro bono
service. In 1981, the LSC Board, under Chairman McCalpin,
adopted the requirement that grantees allocate 10 percent, later
expanded to 12 1/2 percent, of their field grants to stimulate
private attorney involvement.

ABA President Reece Smith, while leading the national
support by the bar leaders to preserve LSC, also expanded ABA
activities to increase the pro bono services by the private bar.

Unquestionably, these services have expanded substantially under
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continuing national, state and local bar leadership.

It’s been estimated todéy as previously mentioned,
that nearly 130,000 attorneys are participating in organized
programs providing civil legal services to the poor by pro bono
efforts throughout the United States. Their services are
unmatched by any other profession in striving to serve an
essential public need.

These attorneys, however, represent less than 18
percent of the 750,000 lawyers admitted rto practice in the
United States, compared to the 5,000 attorneys now who are
employed full time by LSC grantee programs. During the 1980s,
while the number of attorneys and the total income received by
the legal profession grew at an unprecedented rate in the United
States, legal assistance to the nation’s poor actually declined:

Law is the most public of professions, and courts may
resume their past practice of mandating some public service as a
condition of licensure. Reflecting the historic responsibility
of those admitted to the bar, current rules of professional
conduct urge all lawyers to render service to those unable to
otherwise obtain legal assistanée.

If one percent of all attorney hours were donated to

pro bono legal services to the poor, which comprised nearly 15
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percent of our national population, that would exceed all the
time spent by legal services attorneys today. On the other
hand, if one percent of the gross revenues received by all
attorneys were provided for legal services to the poor, those
proceeds would substantially exceed the current 1levels of
federal and state appropriations for legal services.

There’s been serious consideration given redently in
several states, including New York, Maryland, Florida, North
Dakota, Hawail and others, to revising the rules of professional
conduct to require pro bono service or financial contributions
from all attorneys for these purposes.

New York and Maryland are currently engaged in
extensive experiments to determine if voluntary pro bono can be
expanded or if mandatory contributions should be required. The
ABA has continued to lead state and local bar activities through
a variety of approaches to expand private attorney services to
the poor.

However produced, we should expect to see some
continued expansion of pro bono services in many states during
the coming decade. Another response has been an expansion cof
state and local funds. In 1981, such state and local government

funding to Legal Service Corporation grantees totalled
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approximately $5 million.

This has increased to approximately $43 million by
1989, Many of these grants are to particular services rather
than to general legal services for the poor such as social
security claims, unemployment compensation and other areas.
Another weakness is that LSC grantees in over a fourth of the
states currently receive very little or no state or local public
assistance whatsoever.

Private contributions have expanded somewhat during
the 1980s as well. These totaled approximately $10,800,000 in
1981 out of the total LSC grantee funding of approximately $348
million, or it was about 1.4 percent of the total funding at
that time, and had increased by 1989 to approximately $28.5
million or 6.5 percent of the total allocation to LSC grantees.

Many state programs, however, have been unsuccessful
in attracting virtually any such revenues. It’s difficult to
project the future development of these funding sources for
legal services activities as many needs compete for their
attention in America today.

A new organization fundraiser for legal services

created in 1988 and recently receiving a grant from the Ford

Foundation is working with legal services programs to increase
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private and other fundraising activities.

Let me now turn to IOLTA, the interest on lawyer trust
account program, which I think has been perhaps the most
successful development since 1981 in providing legal services.
IOLTA is a relatively new concept to the legal profession in the
United States, although it existed in Canada and other
commonwealth countries since 1972. |

Introduced first in Florida by Chief Justice Arthur
England in 1978 and implemented there by the Florida Supreme
Court in 1981 following IRS approval, IOLTA has now been adopted
in 49 states and the District of Columbkia. It was briefly
adopted by the legislature in Indiana and struck down by the
Supreme Court there because they felt the legislature infringed
on their responsibilities. I expect Indiana, hopefﬁlly, to come
back in the fold shortly.

As implemented by state court rule or legislation,
IOLTA allows attorneys to place nominal or short-term +trust
funds which previously would be comingled in a noninterest
bearing account into accounts bearing interest. This interest
generated by these funds 1is remitted by the financial
insfitutions to a designated administrative body which may be

the Bar Foundation or other entity whichever receives the
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collection and use of IOLTA.

The crisis initiated by severe federal funding cuts to
legal services in 1981 was a major impetus to the. adoption of
U.S. IQOLTA programs. The organized bar led the creation of
IOLTA in virtually ever jurisdiction. In 1983 and 1984, the
Legal Services Corporation made several state grants to help
stimulate IOLTA, including a $200,000 grant to the National
IOLTA Clearinghouse which was a subproject to the Florida
Justice Institute to provide technical assistance nationwide to
the development of IOLTA programs.

.In February 1988, the American Bar Association passed
Resolution 101 encouraging all IOLTA programs to consider
conversion from voluntary to mandatory systems. Today, 19 states
require all practitioners with client trust accounts to
participate in IOLTA. | Seventeen of the original thirty-two
voluntary IOLTA programs have recently converted.

As a result of the conversion, IOLTA revenues are
raising significantly. IOLTA is projected nationally this year
to generate $143 million. That compares with nearly $90 million
in 1989. All IOLTA programs are pursuant to IRS approval, which
approved four purposes for use of the funds; legal services to

the poor, 1law school scholarship programs, administration of
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justice and law-related education.

Between 1981 and 1989, IOLTA programs nationally had
contributed over $200 million in grants for these. activities.
Concurrent with the development of the IOLTA funding mechanisms
has been the creation in each state of an organization
responsible for collecting IOLTA and, in some instances, other|
funds, and making grants pursuant to the enabling court rule or
statute.

The 50 IOLTA programs are entirely independent
entities directed by state boards of lawyers and others
appointed by Supreme Court justices, governors, legislatures and
bar associations. Priority and funding decisions are made by
each IOLTA program governing board.

The state programs have been assisted 1in their
creation and development, however, by several national
organizations, including the National IQOLTA Clearinghouse which
operated from 19582 to ‘86, was followed by the American Bar
Association’s IOLTA Commission, the American Bar Association’s
IOCLTA Clearinghouse, and the National Asscociation of IOQLTA
progranms.

These groups provide training, consultation, research

and policy development on common issues encountered by IOLTA
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operations. The establishment in each state of a specialized
program which participates in the review, funding and
development of that state’s legal services system will be one of
the major contributions of the national IQLTA movement.

Approximately 90 percent of | IOLTA grants have been
made to provide civil legal services to indigents. lOf this
amount, approximately 8% percent or over $50 million were grants
to LSC grantees in 1989. Total IOLTA legal services grants
could amount to as much as $100 million in 1990, including
approximately $85 million to LSC grantees.

It’s important to note also that whereas LSC grantees
have-received the lion’s share of IOLTA legal services grants
nationally, reflecting in part the initial efnphasis by most
IOLTA programs and providing funds to reduce loss of their
essential services following the 1981 federal cutbacks, IOLTA
programs also allocated an additional estimated $15 million in
1989 to other legal services providers.

These grants may be for purposes identified as
priorities by the IOLTA organization but not priorities of the
local LSC grantees or othérwise reflecting the IOLTA grantors
service assessments. I believe this a potentially healthy

trend, stimulating more diversity of services and opportunities
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for comparing efficiency, quality, effectiveness and various
modes of delivery.

IOLTA grants in the méjority of states are normally
made for general civil legal assistance without restrictions on
the forms of representation provided or the class of clients in
cases served. The authorizing body could, of course, create
such restrictions as deemed necessary and appropriate, and
they’ve done so in a few states.

The overwhelming majority of IOLTA programs oppcsed
the recently discussed Stenholm-McCollum-Staggers amendments to
the FY 1991 LSC appropriation bill which included restrictions
on the use of IOLTA funds by LSC grantees, believing that such
restrictions infringed on their rights to make grant decisions
regarding legal services within their states.

IOLTA programs 1in numerous states were taking
increasingly active and innovative roles in evaluating the legai
needs of the poor and developing legal services delivery systems
in their states. Let me give you a few examples. In several
states, IOLTA programs have directly developed or helped fund
legal needs studies to evaluate the needs of the poor in their
states, to evaluate the current delivery system, and make a wide

range of recommendations to better serve those_needs.
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The studies that were completed in Massachusetts and
Maryland in 1988 have already'resulted in increased resources
and services in those stétes. IOLTA programs in other states
have substantially increased funding for computerization by
legal services programs.

Between 1981 and 1989, IOLTA programs have made grants
exceeding $10 million to support the development and operation
of pro bono legal service activities. IOLTA programs in a
number of states have conducted or helped fund special studies
on expanding access in family and domestic cases.

The Massachusetts IOLTA program is currently doing a
special conference and research project on legal services and
the role of the courts to consider how changes in court
practices can expand access fo justice for the poor. ICLTA
programs have made special grants for the homeless, AIDS
viectims, aliens, farm workers, non-English speaking populations,
native Americans, and persons displaced by hurricanes and
earthquakes.

They’ve made grants to CASA programs and other
programs which use paralegals, expanding the use of paralegals
and other nonattorney advocates. They’ve funded state support

centers and clearinghouses to coordinate legal services
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statewide. They’ve funded pro se projects and other community
legal education guides. |

They’ve funded internships for law students entering
legal services projects during the school year and law school
loan forgiveness programs to assist persons entering low paid
legal services activities. They’ve increased salaries for
attorneys in legal services and paralegals in legal services
programs to help and recruit and maintain qualified staff.

In some jurisdictions, IOLTA grants are being made to
programs requiring copayments on sliding fee scales for legal
services to the poor and the near poor. Virtually all IOQLTA
programs use some form of monitoring and evaluation te determine

how grant funds are being used and as a basis for further grant

decisions.

IOLTA programs in a few states have also funded
further management and technical assistance services to assess
program operations and improve delivery efficiency and
effectiveness, 1In summary, in addition to their roles of simply
adding resources, IOLTA programs 1n many states are developing
their capabilities to review and improve the legal services

system to better meet their states needs.

I believe that this decade will be a period of
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continuing emphasis on reviewing the service quality,
effectiveness and efficiency of all grantees to assure that all
resources are used productively to serve the greatest number of

poOr persons.

It should be a time to determine what works and what
needs to be changed. IOLTA programs in some states will also
take the lead in advocating for other funding sources to more
adequately fulfill their mission of expanding access to justice.
It’s difficult at this point to project whether IOLTA resources
will continue to increase substantially over the next few years.

If all states converted to mandatory programs, which
is unlikely in the near future, and if other revenue producing
factors reﬁain relatively stable, which is also unlikely, total
national IOLTA revenues could perhaps increase another $50
million to $100 million over its current levels.

Conversely, and this is a weakness of IOLTA, IOLTa
income could decline in the future. The amount of money
maintained in the trust accounts nationally is a function of
economic activity, particularly the level of residential real
estate transactions.

IOLTA income has dipped recently in a few states,

particularly in the northeast, as a result of a decline in real
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estate and economic conditions generally. IOLTA income could
also be reduced as a result of changes in banking practices,
increases in banking fees, or the use of technology to expand
subaccounting for small accounts, for interest on small

accounts.

A further weakness of IOLTA currently is a substantial
diversity of relative revenue productivity state by state which
is a function of several conditions. As a consequence, whereas
IOLTA revenues are projected for 1990 to be from $5 million to
over $20 million in each of nine states this year, 13 states
with operational' IOLTA programs -- Alaska, Arkansas, Idaho,
Kansas, Louisiana, Mississippi, Montana, Nebraska, Nevada, North
Dakota, South Dakota, Utah, Wyoming -- will each generate less
than $300,000 this year in gross IOLTA revenuesAand grants will
be substantially below that level.

These variations do not necessarily correspond to the
location of poor populations or the levels of legal need.
Possible state actions could also reduce IOLTA funding available
for general civil legal assistance. Legislatures or supreme
courts in five states recently have considered, or have done so
in two or three states, appropriating IOLTA funds for public

defender purposes or other areas in which there is a state
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responsibility under the Constitution or statutes to provide
legal assistance.

The American Bar Association’s IOLTA Commission has
prepared a resolution for action by the ABA House of Delegates
in February 1991 opposing the .appropriation of IOLTA funds for
criminal defense or other purposes where there’s a clear
existing state responsibility to provide that service.

We hope that bar leaders and others will preserve the
use of IOLTA funds for their primary intended purposes. By
fostering the creation of IOLTA systems throughout the United
States in the 1980s, bar leaders have demonstrated outstanding
leadership in helping provide access to justice for our nation’s
poor.

IOLTA programs .are using theif resources to maintain
and develop improved delivery systems in their states. While
the future expansion of I0LTA’s legal services funding source is
somewhat hard to predict at this point, it will continue making
major contributions. We hope that these-resources will continue
to grow and will be used productively during the coming decade.

Now let me conclude with a little overview. Much has
been accomplished during the 25 year history of the federal

legal services program. All Americans should honor many of you
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here today and many, many others not here who have contributed
so much to provide access to justice in our land.

While we reflect on what has been accomplished,
however, we mnust also be mindful of what remains to be done.
The decade of the 1980s has witnessed a decline in the federal
role for funding federal legal services to the poor but a;so a
continuing development of the bar, state, local and private
contributions to providing essential legal services.

In 1981, federal funding represented more than 95
percent of the total revenues for LSC grantees throughout the
United States compared to only 68 percent tbday. Because of the
declining federal role, the level of access to justice for our
nation’s poor is still lower today than in 1981, despite the
state bar and other responses which I’ve discussed.

Where there were over 6,200 attorneys in legal
services offices in 1981, there are perhaps 5,000 today.
Despite the unprecedented growth of other resources during this
period, one very negative result of the declining federal role
has been a substantial increase in the disparities of legal
services available to poor persons state by state.

While some states have been very successful in

generating nonfederal resources, including 10 states where the
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non-LSC resources exXceed the LSC funds at this point, other
states such as alabama, Iouisiana, Mississippi and New Mexico,
have developed very little other rescurces.

It is essential that federal funding again be
substantially expanded as it was during the first 15 years of
the legal services program to assure that poor persons be
afforded a minimum access to ‘justice wherever they live. We
have entered a new decade.

One potentially favorable result of the last 10 years
has been the creation of organizations in virtually every state
to administer IOLTA and other funds for legal services, and
which may take increasing responsibilities to advocate for
increased funding, to direct funds for local priorities, and to
require that resources be managed effectively and efficiently
for their states needs.

The American Bar will continue its leadership. The
ABA’s Access to Justice Conference, conducted by the consortium
on legal services in the public in 1989, demonstrated a renewed
interest by bar leaders and others in exploring new ways not
talked about befdre, to provide access to justice for all

Americans.

The system of services that can develop from these
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trends can become more healthy, vibrant and productive. than any
we have ever seen before in this country. While it is a time
for examination and innovation, it is also a time for action, a
time to move forward again.

It’s shocking to realize that all resources, public,
private, all resources} donated allocated currently to civil
legal service programs for this nation’s 34 million poor are
less than the funding that Montgomery County, Maryland, provides
for the public education of its 100,000 school children.

We must do more. We can. While the national debate
has raged on legal services, justice has been denied. ©Public
policy goes unenforced. Civil wrongs are not corrected. Family
crisis are unresolved. our poor are denied their rights as
citizens of"this great nation.

We should resolve together that by the end of this
decade, we can look back and truly say that this has been a time
when we have come together to ensure that our nation is a place
on this earth where all persons are accorded equal access to
justice under the law. Thank you.

(Applause)

MR. MARTIN: Did you say there are 750,000 lawyers in

the United States? Gee, if that’s true, what are 1,000 lawyers
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at the bottom of the Potomac River? A good start. We have been
at it about an hour and 20 minutes, and we have one speaker
left, and then we’re going to have our panelists ask questions.

It may be a good idea to break now then hear Mr.
Besharov and then wrap it up then. Is that a good idea? Let'’s
take a break now for 10 nminutes oniy and come right back. Thank
you.

(A brief recess was taken.)

MR. MARTIN: If you’ll come in and take a seat, we’ll
get started with the final segment of the program. Our final
speaker for today is Doug Besharov, a resident scholar at the
American Enterprise Institute. He chaired the conference that
resulted in his book, "Legal Services for the Poor: Time for
ﬁefdrm." |

Other books that Mr. Besharov has authored including,
"Recognizing Child Abuse: A Guide for the Concerned," "The
Vulnerable Social Worker," "Liability for Serving cChildren in
Families,™ and "Juvenile Justice Advocacy." Mr. Besharov, of
course, is a lawyer.

He’s taught at New York University, the University of
Maryland and the College of William and Mary. He is currently

an adjunct member of the law faculties of American University

Diversified Heporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 200085
(202) 628-2121




e

10

11

12
13
14
15
16
17
1l8
19
20
21

22

181
and Georgetown University. Would you welcome Doug Besharov?
WHO WILL SET PRIORITIES

MR. BESHAROV: Well, there’s always an advantage of
coming last, which is you get the last word until the panel of
inteloquators, but there is a disadvantage as well which is
about a third of the rocom.

Anyway, I wanted to start by asking a very personal
question to all the people in the room. That is, have they ever
théught why the legal services budget, the LSC budget for this
year, 1is only $300 million? Have they ever looked in their
heart of hearts and asked that question?

Let me put that into some perspective. Between 1979
and 1990, federal domestic spending increased unadjusted for
inflation by more than 130 percent. If you adjust for inflation
in real terms, federal domestic spending, and this is excluding
social security pension payments, it increased by 60 percent.

So the question is, why hasn’t legal services funding
at the federal level increased in the last 10 years? I think
the answer to that question tells us a great deal about today’s
program and about the future. What could be the decline? Could
it be the affects of Ronald Reagan? Well, he’s been gone for

two years. Chuck Hobbs, who I was sitting next to at 1lunch,
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said he had seen the president a few months ago, and he was
wearing plaid slacks and a nonmatching plaid jacket. So it
can’t be the president’s impact.

Could it be that the American people have continuing
dislike or hate for the poor and have been parsimonious in their
suppert for poverty programs? Well, to an extent, but remember
that domestic spending increase is across all programs. In the
last budget agreement, Congress, among other things, increased
at an annual ievel by 1995 the earned income tax credit by §9
billion. Let me repeat that, billion.

So how could it be that the legal services program
seems to be stuck at $300 million? Well, maybe it is, as Mike
Wallace said, that legal services lawyers don’t sue germs; they
sue people. This is the affect of the Farm Bureau and bankers
and whatever.

My own impression is that those groups don’t have that
much sway on the Hill or with the administration. Perhaps part
of it is the fact that the American people don’t like lawyers.
If it were a little earlier in the afternoon, I might make some
jdkes about lawyers.

But I would remind those of you who 1live in

Washington, D.C., or the environs, that last month’s
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"Washingtonian" magazine, which is a magazine for the general
public, had on its cover first kill all the lawyers. So there
is antipathy to lawyers in this country.

But I don’t think it‘’s just that either. I think it’s
deeper. So, again go back to that question, why is the legal
services appropriation seemingly stuck at $300 million? Here I
think Roger’s comments were really dquite appropriate. That is
the question of what’s the product? What are we selling? What
are we trying to sell to the American public?

If we were in business and we asked saw ourselves that
our sales were level or down over a 10 year period of time, we’d
say that there’s something very wrong with our product. Now it
just happens that the Japanese don‘’t specialize in lawyers.
Otherwise, we’d probably be importing Japanese lawyers, or at
least legal services lawyers.

So what’s the problem? Well, I would put to you that
equal access to justice is an inadequate reason to spend a lot
of public funds. I have inadequate access to justice. I can’t
afford to right half the legal wrongs I face. I’m not alone in
that.

I can’t believe that the American people are that

impressed to be told that a foreperson can only have one will
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every 10 years since half the American people don’t buy one will
in their entire life. I can’t believe that the American people
are going to be that impressed to hear that poor people can’t
have a lawyer to sue for an automobile accident or whatever,
since we know, as a matter of fact, Gary Bellows’ research is
proving that as a matter of fact.

If a legal claim in a products liability is under
between $10,000 and $15,000, he can’t find a lawyer to take it,
middle class or not. So I think that the notion of access to
justice as the rallying cry or two lawyers per 10,000 poor
people is not sufficient to mobilize support for a program like
this.

It may be in a room full of lawyers, but leave the
room full of lawyers, and people look at you. Well, what would
be the reason to increase the budget? I think you come down to
only one thing and that is if the program did something to
alleviate poverty. .

It is, after all, an outgrowth of the "war on
poverty." Scme of us thought the program had something to do
with fighting poverty. Here today in various forms you heard
different versions of that. I was really quite struck to hear

Chuck Hobbs from the Reéggn White House talking about how you
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could use lawyers to fight poverty in an entrepreneurial sense,
that use them to empower the poor and so forth.

I was struck by Earl Johnson’s comments about ideoclogy
and so forth. What I’m afraid I was hearing, you see, was the
ideoclogy of the 90s versus the ideoclogy of the 60s versus the
ideology of the 70s versus the ideology of the 80s. All of that
worries me to no end, all of it.

What it means is someone else wants to decide what’s
best for poor people. That shifts with the wind, shifts with
the wind. Things have gotten much more complicated since I
graduated from law school. I graduated. Gee, I didn’t do the
math. That’s a lot of years ago.

Alan, when did we graduate?

MR. HOUSEMAN: 1968.

MR. BESHAROV: We were in ‘68 together. Well, in
1967, 1 was 1in Mississippi with the law students research--
civil rights research council. You know, the interesting thing
about that summer was that every poor pérson who we represented
had a 1legitimate grievance, and it was largely against the
government or the larger society or the larger economy.

So it was pretty easy to talk about the mission of

fighting poverty. We gave poor people a lawyer and they tended
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to sue non-poor people. That’s changing around the country. If
I had more time, I would give more examples. But let me just

give a few.

For example, law abiding tenants in public housing
concerned about the drug pushers living next door. For example,
students in a public school concerned about their knife-carrying
schoolmates. For example, poor people who happen to own a
small, two-family home concerned about the poor person, another
poor person living in their home not paying their rent. For
example, the single mother with children, poor, and the father
of those children also poor, not paying child support.

In each one of those examples, we’re talking about
poOr person versus poor person’s interest. It’s no longer so
easy to say what’s the best way to help the poor because there
are two poor people in that equation. Now, some people will
answer, ah, that’s simple. We’ll give both sides a lawyer.
Instead of it being two lawyers per 10,000, we’ll make it four
lawyers per 10,000 poor people.

If Bill McCalpin is right and it just takes enough
knocking on the doors of Congress that will happen, we’ll all go
home and be happy. I don’t think it will. I think the only way

there will be a major increase in legal services for the poor is
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if there is a better articulated mission.

Here, I think, the cost of the nonarticulated
incomplete compromise that Mike Wallace talked about is exactly
on point, which is everyone can lock at the program and talk
about its different mission. Therefore, it has no mission.
Therefore, it has limited public support.

Well, this is supposed to be a talk about who sets
priorities. ' Why have I come at it in this way? It is because I
think the mission should be fighting poverty, alleviating
poverty, making poor people more economically, more socially,
more whatever, better off.

My problem is I’m not really happy with who is
deciding how to do that. I’ve written in this book, and I know
that there’s somne disagreement, that I think the system right
now is largely lawyer driven. I don’t think lawyers should make
those decisions.

As I watch what’s happening here in Washington, I see

decisions, first of all, on the cases that will be easy to
decide. That is, no legal services money for drug pushers. But
recognize what that is. That is a form of priority setting

within the program.
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I can see it going from there. If we adopt CcChuck]
Hobbs’ view about poor people’s empowerment, it will be another
form of priority setting by nonclients, much necessary given the
abuses of the current system, but really not the way we want to
go. |

We don’t want the federal Congress setting these
priorities. That leaves me with only one group of people. I
certainly don’t want the Board or the non-Becard setting these
priorities, nothing personal. That leaves me with only one
group of people left, and that is the clients.

And I liké very much Alan Houseman’s phrase, "client
driven priorities," because iﬁ’s very tricky to figure out how
to do it. But I think if we’re talking about a program that’s
going to do more than provide a reéctive service to people who
are being kicked out of their homes or have a consumer problem
or whatever, if it is going to be a program that’s relevant to

fighting poverty, then its priorities have to be set by the

| people who are poor, not by the lawyers who are supposed to

serve them, not by the bureaucrats in Washington, and not by the
members of Congress.
How do you do that? Well, that’s where things get

tricky. I have no better authority than that bastion of
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conservative journalism, the "Washington Post" this weekend,
"Reinventing D.C." I mentioned this -- I want to go through
this. It will take a minute; no more than that -- because the
concepts that we’ve been arguing about for really five or seven
years are the concepts of how government is changing its legal
services or at least the Legal Services Corporation grantees and
the Corporation that have not.

But let me read the 10 elements of reinventing the
District of Columbia that David Osborne listed in the magazine.
First, use government more to steer than to mow and then to row.
That.is set policies 1in that general direction but let other
pecple operate the program. Whenever possible, inject
competition inte public service.

Number three, tie spending to results not to wing!
flaps, not to how many times people go into court but what the
results are. Let people choose émong many different service
providers. It sounds like a repraise of some of the arguments
of the last 10 years.

Don’t just spend money. Invest 1t and measure your
return. That’s monitoring. Use goals not rules and budgets to
drive your organization. And the goal, really, again I would

say, can’t be more lawyers. The goal ought to be more than wing
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flaps, that is ducks, something, birds, flap their wings and
don’t fly.

Lawyers do 'a lot of talking. What’s the result?
Decentralize authority, and that’s a message on the other side.
We have a lot of dedicated people out there running programs.
It’s not all that pleasant to be a legal services lawyer. It is
important to recognize dedication to decentralize authority,

Push control of services out of the bureaucracy and
inte the community. Choose prevention over cure. Lastly, and
the point that I think is most important, whenever possible, use
market mechanisms rather than administrative mechanisms. This
is the Washington Post talking, and this really is the
developing consensus about how you run government.

Well, what does that mean for legal services? What
does that mean for my argument that if we’re going to have a
program that’s going to be relevant to a higher objective than
merely providing lawyers for poor people, we have to give the
poor clients a voice in all this.

It means creating some kind of market or quasimarket
for legal services to the poor. Very tricky, very tricky
business for many reasons. Let me juét mention a few. First,

think about the national backup centers which provide important
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services, many of which pfovide important services, some of
which don’t.

Basically, I wish I was the director of the national
backup center. As far as I can seé, as long as you don’t put
your fingers in the till or your hand or your arm or your elbow,
you’re guaranteed continuing funding year in and year out. I
think that’s terrific.

I wish the people who gave me money did that year in
and vear out. Now the ocld Board proposed the system, a thought
of making a market, which was, it said to all the programs,
we’ll give you a proportional amount of the money that we now
give to the national backup centers. You can buy backup center
services or you can use the money for anything else.

The fallacy with our proposal was that since this
isn’t a real market, it could be a real danger of free riders.
That is the programs would use the money to either raise their
salaries, expand their services and so forth.  The backup
centers would disappear.

So what we proposed as a way to create a market
mechanism but not destroy the program but to make it more
responsive now to the local program managers, not directly to

clients but to program managers, we sald, create, in effect, a
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voucher system in which the programs could only use those
vouchers to purchase the services of the national backup
centers.

That way we’d know from the programs which are the
most valuable backup centers. We were worried because, again,
you know, you’d have to worry about stgbility across the period
of years. We said, don’t make the backup centers dependent on
all their funding from the system, because there could be
variations and so forth, give them 50 percent of their funding
every year.

But leﬁ's see how the programs vote. So what we were
proposing was a form of quasimarket, a limited market just to
see which were the most important backup centers where you could
try to do similar thinés for clients. Here the idea that we’re
all kind of circling around but we’re not real sure how to do it
is copayments.

We know that people who don’t pay for something don’t
value it as highly as people who do pay. That’s a reality. For
my middle class and upper middle class friends, let me tell you
even a dollar is a lot of money. It sends a signal. If you
doubt me, go into the Potomac shopping mall, not 15 miles from

here, where there are all these middle class and lower middle
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class folks, where there is a store and everything in the store
is $1.00.

A dollar is still important. So even if we charge
people a dollar to come in and ask about something, it would
change the tenor of the program. In medicaid, there have been
experiments, and medicare, with c¢lient copayments. We know that
by requiring copayments, we shift client decisionmaking.

The big challenge in legal services as in medical
services 1is not to exclude people from needed legal
representation simply because they don’t have money. That will
be very tricky to handle, but it’s doable. At least it’s worth
pursuing.

I would put to you that unless we have a system in
which it’s the clients who choose how we propose to fight
poverty, there is no legitimating process by which to justify a
class action, by which to Jjustify a change in a law or
regulation, which those of you who know me know I think are just

part and parcel of being a lawyer.

But a lawyer, as Roger Cramton said, needs a client.

I need something that legitimates my advocacy. It ought to be a

priority setting mechanism that allows us all to say this isn’t

the lawyers of the local level deciding. This isn’t some Board.
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I sit on a number of Boards and we rubberstamp what the
administrators want.

This 1isn’t a bureaucracy in Washington. This isn’t
the Board in Washington. This isn‘’t the Congress in Washington.
This is the people who are most affected by the service. I
think, in conclusion, that without services that reflect this
kind of market mechanism, that give c¢lients a direct
articulation of their interest, that the legal services budget
will continue to be $300 million.

The legal services program in this country will

continue, in fact, increasingly be irrelevant to the problems of

poverty and isolated from the social welfare community which, ini

my travels, is what’s happening. Anyway, it’s late. Thank youg
very much. : '
(Applause) |
MR. MARTIN: Well, we have certainly had four
interesting and thought provoking speakers. They now, at least

three of them, get to defend their talks. We’re going to

reverse the order this afternoon. Again, I remind vyou,
panelists, you have five minutes. Leona, if you would start
first?

MS. VOGT: I'd like to address my question to Bill
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McCalpin, although others certainly can comment if they would
like. Bill, you laid out some ideas for the future of possible
ways for the program to go to increase access and quality. I
felt you dismissed somewhat the potential for alternative
dispute resolution, saying that such a small percentage of the

cases go to court and alternate dispute resoclution works well inm

such cases.

However, if you look at the data over the past 15 or
20 vyears of legal services, between 40 and 50 percent of the
cases are in the family law area or in the consumer area,
although I understand there’s a complexity of problems that
would call for different types of resolution of disputes.

I guess I would like to know more about why you think
ADR is not, and in particular mediation possibly, doesn’t have
as much potential, or maybe I misrepresented what you said.

MR. McCALPIN: Well, I think obviously you have to
think of the manifold ADR devices that there are. Mediation, I
think, is a potentially more useful than arbitration. But even
then, there are a number of issues even in the consumer and
family areas which are handled in legal services terms by brief
advice by a telephone call, a letter, that sort of thiﬁg.

I don’t think that the formality even of mediatiocn and
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especially of arbitration is a particular useful device fpr
that. I think that, you know, we generally think in terms of
alternate dispute resolution as alternatives to either formal
court adjudication, litigation, or contested matters in the
administrative area.

| Those, by definition, involve a relatively quite small
percentage of the representation which is afforded by the legal
services programs. I suppose in some respects my views are
shaped by my own perscnal experience in some court and some next
alternate dispute resolutions proceedings which are nonbinding
and which I think wound up costing the client more money than if
we had just gone in and tried the lawsuit to begin with.

We had to gear up once to try the arbitration. When
that was unavailing, we geared up a second time and tried the
lawsuit. The result was a more expensive experience for the
client than if we had simply tried the case to begin with. I
didn’t say no recourse to alternate dispute resolution.

I merely said I don’t think it’s a panacea and I don’t
think it is a big player in the ability to reduce the cost of
representation of poor pecple.

MR. MARTIN: Thank you very much, Bill. Our next

panelist i$ Kent.
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MR. SPUHLER: I have to say this afternoon basically
translated to me as there is an awful lot of additional work
that is coming my way in the rest of the program which always
makes me nervous. I guess I want to test if I’m hearing that
right.

I was somewhat surprised to hear, at least, ultimate
orientations of client service to what my understanding has been
our orientation for years. That is, having a significant amount
of our work at least hopefully contributing to <client
empowerment and client ability to move out of poverty in a whole
variety of shapes and forms.

I heard a lot of that we needed to get back to that.
But I also heard that there’s a wide variety of approaches that
people have thought through that may or may not accomplish tﬁat.
To my knowledge, not many of these have been tried. I guess
from the field’s point of wview in the past is that untried
approaches have suddenly risen to level of systemwide policy.

I guess what I’m asking is, given 'all that available,
shouldn’t really the approach be that it’s really a call for a
lot more experimentation by all of us and trying a 1lot of
different things before we establish systemwide priorities and

systemwide approaches that I don’t think any of us know whether
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they really achieve what I think is a shared direction of how we
best use our talents with limited resources to maximize client
empowerment?

MR. MARTIN: Doug?

MR. BESHAROV: First of all, yes. Let me give you the
polité answer and then the impolite answer. Yes, I think it’s
crucial that we experiment. As I tried to say, we don’t know
exactly how;to do these things, and we have to work on them. 1In
fact, what I would propose is =-- thank you for kind of being my
straight man on this.

I would propose that the Corporation collect a fewr
people, broadly representative of the kinds of folks in this

room and the kinds of folks who are not in this room, by the way

|
about how one would make these changes and then to figure out |

how to do an experiment, not nat;i.onwide but an experiment in
some number of jurisdictions with the variations on the theme of
client driven -- I’m using Alan Houseman'’s words because I think
it’s important not to think of it as purely copayments. It’s a
mix of different changes -- client driven decisionmaking.

I think it would be very interesting to £ind out after

a year or two or three how differently the services are
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delivered, what the different outcomes are and so forth. So, my
polite answer is yes, you’re absolutely right.

But, let me give you my impolite answer. There was
something in what you said that got my goat. I’'m allowed to
talk this way because I’m a lawyer. Lawyers are only hired
guns. We work for someone. We have no morals. We represent
the express desires of our clients.

At least that’s how I operated when I was in private
practice. If I didn’t like it, I tried to get away from that
client as quickly as I possibly could. There is, to me, a very
unhealthy aspect to this discussion when we talk about the
field, because the field is just 4,000 hired guns.

Now I know we’re all dedicated, and we care, and we’re
in this, and we don’t make a lot of'money because we care about
poor people and so forth. So I am being very unfair to you.
I'm sorry, but I wanted to make this point which is we really
are only the lawyers. We should remember that there’s a whole
other group which is the clients.

They tend not to have a voice 1in these kinds of
discussions becaﬁse they don’t have those seven years of
training in how to be articulate and how to argue, and they

don‘t have a day to take off from work to come to Washington to
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hang around and do this stuff.

So I agree with you. In fact, I‘m sure that we agree
on about 99 percent of what we’re talking about. But I think it
is important that we remember that there is a group here who
aren’t represented.

MR. McCALPIN: Let me disagree with you as strongly as
I can. I have practiced law for 42 plus years. I do not regard
myself solely as a hired gun to do whatever a client comes in

and asks me to do.

I believe that it is part of my rule to council and

advise with that client, to steer the client away from a result

'which 1is inappropriate, which he doesn’t want or which the

system shouldn’t have or which would involve him or me doing
something inappropriate.

I believe that the lawyers in the field in the legal
services programs are at least as principled as I am, and that
they are not solely hired guns taking whatever position a client
asks, but that they are counseling and advising and helping us
to have a better atmosphere, a better civilization than we have
had before. I disagree compietely with you,.

(Applause)

MR. McCALPIN: Now let me be polite. I agree with you
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that experimentation is the way to go. Experimentation will
produce knowledge and information. I personally have long

believed that we ought to experiment with copayments. I happen

to know that they have done that in Canada with very mixed

results.

I happen to believe that if we are to get into
competitive bidding, it must be on an experimental
learn-as-we-go basis and not throw out the whole baby with the
bath that we have. So to that extent, I’ll be poclite.

MR. MARTIN: In a sense of fairness, Bob, do you want
to comment?

MR. RHUDY: VYes, just very briefly to respond to Ken’s
gquestion. I think experimentation is useful. TIt’s necessary at
this point, but obﬁiously everybody doesn’t have to do
everything. We’ve got over 300 LSC programs across the country.
The delivery system is becoming more diverse.

You’ve got other service providers as well. You‘ve
got 50 states. You’ve got different funding sources. You've
got different interests. You’ve got different personalities.
You’ve got different conditions.

lLet something be tried in one area. Let it be

assessed. See if it works in that area. If it does, then
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others will try it. If it fails, it’s been tried. 1It’s a good
time to experiment. I think it’s useful. You may not want to
do a particular thing in Florida. We may do something else in
Maryland. We’ll let you know how it works.

MR. MARTIN: Thank you all for those remarks. Mr.
Smith?

MR. SMITH: I might start by saying I practice law
only 41 years compared to Mr. McCalpin’s 42, but I join him in
the reaction to Mr. Besharov’s remarks about the role of lawyers
in society. I trust he does not teach his students at
Georgetown or wherever else that lawyers have no morals. So
politely, I’ll give you an opportunity to reconsider that
statement.

I address my question to Mr. Rhudy in the first

instance. If I have any left over, I have one that I’ll address

Mr. Rhudy points out that there’s a need to stimulate
and expand pro bono beyond the 18 percent or my 30 percent of
the lawyers in this country today. I fully agree. That takes
money. It takes money to recruit the lawyers into pro bono

programs and to sustain the pro bono programs.

As we developed IOLTA in Florida, I though those
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monies were going to be used to sustain pro beono programs
primarily. Now most of the money goes to supplement LSC field
programs in the State of Florida. I asked Mr. Rhudy, what is
the Jjustification for wusing IOLTA monies to support LSC
programs? Does not this shift the cost from broad public
support to those who are employing lawyers? Does not it inhibit
further congressional appropriations on the grounds that, gee,
there’s this $140 million out there, we don’t need to
appropriate more for the legal services?

Doesn’t 1it, therefore, overall adversely affect the
capacity of the system to grow and to.serve poor pecple? Aren’t
we going to need these pro bono programs that we would develop
with these additional monies when the IOLTA programs Qo out of
existence for a variety of reasons, including the development of
technology of which will put them out of business?

MR. RHUDY: First, I’m not all sure that IOLTA will go
out of existence. They’ve had subaccounting in. Canada for
seven, eight years. It has not really affected IOLTA in Canada.
They’ve had subaccounting in New York for quite some time, and
we haven’t seen that really affect it yet. It could in the
future. That’s something we’re monitoring. I hope IOLTA will

be around, and I hope it will continue to develop.
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I think a substantial amount of money is going for pro
bono develcopment both by ABA resources and the ~-- if there’s
about $300 million, close to it; for field programs right now,
10 percent, 12 1/2 percent of that is going to promote pro bono

activities.

We’re lookinq at a subsidy for pro bonoc of around $20
million at this point, I would assume, not counting the private
attorney contributions. IOLTA programs are also contributing
substantially to pro bono activities, I said, about $10 million
between 1981 and 1989.

That amount is substantially growing. We’re making
about 15 percent of our grants in Maryland for pro bono
activities. We’re trying to stimulate a real expanse of pro
bono. The IOLTA programs in New York will be contributing about
a million dollars for pro bono expansion over the next years
time.

So I think it is a very real priority of pro bone.
But I think IOLTA programs felt that they had other things that
they needed to do also. The initiation of IOLTA in most
jurisdictions was in response to the federal cut of LSC grantees
to maintain as far as possible some of those resources IOLTA was

-- a lot of funds went forward for those purposes.
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I think it’s a good time to really evaluate on a
dollar-for-dollar basis what you get for what kinds of resocurces
public and private you put into different systems and find out
how much does it take. Pro bono is not free. People know that.
There is administrative césts, support costs, recruitment costs,
the callbacks to attorneys when they don'f take cases until you
can actually place a case.

Pro bono cases across the country seen tp be
averaging, and I‘m looking at it, between $34 and $400 per case,
depending on where you look at, just to administer the program.
I don’t think that the development of IOLTA should be used to
excuse the federal role. There’s an ungquestion federal
responsibility in providing civil legal services to the poor.

That role, I think at this point, is not being met to
the level at all where it needs to be. ITOLTA has been helpful.
Other sources have been helpful. All these rescurces need to he
expanded in the future, and I hope resources for pro bono. I
believe pro bono activities will be increased as well.

MR. MARTIN: You have another question, Mr. Smith?

MR. SMITH: It’s an unfriendly dquestion to Mr.
Besharov. You asked why the LSC budget is not increased over

these periods of time. I think, if I understood you correctly,
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you suggested that’s because priorities are lawyer driven and
because the mission is poorly defined.

Was this true in the Reagan yeafs? I guess you would
have to say yes. Was it true in the Carter years? I guess you
would have to say yes. Then why wés there more money in the
Carter years than in the Reagan years?

MR. BESHAROV: Because about 1980, the American people
started redirecting the priorities of government. Many domestic
programs changed their emphasis, witnessed welfare reform,
witnessed a greater emphasis on assistance to the working poor,
such as a major increase in the earned income tax credit.

During that period of time, the direction of legal
services in this country, its content, did not change with the
times. .A times, they are a changing. Aand the content of the
program has to change somewhat.

While I have the floor, I guess I should apologize.
Lord knows, I didn’t mean to insult the entire legal profession.
What I was trying to say was that we have a tendency to be
patronizing about the poor in a way that is inappropriate. I
was trying to reflect the kinds of words that nonlawyers in our
societies use towards us.

So 1 apologize to the extent that it was taken as
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anything personal to anyone in this room or in the profession,
but merely to reflect the fact that at some ultimate level, we,
in fact, do have clients. Although we can give them advice and
so forth, I think they are the ultimate decisionmakers in the
case. Otherwise, we leave the case.

MR. MARTIN: Thank you. Catherine?

MS. JERMANY: Okay, thank you. I’ve sat here kind of
patiently and listened teo all of this, and I found it most
interesting. I first came to legal services a whole lot of
years ago as a client and moved up through the ranks from an
ordinary, miscellaneous, at random client who needed services,
the one who really kind of wanted something halfway between the
hired gun and the savior, to client Board member and so forth,-
and through the'Corporation, td be the director of paralegal
training in career development in the Corporation.

During that time, and then since then, I have found in
my discussions with clients and providers that they view legal
services as a means and not an end. And what I have found
instead of heard here is sort of an eche that people feel that
legal services is the answer or the ending place or somewhere in
the middle, but it really is the beginning.

It is the beginning place where you can begin to
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empower clients to do some of the things for themselves. I have
only one little minor suggestion. I've been looking at the
programs and looking at services, and I still work with legal
services programs in California quite regularly and frequently.

And I don’t believe that there’s going to be a real
substantial increase in the amount of money that LSC gets in the
near future. I mean, in order to really serve clients at the
rate that they need to be served under the lawyer model is going
to take billions and billions of dollars, and I don’t think
that’s where we’re going. I think we’re going someplace else.

So we really have to look at the resources that we
have available to us at this time to serve the ever-increasing
needs and the ever-increasing numbers of people who find
themselves in what we call legal illiteracy or their inability
to de for themselves what needs to be done legally.

We have Dbasically a suggestion that we offer as
paralegéls and as past legal services eligible clients, we say
look at your services somewhat like the medical profession loocks
at their services. We’re talking about doing some legal
triaging.

We say that we want to keep lawyers because we love

them, and I love them, especially since I’m married to one, a
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legal services project director of the past who has been very
helpful in providing some information and a good person to fight
with over these issues.

We believe that legal services in meeting its mission
has to continue to do impact litigation. We believe that
lawyers should be lawyers and not paralegals. We see lawyers
and legal services progranms cérrying out far too many nonlegal
tasks.

You may not type, but you certainly use your word
processors and do a number of things that paralegals and other
nonlawyer staffs might be able to do. It is true to some extent
that we want to have hired guns. We want to have people who
understand what our needs are, and it can be done in a way
systematically and increase the number of potential clients
served by doing several things.

One, you could make Yyourselves and your staffs
available to do form typing for consumers. That is, open your
offices to eligible clients who come in with their papers and
type them for them. What we have found is there are hundreds of
clients throughout the country who go to the courthouses, pick
up the papers and don’t have a vehicle to type them.

They don’t have the five dollars to pay at the
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library, and they don’t have the typing skills to type those
forms. So a great part of the service is that many people need
is just to have their papers typed. So part of your clerical
staff could be able to type forms for eligible legal services

clients.

The second area 1is to have self-help law services.
More and more of your clients are sophisticated. All the new
poor people are not illiterate. They are able to view self-help
law materials and participate fully in the resolution of their
cases.

We say what you should do is encourage that, have your
nonlawyer staffs fully participate in helping people help
themselves. In California, we run training programs for legal
services paralegals called "Helping Your Clients Modify child
Suppert," "Helping Your Clients Do a Living Trust," "Helping

Your Clients Complete a Number of Other Tasks That They Can Do

- This would not only help those clients and increase
the amount of services that you could deliver, it would also
free up the lawyers to be able to do litigation and to litigate
the cases that needed to be litigated and do impact litigation

when appropriate.
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We believe that legal services has to function in a
way that increases the number of people that it serves with its
limited resources. And we are interested in talking to anybody
about that. My general question is, I’d like to know how the
speakers feel about that project, about that possibility.

MR. MARTIN: Why don’t you start? We’ll go right down
the line.

MR. RHUDY: Well, I think a lot of the things that you
recommended are very appropriate. I think some of the things
are being done. I expect to see, agalin, more experiments in
some of the areas you’re talking about. I’d like to see also--

and we really haven’t talked about it much teday, but I’d like
your impression on that -- looking to delegalize some procedures
that currently require attorneys or others, particularly divorce
proceedings, simple divorce proceedings, not cases that are
truly contested or where there are children or some sort of
special conditions.

I think we should place more of a burden to open up
public institutions to courts so that we don’t have to use some
of our more limited resources. I very much agree with you in
terms of letting lawyers be lawyers. I’ve seen too many -- I‘ve|

been in too many legal services offices where the attorneys go
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back at nighf to type their papers.

The ratios of staffs in a legal services office, many
private attorneys would be absolutely shocked to go in and seée
that there is so much emphasis, and appropriately, on trying to
fund attorneys. But they aren’t resource in a way that you’re
really using their times as productively as they should be.

That’s true of paralegals as well. Self-help
materials are very useful, need to be expanded, need to be‘
reviewed. I think you’ll see some more of that.

MR. McCALPIN: TI attempted in my remarks to respond, I

think, to your gquestion. In my view, it takes a constellation

of remedies to improve our ability to resolve the problems of|;
|

the poor. I do not give up on additional resources.  .I intend!
i

to agree with you that there is not going to be billiens ofé

dellars in the foreseeable future on in my lifetime, but I think!
there can be more hundreds of millions of dollars than we have.

I think that we can get more pro bono services from

lawyers, but to respond directly to you, I did believe that we

i

should increase and improve on our training of clients to assist

themselves pro se. I know that you are doing that in%

California.

I sat in a year agc at the NLADA meeting at a program
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presented by a legal services program in Colorado who, one night
a week, have training programs for clients to do pro se divorce
and other domestic relations work. I think that is ’certainly a
must that we ought to do.

I think that we oﬁght to provide the possibility--
indeed, there are plenty of possibilities now for representation
by other than lawyers. I think we just have to take our heads
out of the sand, recognize what’s going on, but I caution again
no two-tier systems of justice.

Don‘t do like Attorney General Meese did some years
ago and say the poor people can get all the service they need
from the law students who haven’t even graduated from law
school. And the rest of the people can have lawyers. I
disagree with that concept completely.

I think that +to the extent that nonlawyer

representation is permissable across the broad spectrum of the

with you that those are facilities and devices which are
available to match supply to demand.

MR. BESHAROV: Just to mention a little bit about
market mechanisms in this regard, right now the decision to

adopt those kinds of innovations are a function of just the
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‘lhelp the adoption of these kinds of ideas.

214

personal or the staff desires or the program.jdesires and
individual programs. Everycne wants to be more efficient. They

try to do it.

What you’d also want to see in a system that was
running at peak efficiency is some incentives for people to do
that outside of the individual program. And you would see that
two ways if this were a business situation. First, somehow
they’d make money out of being more efficient. That would be
either from the Corporation or from the client. That’s number

one.

Number two, you would like to see them be penalized

know, I want to again say on the one hand, and on the other
hand, you can’t impose these mechanisms too extremely because
this is not a total market.

But you would like a system that reflects and rewards

greater efficiency in one grantee than in another. That would

MR. MARTIN: Thank you very much. Steve?
MR. COX: I face a difficult choice. Catherine just
said do it. Catherine doesn’t even know the choice.

MS. JERMANY: That’s all right. I’ve got a feeling.
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MR. COX: The choice is between serving the purpose
that I was brought here for, and that was to raise a question,
or to seize as Reece Smith did this morning the opportunity to
give a mini talk. I want to finesse that by, in essence, ending
with a question, and a question that, in a sense, doesn’t really
call for any response but hopefully a thought-provoking
question.

It goes to the issue of client versus attorney driven
priorities. I'm an economist by training, but I really first/
and foremost consider myself an educator. We in the education
world, I believe, face the same very difficult situation that
you attorneys do in legal services.

We, Bill, advise students all the time, advise them as;-
to what courses to take, whether to go to school, how long, so
on and so forth.  But we’re constantly faced with, do the
students really want the educational services that are being
rendered? If not, what kinds of services do they want? Are we
willing and able to deliver those services?

Believe me, folks, believe me, I feel so deeply for
the situation and the question that you face because I believe
we in the education world face exactly the same issue. The

question I want to leave you is, if we ever develop some means
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by which to reveal client preferences, if we ever do, are you,
in the legal profession, willing and able, can you live with the
answer? Thank you.

(Applause)

MR. MARTIN: I assume that last question was
rhetorical in nature and not meant for an answer personally by!

any of the speakers. Well, we have a few minutes before we

conclude. I would like to throw it open to any members of the
audience who have a question or want to make a statement, short,:
a principally question, though, to any of the panel members or

!
|
|
the speakers. E
|
b

If you do, please raise your hand, stand up and be
heard. We’ve got a few minutes. If not, I have to go back to!

these guys. : .

QUESTION: It’s the general consensus of the group of:

!
there, and I’m not sure -- \
»
|

MR. MARTIN: Would you state your name and where!

\
you’re from? f
|

MR. JONES:. Albert James Jones, Jr., Executive

Director of the north Louisiana Legal Assistance Corporation.:
|

From a number of people up there, I have heard the importance of:
i

the voice of the clients in this entire process. I sort of
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agree that the voice of the client is important.
If we all agree on that, why isn’t it easy then for us
to put some monhey into re.develbping a National Clients Council? |

Why is that such a political football?
MR. McCALPIN: Amen. You’re absolutely right. I

think one of the more foolish moves of the Reagan Board was to’;
deestablish the National Clients Council. i

MR. BESHAROV: I think some of us are talking not
about some small group of people who are selected by whatever
process, but by a process of client driven decisionmaking that

happens in individual cases and individual communities

thousands, if not millions, of times a month.

I mean that’s the notion of a market. Some of us are!
talking about the idea that the way you legitimize these kinds
of decisions 1is by having as many people as possible!

participating in them.

MR. SMITH: lLet me ask a question, and I‘m sincere

about this after 25 years or 30, whatever it‘s heen, struggling.

But in the argument about the client versus attorney choice, the!
i

client should pay or the client should choose or what is our!
reaction going to be when the system reveals the client’s

preference?

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

218

Is .not implicit in all of that the whole argument
about whether the legal service program is a social engineering
program or not? Aren’t these ideological positions vyou’re
taking?

MR. COX: If you’re directing the dquestion to me,
Reece, and you looked over here, the answer is no.

MR. SMITH: I just looked to my right.

MR. COX: In fact, it goes to the matter that was
raised there in the back with respect to client councils. I
don’t want to give a lesson on economics here, but there is a
real distinction between what economists call private goods and
services, goods and services that flow directly to the
individual and, if you will, public goods and services.

It’s very easy via .a market mechanism to reveal
preferences with respect to private goods and services. Simply
see how much money they are willing to pay for it. If they are
willing-to pay more, you simply assume that the product is more
valuable to them, thus higher in the scheme of priorities, if
you will.

But with respect to public goods and services, it’s
much more difficult to do that. In the past, with this legal

services for the poor, the bar, Reece and others of you know
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that you have talked in terms of legal needs assessment, okay.
Economists don’t even talk about needs. They only talk about
wants as opposed to needs, but legal needs assessment.

I'm going to, just for the sake of being brief here,
say that that basically boils down to going around surveying and
asking people what they want, what kipds of services they want,
what kinds of services they think they need. That 1is quite
different from the way in which it takes place in the market
place.

There 1is, 1in a sense, no surveys of what consumers
want. It is simply a matter of observing what consumers buy and|
how much they pay for it. To what extent you can use that
market mechanism in a different context, such as legal services,
I think, is a real good question. But that’s really the guts of
the issue and why my dquestion was a serious one.  And I know
your question, too, was.

MR. COPEY: My name is John Copey. I'm a project
director for legal services in Pennsylvania.

We’ve had a lot of discussion about where to process
market ideas. It’s not a free market out there. Our clients,
when they have to go for medical service, they don’t have the

money for that, and they have to use a medical card if, in fact,
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it’s available. They also have to have a way to get to those
medical facilities. Sometimes they are S50 and 60 miles away.
The other thing is that if you really asked the clients what
they want, it’s going to vary. I don’t want to be beat by my
spouse, I want a divorce. I want a decent place for my
children to live in. I want decent schools. This is, in fact,
what everybody is balancing when they come in.

And I think that, you know, to say that it‘s lawyer
driven or c¢lient driven, I think that if we had an unlimited
amount of time and resources, we could perhaps deal with it. In

legal services, we’re asked to deal with not only legal pfoblems

ground for.

My father says when they hit on your door it’s because
they’re the 1last chance. They’re asking us to do a lot of
things that nobeody else in the system has wanted to do. So I
think that really. when it comes down to it, we’re asked to do an
awful lot, and we’re given enough to deal with it.

It’s always nice to talk about free market. The
problem is that it’s not a free market. It’s not a 1liberal
playing field. We’re dealing with ~-- they don’t have any

options outside of us. They talk about all these other issues,
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but they don’t really have any other alterhétive for us in any
of these instances.

(Applause)

MR. MARTIN: If I heard you correctly, I don’t think
you’re disagreeing with Steve that it’s not a free market, it’s
just a -- Steve, can I ask you a question?

MR. COX: Certainly.

MR. MARTIN: All politics is local, 1’ve heard. Are
all markets local? I mean, will each market vary, Louisiana
from Pennsylvania?

MR. cdx: Certainly, by the type of good or the type
of service. Autqmobiles are now an international market. Milk
and bread is a highly local market, many groceries right down to
what you call a convenience store which is not local but, if you
will, neighborhood in geographic scope.

So the direct answer to your question is, it will vary
by type of products and type of service.

MR. SMITH: Well, is the question you asked whether
poor people want legal services at all?

MR. COX: No. That’s what I heard, but he made a
statement. So I didn’t really feel as if it called for any

response on my part. Thanks for giving me the opportunity,
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Reece. A very, very important fundamental economic print.::iple is
you don’t ask people what they want. You give them choices and
theﬁ observe what théy do.

If I go around and ask people if they want a good
education, they’re going to say, yes, we want a good education.
But when given the resources, financial via money, vouchers or
whatever, will they then spend those vouchers or their money on
education?

That’s why I raised the question. My question came in
two parts. If we ever devise the mechanism by which to reveal
consumer.preferences with respect to legal services -- see, I
have it in an "if" clause, but that’s a real question. Can we
come up with a mechanism by which to reveal consumer preferences
for legal services?

Then the second part of the guestion was, are you
willing to live with the answer? I strongly suspect -- and, you
know, I guess I really don’‘t want to be this revolutionary, but
I’Ll do it =~ I strongly suspect, Reece, that if the clients
were given a real honest to God choice, they’d choose a bunch of
vouchers that they could turn in to some local agency and get
the money for as opposed to using it for legal services. That’s

what I suspect.
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MR. SMITH: Assuming that’s so, is that a good policy|,
for our government to follow, or are we just responding to an
economic theory? .

MR. COX: No, we’re not responding to a theory.

MR. SMITH: Well, economic'response then. I’ve argued
with my friend here about this for 10 years.
| MR. SPUHLER: First of all, in some response to the
professor, I think the answer to that question is going to
depend a lot on what the circumst;nce of the individual client
is. I mean, I know a lot of clients that when they are in the
midst of a legal turmoil would spend their voucher or' whatever
persistence out of that as opposed to just giving them some more
money that continues them in their same situation but temporary
relief. |

The second point I would 1like to raise in
consideration of this notion of how do we ever get any sense of
"the client market," particularly in a context where our
clients, by definition, have very little resources in terms of
the traditional sense.

I want to say I’ve spent a lot of time working with

clients. The resource that clients have is their time and their

energy. I think if you will spend some focus in going to
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where they are ready to put their time and energy, that that is
a level of market analysis that can guide us all.ln terms of
what kinds of our legal serviges should be provided.

I think, from my experience, you will discover a lot
of that 1is empowerment 1legal assistance. But it is legal
assistance. They will combine and put their time and energy
into projects that are going to benefit them in the long run and
deal with social systems and other systems that they accurately
view are part of maintaining their dependency.

That'’s my 18 years of exXperience of working with
client groups. You measure it by where they put their time and
energy, because that’s whatlthey have.

MR. MARTIN: Bob? |

MR. RHUDY: Kent said part of what I was going to say.
I think if a client has a legal problem and they have a voucher,
they are going to use it for legal assistance. If'they don’t,
they may use it for some cther purpose. I think you’ve got to
ration the distribution of vouchers if you set up a voucher
system. How they use it may depend on the nature of the

problem.

I’ve been in a state that had a mixed Judicare staff
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attorney program for several years. The Judicare program is
much diminished now. The private bar provided their services 95
percent in family and domestic cases, and clients used them a
great deal for that.

Private bar referred persons to us if it was a welfare
case, 1if it was a social security case, if it was a landlord|"
tenant case or a whole range of other areas that they really had
not developed expertise in. I think there is some wvalue of
choice, obviously. But I think the vouchers will be used if a
person has a legal problem.

MR. CRAMTON: One other market imperfection here that
I'm sure Steve would recognize is the free rider problem that
Besharov mentioned briefly. If you have a very large group of
people who each suffer a loss, but the loss is relatively small,
they have no incentive as rational individuals to invest in
legal services because the amount that they éan possibly recover
justA doesn’t have any relationship to the enormous cost of
vindicating their small rights.

You have to aggregate themn. So  you need a
representative approach. You need a group. In other parts of
the law, we try to do this, try to provide an engine for lawyers

to engage in activities that will -lead to an optimal enforcement
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lof law rather than underenforcement by fee shifting, by giving

the plaintifts lawyer, the civil rights lawyer, an incentive to
bring a damage action, even though the amount at stake is
relatively small.

So that’s another possible approach here and has a big
relationship. The problem is civil rights lawyers are only
interested when there’s going to be a damage award there. Sc
the injunctive relief and any kind of institutional attack that
does not seek money damages has to be left to the legal services
program.

If you start building in a big damaged pot, then
private attorneys will do the job, at least if the claim is
large enough and don’t need publicly funded legal services.

MR. MARTIN: There was a hand in the back, I’'m sorry,
the lady on the right.

MS. BERNARD: Hi, I’m Linda' Bernard, Executive
Director of White County Legal Services. My question is really
for Mr. Smith. Earlier it was stated that approximately 70
percent of the law students in Harvard indicated that they would
not be interested in doing any pro bono work if in fact they
couldn’t get credit for it.

But my question relates, number oné, to the fact, how
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do you increase that in.terms of getting private lawyers
involved in legal services directly? But, more importantly, how

do you get private lawyers to accept our clients, if you will,

I deal with a lot of lawyers from General Motors and
Chrysler and Ford Motor Company, and they, of course, are
sitting there waiting when, in fact, they have a meetingi
scheduled at the time, say 4 o’clock in the afternoon. Well,
our client may not show up until 4:45. This is at their officesg
and so forth.

There’s a general lack of understanding, if you will,;
of how people operate who are not part of the corporate

structure, if you will. I mean, they are not on time. They |

don’t always tell the truth, all these kinds of issues. I don’t,
know how to train them or sensitize them to this reality, the,
real world sort of reality. |

I was wondefing if you had any suggestions on that,
because it creates an antagonistic relationship «in someé
instances of the private bar. They’ll turn on me and they’ll.
say the client didn’t show up or they did this or they did that,
or they came to my office and they looked like this or theyi

smelled like that.
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I'm, like, you know, these are our clients and this is
the type of service fhat they need. Every case is not an impact
case. They say, well, we wantlto do appeal, but we want to do
really significant things. We don’t want to deal with this
issue. I say, well, this is the kind of problem that my clients
have. I can’t change the nature of their problems. I can only
give you the problems as they come to us,

MR. SMITH: I might say I’ve had some paying clients
who weren’t on time and didn’t tell the truth. I can only
respond to the later part of your question by saying I think it
takes education. I think.it takes efforts on the part of the
legal service program in a given community working with the
volunteer component of the program to try to sensitize them to

the very points that you raise.

I can see that it won’t be entirely successful, and

there will be some lawyers who will say, hell, I had a 4 o’clock

appointment. They didn’t show up. I couldn’t wait forever, and
left. I can see that. I would alsoc suggest, there are some
legal service lawyers in lthe field program with whom I’m
familiar that might be equally impatient and are not always
understanding as well. It’s just part of human frailty. You

can only work with it as an imperfection in the system.
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In terms of how the Harvard students are reacting at
the present time, I guess I would respond to that by saying I‘gd
look to othef institutions other than Harvard for the reaction.
In part, they are trained there to look to the corporate
community more than to the general community at large.

In part, I think it’s a sign of the times. I do not
regard it as a defect in the entire system. I can remember the
60s when we recruited my law firm. The first questions were,
how many women are you going to hire? How many blacks are you
goeing to hire? How much time are we going to have to do pro
bono work? Ten years later they were wanting to know, how much
vacation am I going to get and how much was my pay going to be?
That’s all they cared about.

It goes in cycles. But I find the young people in ﬁy
community and in my law firm, if we don’t kill them with bottom
line in billable hours, they want to do pro bono and are willing
to do so if they’re given proper encouragement.

Where I think we must lay the emphasis is not on the
young people who are coming up, but on those who are employing
them and teaching them so that they are sensitized tb the need
to be supported and encouraging to the young people that come

along. I don’t despair of them in the least.
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MR. MARTIN: Bill, you want to get in on this?

MR. McCALPIN: Well, I think the question 1s an
entirély appropriate one. Esther Lardent and I have been
traipsing around the country in recent times trying to see what
could be done to encourage superinuated little lawyers like me
to do pro bono work.

We ran in exactly to what you’re talking about. I met
with a group of lawyers in New York a few weeks ago. It became
perfectly clear that those lawyers who had been engaged in their
careers in real estate financing, 1in corporate mergers and
acquisitions, and that sort of thing, really wanted no part of a
black welfare mother who was about to be ihrown out of public
housing.

They just didn’t think that that was what they had to
offer. On the other hand, I agree with Reece. It’s not an
inscluble problem. I don’t despair even of the young lawyers at
Harvard. I think maybe what we ought to do 1is send Roger
Cramton back up there to give them a 1little lesson in
professional responsibility, which is what he teaches.

I think that within the practicing bar, that law|
school and others, it is possible to sensitize the lawyers to

the need to provide precisely the kind of legal services which
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clients bring into legal services offices. 1It’s not easy. It
will take education. It will take leadership. But it can be
done.

MR. MARTIN: Doug, do you want to get yourrtwo cents
in?

MR. BESHAROV: Not to disagree at all, but I think
what Roger was saying was something more than that, which is,
the 1legal profession today, especially that part of the
profession that isn’t just for legal services or for the poor,
responds to a variety of economic signals right now, whether
it’s fee shifting, whether it’s contingent fee or whatever.

My point would be, not to disagree ocne jot or titter
with what you said but to add to that, the notion that we should
be recognizing the economic signals that all these rules apply
for legal services lawyers as well as for nonlegal services
lawyers.

If we want to get people involved, we have to think of
this as a much.broader market for legal services, whether

performed by lawyers or not, get the incentives right so that

people who don’t work in legal services want to do this. Some

of it is going to be for money.

We don’t have to always ask lawyers to do things for
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free. We can think of innovative ways to shift fees, to allow
for class actions. There are many ways to move this forward.
If this program was designed 25 years ago, which I think is
basically the case, it hasn’t changed much, we’ve learned a lot
in 25 years about the economics of legal practice.

We’ve learned a lot about economics. We’ve learned a
lot about poverty. You might well design this program a little
differently with being called an ideolog, without being called a
right winger or a left winger. I think if there’s anything that
kind of goes through much of the comments, it is we could get
the signals a little better to the lawyers. ‘

MR. MARTIN: Thank you. Yes, sir?

QUESTION: Just kind of a rhetorical dquestion. For
those that were advocating the voucher system, I want to get
over to the larger economy. What if we gave a voucher to the
taxpayers to either get a tank of gasoline or buy a foot of
interstate highway, how much interstate highway would we have?

MR. MARTIN: Less than we can afford. Anybody want to

answer that one?
(No response)
MR. MARTIN: Cowards. Anyone else? Yes, sir?

MR. KELLOGG: Fred Kellogg, a volunteer lawyer for
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legal councils for the elderly. To what degree would incentives
of one kind or another be able to expand our share throughout
the country, giving ballpark figures? Would you recommend using
any of the federal share to create such a incentive?

MR. RHUDY: Give me an example of the kinds of
incentives you’re talking about, Ered.

MR. KELLOGG: I imagine grants would be the most
obvious, Rhudy.

MR. RHUDY: Yes, I’ve thought about that. If there
were federal dollars tied to -- you’ve got some states right now
that  just don’t want resources. I mean, one of the reasons I
think there 1s such a great degree of diversity between ICLTA
programs and state and local development and other things is
that there is not the same degree of support for expanding the
resources in those states as'there are in some other states for
a variety of reasons.

If that weren’t true, I think it may be -- I’d like to
see more states, for instance, develop mandatory IOLTA as an
example. If there were a tying of increased federal dollars to
a state that did a certain degreelof match, I’d like to believe

that that would expand that local share.

For the reason I indicated, I’m not at all sure that’s
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true. So I think that would have to be considered. I don’t
know. You’d have to look at how to design the incentive. You’d
have to look at the kind of service to be provided. In some
states, there are services that are considered to be legitimate,

whereas other services are not.

There’s a great deal of cultural variation. So
throughout the United States, depending on local circumstances,
I‘d like to loock at it. But I can’t give you an easy answer at
this point for the reasons I’ve indicated.

MR. MARTIN: One more question, if there is another
question. I’m reluctant to draw this most interesting -- yes,
sir? Have at it again.

MR. JONES: This is dealing with the economics. A lot
of us =~ I won't.say a lot. I should say some of us within
legal services during the late 70s and the garly 80s, before the
cutback started, and I assume a lot of other programs, we didn’t
really have to deal with priorities. We were able to handle
everything that came through the doof.

As I can recall, there was a high point of legal
services in most of our programs when they were at their highest
point back then. It seems to me that in this whole discretion,

there seems to be a foregoing conclusion, because to me that was
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equal access.

If you came in the door and you had a problem, we
handled it. There seems to be a foregone conclusion améng all
of you, and that troubles me because we’ll never get back to
that. We started talking about what we’re going to do for
people when they started cutting the funds. Before they were
cutting funds, we weren’t talking. We were doing it all.

It seems to me that the effort to restrict what we
were doing began with the fact that we were offending a lot of
pecple in court. So the effort was how do we restrict what
these people were doing? There were two ways to do that;
through the regulatory process, regulate what we can do and what
we can’t do, and through the financial process, cut the funds.

If you give them less money, they can do less work.
It troubles me that now our whole focus is on how little service
we can provide as opposed to how we can maximize the services we
can provide. I think you can maximize the services you provide
by taking us back to the funding level, at least start taking
uss back to the real funding level that we would have been on
had we maintained the growth that we were doing in the 70s.

I don’t see anybody discussing how you get back to

that financial position. I think the discussion I hear is how
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you continue to limit what these people do. A voucher system
would be one system of limiting, because then the client would

just let the voucher have to decide between education and abuse.

I don‘’t think a client should have to make that
choice. I think a client should be entitled to a good
education, but she should also have a right to not be beat up by
her husband. That’s the kind of discussion I would like to see
us having. How do we get back to a full service?

{Applause)

MR. BESHAROV: Well, I think the mumbling up here at
the table is that there is some disagreement about whether in

1979 there was full service. I guess we’ll have to pass on

that.

The point I was trying to make, I thought, was
directly to the issue that you were raising. I was asking the
question, why hasn’t funding increased? The answer I was trying
to give, whether it’s wvalid or not, but I’ll restate it, is
because the American people, I think, or at least the Congress,
doesn’t think the program should have more money.

Now, hdw have other programs to the poor been sold in

the last 10 years. I emphasize in the last 10 years because as
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I said when I opened, adjusted from inflation, domestic spending
is up 60 percent. Spending for the poor is up. Why hasn’t
legal services increased? Why have other programs increased?
Because they’ve gone to the Congress and they’‘ve said
this is the impact this program has on poor people. This is the
impact this program has on poverty. We have a big program for
Work Fare, which is the job training and so forth, sold to the
Congress on the grounds that it makes a six percent difference,

six percent difference, in welfare roles every year.

'Head Start sold to the Congress, sold to the!

president, on the grounds that it makes a teensy little
difference in educational capacity for seven-year-olds. That’s
the basis of the sales job., I put to you, what’s the basis of
the sales job that you do to Congress to ask for an. increase in
legal services? If you find it, all power to us all.

The question is, where 1is the argument? I would say
that part of the reason why we don’t have that is because we did

put under the carpet the business of whether this program is to

reduce poverty or to provide equal 3justice under law, again!

whatever that means.

I remember very well, and I’ll get off the floor in a

minute because I think Bill wants to say something, I constantly
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make choices about what cases I can afford to bring. I’'m always|
making those choices.

So again, I would go back and say the question
shouldn’t be how we do this; the question should be why, unlike
most other domestic programs, this one hasn’t been increased in
the last 10 years? I think the answer is partly, partly,
because it hasn’t changed with the times.

MR. MARTIN: Bill?

MR. McCALPIN: Let me suggest scme other parts. One,
we have come back from 240 million to 327 or thereabouts, about
a 33 to 35 percent increase over the last few years. A second
reason is, as Mike Wallace said this morning, we’re not dealing
with germs. We’re dealing with adversaries.

And those of us who have been through the last two|
sessions of the Conqréss know something about what has happened
to us in dealing with adversaries. We generated the opposition
of the American Farm Bureau. They mounted a big legislative
campaign to restrict legal services.

That’s part of the problem why we haven’t gotten
increased appropriations. We deal in adversarial, contentious
issues with somebody on the other side, and they’re fighting

against us.
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MR. MARTIN: Thank you, Bill.

MR. RHUDY: Can I take a bit?

MR. MARTiN: Two more statements and then we’re going
to close. Yes, go ahead and then you.

MR. RHUDY: Legal services has been subjected during
the past. 10 years, the past 8 years, to very, very strong
attacks led primarily by, I think, a small number of groups who
felt their interests were injured in the past. So they attacked
the lawyers rather than the law.

In Congress, the support for the program, I think, has
been eroded over what it was at previous times. . That has to be
reversed. What also has te be changed is, I think there’s
substantially less support publicly for poverty programs now:!
than there were several years ago.

That does not just affect our program; it affects a
whole range of programs. That has to be reversed to put more
public funding, as well as other resources, into programs that
need it and deserve it. Sco I think the job is ahead. I think
it can be done, but there’s going to take some real work before
you’re'going to see substantial increases in public funds for
these programs. I think it can be done.

MR. MARTIN: 1In the back, young lady.
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MS. GAINES: I have tried to resist, but I can’t
because I’m hearing a kind of oversimplification that just
finally baited me, and I apolégize,
MR. MARTIN: What is your name?

MS. GAINES: My name is Sherry Gaines. I’m the

are a black community. I was in legal services representing a
black community between 1965 and 1970. I hear discussions about
market phenomena, woucher phenomena, this that and the other,
and there 1is, forgive me, an underlying naivety that is very

hard to sit through.

Our clients come into our doors because they have a
crisis. If you start trying to have them engage in abstract
thought, you have a problem someone verbalized for you. Am I
going to spend my money on the highway or am I going to get gas
for my car right now?

Yes, with the cliénts council you can have some of

that long-term range thinking. But if you go at it from the

that’s why it somehow lost money. You are interpreting the
evidence very differently than I have experienced it.

I experienced legal services losing money precisely
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because legal services was successful. (Applause) I point out
that I began in legal services in California because I was in
legal services when Ronald Reagan was a governor before he was a

president.

It is precisely because legal services was able to
identify things that would change povefty, the things that would
change power, and the things that would change the structure
that Ronald Reagan changed the rules. Then he changed the
budget.

Now, let us not be naive about what happened. Yes, we
continue to exist and we have a job to do because we still have
clients who are, in fact, suffering from husbands, from each
other, from landlords, from én economy that is bigger than
everybody in this room.

So even the middle class is suffering. I am offended
at the notion that the poor should have less because the middle
class don’t have enough. As far as I am concerned, let us in
fact achieve for the middle class and the poor what we achieve
for the rich.

But in any event, let’s not misinterpret history.
Let’s not misinterpret the evidence before us. Our clients do

need some long-range perspective. ‘We have the burden of
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figuring out how to provide that for them. When the adversaries
respond because they do not enjoy giving up their benefits, let
us not panic and let us not misunderstand where we are.

If you ask my clients, who are desperately in need of

decent housing, how they would best 1like their lawyers to

function, let me tell you. It’s in creating their own co-ops, !
creating their own renovations and doing an entire kind ofi

i
1
1
!

economic development I‘m not funded to do now.

Okay, so we will work to keep them from being evicted

and we will work to keep them from starving. But let’s take theg
|

real message to Congress and face the reality that if we are;

our constituency and our audience, including Legal Services!

|
Corporaticn, a vision, a morality and a concept of justice and a?
|
concept of what we are all about that somehow has gotten,erodedg

when it shouldn’t have. i

(Applause)

MR. MARTIN: Thank you. We hate to draw the afternooni
to a close. It has been quite interesting and informative for?
me, and I think the non-Board members, very informative. To}
give us a few concluding remarks, we have asked a former Board?

member, former congressman and now current president .of the:
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burrow of Staten Island, the Honorable Guy Molinari, to give us
a few concluding remarks. Would you please make welcome Mr. Guy
Molinari?

CLOSING REMARKS

MR. MOLINARI: Thank you very much, David. I came in
a little late and I heard Mike Wallace say éomething to the
effect that Congress created the Legal Services Corporation and
then walked away from the mess. In my case, I left Congress and|
walked into the mess.

Some three months or so into the new year, 1 was
invited to the White House for a reception. President Bush was
there. At the end of the evening, he went through the receiving

line, and he had asked me how I like my new job. I told him I

liked it very much being burrow preéident of Staten Island.

He asked me if I missed Washington. I answered,
honestly, no, I don‘t. Then he said, "No regrets?" I'said,
"No." Then I caught myself and I said, "Well, wait a second,

perhaps one. What did I do wrong in my years in Congress to
have put me on the Legal Services Corporation Board of
Directors?"

I mean, after all, why would any sane person want to

sit on a Board where you meet six or eight times a year, you get
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$200~-scme odd dollars a day, maybe $2,000 a year? Only then, I
guess, I began to understand what the full meaning of the words
"pro bono" meant.

But to get serious, I find the conference today to be
fascinating., I mentioned to George Wittgraf and others that I
think it would have been very helpful for those of us thatlwere
Board members to have a seminar like this and listen to the
experts who may disagree but have some very provocative
thoughts. I think it would be very helpful to all of us,
particularly to this member.

In that almost a year that I’ve been involved in legal
services, I’ve learned a great deal. I‘’ve been very impressed,
very impressed by a lot of the providers out there. 1I’ve been
very impressed by so many individuals who are serving the legal
service community who could be working someplace else making a
great deal more money but believe strongly in what they are
doing. I met some very fine people who had that calling.

Some of the speakers today made some remarks that I
think are very fitting, appropriate and perhaps set the tone for

where we’re going, meaning Legal Services Corporation. Bill

McCalpin said, "Monitoring should become less adversarial," and

I agree with that. I’ll talk about that in a moment.
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Roger Cramton talked about political retaliation,
something that is extremely important to that question that has
been raised time and time again today as why is there not as
much money as there used to be, or how do we get more money into
the pot?

Robert Rhudy said there needs to be a substantial
expansion of federal funds? How do you do that? One of the
biggest problems you have is the very basic question of the
controversy that surrounds LSC and has since its formation. It
is locked at, and indeed has been, a troubled agency.

Congress deals with a lot of issues. This is but one
of thousands of issues. We don’t know a great deal ébout Legal
Services Corporation except that which we hear during the course
of a very limited debate. You may not even be in the room when
that debate takes place.

I found myself, sometimes as a member of Congress,
voting one way based upon what I heard in a debate that day, not
hesitating to vote the opposite way based on what I heard at a
later date. Let me just relate to you one experience that I was
involved in this year to demonstrate to you and to those
doubting Thomases that more could be done, that a less

controversial attitude could be adopted.

Niversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 643
WASHINGTON, D.C. 20005
(202) 628-2121




10

11

12

13

14

15

16

17

18

i%

20

21

22

246

We had problems right from day one with this EVA
program. I’m sure most of you in the room are familiar with it.
Every single Board meeting we went round and round and round.
It was very contentious, defied solution. I sat as a relatively
new Board member wondering how in the world do we try to make
some sense out of all of this?

I don’t think there’s very many people in this room
that really disagree al_:out what should be done in providing
legal services to the poor. Oh, we have lots of differences and
disagreements about how we get there. But this gquestion of the
files that were required by legal services to be created, which
had personnel information in it as well as other information,
there was competing priorities.

When LSC representatives went to see the files to lock
for the fiscal-related documents and personnel documents that
were inside, the question of privacy was raised. In some areas
we found in the country, they didn’t have that problem. The
monitoring division, when they went there, they received all the
files.

In other areas, they said you can’t do it. Maybe it‘s
part of our union contract or whatever. After five or six

meetings, I volunteered to bring everybody together, see if we
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couldn’t resclve that. our chairman, 7George Wittgraf, said
publicly, you’ve got to be nuts to try to do something like
that.

Well, I think I am partially nuts, but it helps in
this business of ours. We did, in fact, convene a meeting in
Burrow Hall in Staten Island. At that meeting we had Linda
Pearl representing Alan Houseman and a center for law and social
policy:; De Miller, the executive director of the legal services
for the State of New Jersey; Tim Shea, the counsel.

We had Susan Sparks, who 1is the manager of the
Monitoring Review Committee. We had Emilia Di Santo, who is the
director of that agency, that subagency. We had Dale Johnson
who is with us over here, the executive director of the legal
services of New York City. We had Dwight .Loines, who is legal
counsel to the unions of legal services workers, and others.

I was a participant. I chaired the meeting. But I
also was an observer. I watched for hours as they discussed
this very basic difference that they had., Then I watched the
byplay, as the two ladies representing legal services explained
what they were really looking for.

I saw a shift in attitude on both sides. For the

first time, I think they both came together and understood what
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each other was really looking for. You know what? Before the
day was over, an agreement was drafted and signed, and both

sides were satisfied.

Boy, what an o¢bject lesson. Talk about
experimentation. Now I have to relate a 1little personal
experience before we leave that subject. The day before this

happened, I had had some chest pains while I was working in
Burrow Hall. Some worried staff members called the doctor in,
and he quickly checked me over and said it didn’t look like any
heart problem, not to worry about it.

The very next day when we had all of this taking
place, the chest pains were still there, returned, and were a
little more pronounced. My worried staffers were saying, you
look pale. You’re sweating. It doesn’t look good. Without my
knowing it, they called for an ambulance to have me taken to thei
hospital for stress tests and all the rest of that stuff.

We were making such progress 1 didn’t want to leave.
I didn’t say anything to anybody in the room. I was feeling a
little bit uncomfortable. At a given point, it loocked like
maybe this whole thing was going to blow up in the air. At that
point, I said, hey, look, folks, I’ve got to tell you something

I haven’t said before. I am having some chest pains, and I have
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for several hours.

There’s aﬁ ambulance waiting outside to take me to the
hospital. I don’t want to leave unless there’s an agreement of
I’m sure there’s going to‘be an agreement, so help me God. True
story. True story. Everybody was s0 wonderful. I mean, they
really were so wonderful. Who the hell would want myideath on
their own consciences, really?

My friends, I tell you, it taught me a lesson. It
taught me a lesson that regardless of what your ideology -- and
you’ve heard a lot about that today -- that when you get
reasonable people in a room, and you don’t have media there
copying down what everybody is saying, and you’re people in good
faith want to discuss things, you c¢an reach an agreement.

Now, having said all of that, if the Board of
Directors -- we have a new president who is working very hard
and I think is going to do a very goocd job -- and the new Board
of Directors that comes in can work together, can have more
meetings like the kind I talked about before, and if we can make
progress, if I’'m part of it or not, if progress can be made, and
the message can get back to Congress -- because I served there
nine years, my friends, and it’s not what you heard before.

If Congress realizes that you have a well-operating
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eﬁtity that’s doing a good job and we can overcome most of that
controversy =-- we’ll never ovef come it all -- I think it will
be a lot easier to get the increase in funding that some people
here would like.

There’s competition there today. There’s competition.
Everybody has a good_program. I tell you, I -never saw a program
that I didn’t like or people weren’t able to sell reasons why
that program is a good program. Unfortunately, there was not
enough pot to go around. That’s the time that you have to make
your case.

So I will conclude by addressing those of you that
have spent years in trying to provide this badly needed service
to the people that have no place else to go and to those who may
be Board members in the future and the leaders that we have
assembled here now and before us earlier today, it can be done.

It’s not easy, but it can be done. I’m convinced of
that. I saw it happen. I know enough that there’s advocates
out there, and you‘re going to fight forcefully for what you
believe in. You should. When you’re on the Board of Directors,
it’s very difficult because you’re listening to competing

arguments,

You do have responsibility to make sure the system is
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Working well. And maybe 1f you can improve it, that you should
try to do so. When men and women of good faith sit together,
I'm confident. I‘ve learned a lot about legal services in this
last year.

I know now a lot more than before, how important it
is. I’ve enjoyed that working relationship. I wish I had more
time. I haven’t had enough time -- that’s been a problem with
me -- to address these problems. But I think we can all leave
here today feeling a 1little better about ourselves and the
mission that we have.

There’s nothing, I think, more compelling than mankind
trying to help those among us that need that help. Whether
you’re a lawyer or a congressman or whatever you’re doing int
life, I think everybody -- most of us, not everybody, most of us
a lot of times are trying to help people that are in need of{
help, and some of them crying out for help and can’t get it
anyplace else. You’ve got to feel good about that when you’re
finished. Thank you very much.

(Applause)

MR. MARTIN: Thank you, Guy. Would you please join me
in extending a thank you to all the panelists and all the Board

members and our luncheon speaker who just went out. Thank you,
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ladies and gentlemen.

(Applause)

We have immediately next door a reception in honor of
our awardees. Please join me over there. It’s again in the
Dolly Madison Room. I’1ll leave you with a quote of a great man.
If anybody tells me who made this statement, you win a prize.
"If a free society cannot help the many who are poor, it cannct
save the few who are rich." Join me next door. Thank you all.

(Whereupon, at 5:15 p.m., the meeting was concluded.)

* % * % *
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