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CHAIRMAN HARVEY: Ladies and gentlemen, good
morning. I want to reCOnvené the meeting of the Roard,
after 6ur recess last night.

I want to begin with the matter -- We have, of
course,'pending before us at thls time a motion gs amended4
and we're in the discussion of that. With the Board's
permission, I'd like to 1ntefrupt discussion of that
motion and felate to or go back to certain personnel
matters..

First, I'm pleased to anncunce to the Board
that Clint Lyons.hgs accepted the offér as Acting President
of the Corporation; and I think that's very pleasing news.

Secondly, we have another personnel matter to

take care of, which 1is that Clint has been the Secretary

Secretaryﬁgk\the Corporation, and alsc designate the
Comptrolier, ‘Mr. Ritter.

We zall on Howard Dana to make a-motion on that
purpose.

MR. DANA: Mr, Chalrman, I would move that the
Acting Secrevary of the Corporation be the very capable
Lee Ann Burnsteln, who has served the Presldential Search

Committee faithfully for, I'm sorry to report, a very
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i long time.

9 CHAIRMAN HARVEY: I think this would be effectivd

3 November 15th, Howard, would be the appropriate date due

4 to her contract term with the Board.
5 MR, DANA: The nomination is for a -~ is to

6 serve a term cotermlnous wilth the Acting Presldent. I.

7 see no reason why she could not take office on accepting.
8 CHAIRMAN HARVEY: Instant.
79 MR. DANA: 1Is that.appropriate?
10 ACTING PRESIDENT LYONS: Okay. Yeah. I think -+
11 The only problem I had was I was not clear whether or not
;E | 12 employees that were nonpermanent have not completed pro-
lé hatilonary periods and could serve as officers; and that's

Just a matter of a few days with Lee Ann, but I will

14
15 check that with the General Counsel.
16 MR. DANA: So my motion should ~- should he

e
Lratood to be as soon as possible under the By-Laws

(’/ 18 and law. \\

CHA{TIRMAN HARVEY: And T guess the other part

20 of this is the other officer, Mr. Ritter. And I think

21 that General Counsel --

MS. WIESEMAN: It's never been printed in the

22 |
I 23 By~-Laws, but there was a resclution by the Board in 1978.
2 that the 0flicers of the Corporation, in addition to
&_j- 25 those indieated, be an Executlive Vice-President, General
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Counse%,'a irector of Fleld Services, and a Director of
Progrﬁ@'SUpport. This was a resolution of the Bogrd of
Directors in 1978. It's never been publisﬁed.
N - ACTING PRESIDENT LYONS: That may be out of
date. The officers stated In the By-Laws are: -~7?
MS., WIESMAN: Forra Preslident, Secretary and
Treasurer, and a Comptroller. |
MR. OLSON: Second the motion.
CHATRMAN HARVEY: Any dlscussion?
MK. OLSON: I'm certainly supportive of that.
My understanding is that this would not interfere with
Lee Ann serving the‘Corporation as an employee --
It would not iﬁterfere witﬁ that?
CHATRMAN HARVEY: That's right.
Those in favor, signify by saying "aye'.
(CHORUS OF AYES.)
*“mgik CHAIRMAN HARVEY: Opposed, same sign.

WONE OPPOSED.)

CH) IRMAN HARVEY: The motipn 1s passed.

We xan return tc the other business of the
meeting. VWhen we recessed yesterday, to attempt to
refresh your recollection, members of the Board, we were
discussing 2 motlion as amended; and the gist of the
motion 1$_~- if you'll turn to Item 7 on your Agenda,

you will s2e there under Item 7 little dots which we've -
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desipnated as A,B,C and D at the top of the == Pare 2 of
the Agenda. And all of those, on motion made, are
pending for adortion. That is to say, the motion was to

post these in the Federal Register, along with an amend-

ment t6 this which is to post also an alternative class
action regulation. And we stopped at the point where,
as I repall it, Mr, Olson was saying that he would like
the alternative class action posted. At that point, my
memory falls, so discussion éoes forward.

Bil1l, vou may start, 1f you wish.

MR. OLSON: Just to recap, my understanding of
where we are at the moment 1s that my motlon to ameng,
whilch was Secondedkand on the floor for discussion, 1is
now pending befofe the Board, to add the part of the
draft‘of class actlion regulations to the staff draft,

so that both can go forward to the Federal Register for

“‘%ﬁﬁ?ﬁ;éigion in accordance with the principle we established

earlier yzgﬁfrday and have them both -- both the other
versions pubidshed in it -~ currently in the Federal
Register.

I tnink we may well have finished debate on
that issue yesterday.

CHAIRMAN HARVEY: Are you finlshed, B111?

MK. OLSON: 1I'11 speak to 1t, if anyone cares

to, but I -=-
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CHAIRMAN HARVEY: Let me perhans anarpen the
fécusidf;this Just a blt, members of the Board.

The statute which was adopted -~ adopted, states
(and I quote): "...None of the funds approoriated under
thls Joint Resolution for the Legal Services Corporation
shall be used to bring a cléss,actioﬁ sult apainst the
Feﬁeral_Government or any State or local governmegt,
except 1n accordance with policies or regulat;ons adopted
by the Board of Directors of the Legal Services Corpora-
tion."

That was effective October 2, 1982. There is
further language on'this report. IHere is the language
(and I quote 1t): "...Finally, the Committee amendment

provides that no funds appropriated under this Joint

- Resolution may be used to bring a class action against

the Federal Government or any State or local government,

ut .:ggigch action is brought 1In accordance with policles

and reguizgﬁins adopted by the Board of the Corporation.

| "Currently, local Agency Boards can authorize
¢lass action suits. Thils Amendment will require that
the Board of Directors of the Corporation itself regulate

class action sults apgainst other governmental bodies

through issuance of pollcies or regulations. 7This prohi--

bition assures the reciplents must eonform to Corporatlon

regulations in bringing class actions agalnst the

NEAL R. GROSS
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-' n\lﬂould allow it, to be considered my proposal

a2

Government with these Federal funds.

"The Cammittee belleves this will puard acainst
misuse of such actlons, whlle permitting their use in
appropriate cases, theréby enhancling the efficlent and
productive use of these_funds." End of aquote.

Those are, to my best knowledpe, the statute
and Cémmittee‘s comment on this -- in this area.

Howard?

MR. DANA: Rill Oléon,_do I understand your
motion to add thils as the ~- Let me ask the staff, I guess,

Have we determined that we can put out two?

MS. WIESEMAN: Yes. 'There's no problem with
publishing as many as we want. |

MR. DANA: And is 1t eclear that this will be
denominated a proposal of Williiam F. Harvey?

MR, OLSON: Well, I'd 1ike to have 1t, 1f the

as well, a - |

CHA'RMAN HARVEY: Fine. That would be fine.

MR..DLSON: I don't know 1if we're golng to do
that with respect to the other one; vut 1T one has Mary
Wieseman's name on it and the other has the Chalrman's
name on 1%, w» can do it that way.

MR. DeM0OSS: We should get -- where we're pub-

lishing to, we ought to give them some sort of an identifyl
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| ~.17|| kind of title on the draft. Call them drafts. I don't
P care ;;i_n'at_:' you want to call them; but staff draft, or

3 ‘Wieseman draft and Olson/Harvey draft, or whatever; just

4 || so they would be officlally designated, rather than Just

5 one or the other of twe alternatives.

6 | ACTING PRESIDENT I.JYONS: May I, Mr. Chalrman?

7 It seems to me that whatever we do ought to confo.;*nz to,

8 as much as posslble, ocur established str’uéturaé.l procedure.

9 And it seems to me what we have here is a situation where

10 we have our operations and regulations which has con-

11 sidered a draft in concert with the staff support for

12 that, and has made é recommendation to the Board. How-—r

e 13 ever, there 1s a minorit;}' draft, if you will, submitted

14 by the Chalrman and Mr. Olson; and it would seem to me
15 that we could so deslgnate. You know, one draft being

18 .‘che Commlittee's recommended draft to the Board, and the

T
.:gg&’fng a minority draft submitted by Messrs. Olson

2 g |l ana Harve;\.‘\\

19 MR. DANA: That's accevtable. Could I ask a

20 questlion of the Chairman?

21 | MR. DeM0SS: I don't think we need to be using 7
29 || the term "mirority". I don't know -- dld it come as a

23 minority on rhat committee?

24 Mk. OLSON: It did not, at least not for me, in

w . 25 the sense that I'm not on the committee.
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MR. DeMOSS: I think there's a connotailon that
it has been looked at by the Committee and 1is kind of a
minority report coming out of the Committee to the Roard.
And I don't think we ouéht to leave that 1hpression.

So I would -- DPon't label them as anything
.except Staff Draft and Olson/Harvey Draft or something
like that.

MS. SLAUGHTER: I think 1t should he labeled
to the term that -- on the operation and regulation,
I think there should be a distinption between that draft
and what the operation and regulations recommended.
I think there should be differentiation between that.
"I don't know how‘yqu would do it, but I think that
operations and regulations committee recommendations
should say that's where that recommendation came fromnm.

CHATRMAN HARVEY: How about Committee Draft

' »a‘,\'gi Member Draft? Takes care of the structure and

the 1dent§?§iation, doesn't 1t? I think 1t -- But 4if
you want gresiter specificity, that's fine with me.
MR. PARAS: Draft 1 and 2 weouldn't be a bad

ldea.

MR. OLSON: I think that's the best 1dea we'lve

heard yet.

MS&. SLAUGHTER: I don't think that would speak

to the difference in who recommended them.

NEAL R. GRQOSS
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~we'll settle this.

CHATRMAN HARVEY: Tf someone make a moy o

MR. OLSON: 1It's ﬁy amendment at the moment
that's before us. Howard made an Inquiry of me. I would-4

MR. DANA: And I'm continuing to ask some ques-
tions. If -~

CHAIRMAN HARVEY: IHave we settled -- Are we
resolved with the identification problems?

MR. DANA: I would like to leave that with the
staff and -- Just as long as 1t 1s clear that there are.
two drafts. The record ought to -- Actually, I'made the
motion with respect to the other draft. The Harvey/0lson
dréft on refunding.l1ls -~ there cught ﬁo be a clear distinc+
tion as to which is which. I personally prefer the
Harvey/Oléon - |

CHATIRMAN HARVEY: Can we leave 1% -~ take

“ﬁéw'faighsuggestion and leave 1t to Clint and the staff
to desigﬁzzﬁ these two documents? All right.

Howard, you haﬁe a question?

MR. DANA: Yes. Just checking on ycur -- just
inquiring. Under your proposal, you .indicate that class
rellef 1is sought exclusively for the benefit of individu-
als who are eligible for legal assistance, and their

consent to Tile a class action has been obtained in

‘advance of sult. Do you mean, by that, that each class
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member consent In advance to the filing of the sutt?

CHAIRMAN HARVFY: Fiprst, a question; Loen the
Board want to discuss this in detaill?

M3. SLAUGHTER: VYes, because I have some qgues-
tions I want to ask.

CHATRMAN HARVEY: Okay.

MR. DANA; I Just want to know 1f -- T Just
want to understand this --

CHATRMAN HARVEY: Your question is, that each
person shall consent to the sult? The answer's yes.

MR. DANA: Fine. ‘“hanks.

MS. SLAUGHTER: Okay. My questions -~ My
guestions are the time that 1t would take you to =~ you
have three different items on here.

What is the time limilt that it would take for
them to -- o file these -- to get all this cleared, in
t%;?égéggg.file such an action, the recipient -- except
exegutiveﬁﬁ\fulations determlne that the governmental
entity 1s notl likely to change the policy.

And then on the next page, prior te filling such
an action, the recipient essentlally has determined
Okay, the time 1imit for them to get permisslion for this
might result -- say, if 1t was a rent strike or if it
had to deal with, maybe, i1ne gas or the light pvill -~~ihe
time that it would ¢ake them to file this suit, the people

NEAL R. GROSS
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could be evicted by that time. "That's what 'm EA AN IEa T
they have to do all of these before that thev can get
permission to file a class action. Is that what vou're
saying? And I'm dealing with how long will it take them
to do this? If they have to go through all three of these
operations.
CHAIRMAN HARVEY: Insofar as a specific'suit
is concerned, of course, I can't answer your question
because I don't know what the suit would be. Insofar as
the more general part of your question, the answer is
yes, that this would ~~ {his would be required as we now
have requirements to meet before a class actlon can be
filed. |
Insofar as othér forms of legal reliefl is con-
cerned, this doesn't affect those forms of legal rellef,
such as a Joinder of barties who have common claims or
5 {:sq;,_\&ights to be vindicated. So that's the best answer
I can gi;:mxfu. |
MS' SLAUGHTER: Thank you. That's 211 I have.
CHAIRMAN HARVEY: All rilght. Any of the Board--
Bi11? |
MR. OLSON: Mr. Chalrman, with respect to the
substance of all this, I think 1t's very difficult for uﬁ
to -~ unless we go through both of them and compare thenm

side by sile, which is fine with me -- it would be very
NEAL R. GROSS
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difficult to answer a host of questions iike the one neaed
by Howard with respect to class -- consent being obhtained
in advance. I think that wé run Into problems of givine
notice to the cllent. We run into problems of giving
people-even an opportunity to include themselves or oot
out. The whole process of consent 1s very complex, which
you know, I don't think any of us can -- I'm not a class
actlon expert, and I don't know what the best way in which
to handle this 1s.

I think that this 1s5 one approach, and I'd liks
to have thils offered. I don't think 1t's possible to
glve short answers; and I think the Chairman would concur,
with reSpect.to all of these issues. 'This is a éomplex
area. 1If wé want £o spend the next couple ¢f hours on
1t -

CHAIRMAN HARVEY:_ My feeling about this -- I'm
3h§¥i§ cement on this.‘ I don't think you a#e either,
Bi11. I wé&: the Board to, in good faith, to comply with
the statutory mandate we received, publish this, receive
all the comments we can possibly recelve, énd rework this
or the staff proposal, into something acceptable to the
Board. That's what I have 1n mind.

MR.. McKEE: I agree.

MX. OLSON: I concur, and I think that what

we're tryving to do 1s strugegle to implement the Intent,
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the will of the Congress in the best way thal we can.
Wefve been piven certain indicatlons by Congress in rerms
of what they expected us to do, and 1 think we're all
trying to be faithful to that, to the best of our ability.
tnd as P11l says, none of these are locked in cement,
and noﬁ a single word, I would think, of either proposal
is locked in cement. And I think we ought to look forward
to those comments, and then be able to make an informed
decision. And perhaps we may even get some further input
from Denny Dougherty_in,tevms of Congressional relations,
and Mary Wieseman, our General Counsel. I look forward
to thelr comments, toq, on both of these.

CHAIRMAN HARVEY: Thank you. If there are no

other comments from the Board, I'd like to c¢all on this

lady.

MS. VARGAS: Thank you, Mr. Chairman.

. CHATIRMAN HARVEY: Three minutes is our rule.

Your name;j_lease?
M3) VARGAS: Yy name is Ellen Josephine Vargas.
I'm with the Wational Legal Ald and Defenders Association.
I would like to respectfully suggest that you
not publish the draft which has been denominated as the
Harvey draft, for thé very simple reason that it is
totally out'bf compliance with the Act. The continuing

resolution explicitly contemplales that class actlons be
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allowed. “he Conrress specifiCa]lyrrejectpd the crovi-
sionsrof H.R. 3480 which would have forbade ciass actions
‘against Government entitles. Instead, it adopted é
provision which 1s amplified by history, which does allow
class actlon.

The Harvey draft, and I do thlink 1t 1s worth
a little discussion, especially for thé people here who
may not be very familiar with what a c¢lass action is and
how 1t works -~ The Harvey draft would make 1t absolutely_
impossitle to file a class action under any circumstance.

You begin with the reguirement that the notice
of every class member be obtalned. As was brought up,
that 1s a practical impossiblliity. In fact, znd I address
this to the nonlawyers on the Board, assuming that the
lawyers know this, one of the requirements of Rule 23 is

that the class be so numerous, the joinder is impractical.

nzzﬁtif—-k\ If you can get the consent of every potential

ey
~a

N ]
¢lass meﬁgawi you can nearly automatically join them all,

making classiaction inappPOpriate under Rule 23.

We zo on from there. The Rule wduld also
require that no additional funds -- that the Executive
Director be éble to certify thét no additional funds,
possibly be malsed by taxing authority, be diverted from
any other program or come from any other place. No
Executive Tirector of a program with any integrity couid
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possip%y cert1fy this in any actlon thav involves 1ne
expen%itpre of" funds 1llermallvy withheld or whaﬁev#r.

I suggest that, if this Board is, in fact,
‘serious about complying with the intent of Congress,
this ié one of the clearest and easiest 1ssues which is
for you. Congress Intends ﬁha; there be class acticns.
The Harvey draft makes, as some of us were discus%ing
earller, the only conceivable class action coﬁld be In
a very small taxing authority where every eligible c¢lient
coﬁsents to a sult to lower taxes. That is the one class
action that I could imagine.

Class actions are a procedural device. Nothing
more, nothing less. The& have a kEy‘role in the effective
représentation of clients. I urge that this Ecard take
its responsibility seriously in complying, within this

case, unambiguous Congressiocnal intent; perhaps take a

'QI';e minutes, understand what is involved in the

-

class. agﬁﬁgh issue; and then publish the staff draft
which 45 a szponsible effort to comply with Congress,
and not throw out to the fleld a draft which makes class
action 11tigatiqn impossible.

Thenk you.

CHAIRMAN HARVEY: Thank you, Ellen.

Prépare to vote on {these motions amended. Bi111?

MR. OLSON: I look forward to receiving those
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1 kinds of comments in writing., T think that there's one
. 5 || also comment that I make, which 1s that we want Lo make
\-/ 3'. suré that the scope of the repulation that we ultimately
4 ‘adopt ~= and in fact‘,. we may -- I don't think by putting
5‘ thils out as a.reg\ilation, 1t precludes us. from, u on
6 laver time, implementing this as a grant condltion ér
7 | through any other vehicle as well, but that we would
g || 1imlt if to what the CQngress Intended us to do. I
1 9 think that‘s what all of us are trying to do, and I think
10 that we should look forward to those comments, but I
11 think even the little I know about class actions 1is at
12 odds with one represe_ntation made with respect to the
13 || stze of the class. And I think we need to get some addi~
I 4 || tlonal staff work done on this, and we'll get Lhis the
15 || next time. That's what this is all about, notlce and
! 16 commen‘_c. And we're putting it out for notice and comment,
= %fgis what we should do.
e 18 V\';({AIRMAN_HARVEY: All fight. Is the Board ready
19 to vote, or\o you want to discuss 1t further. Frank?
20 The questlion nas been called for.
21 Those ’_1n favor of ca_lling the guestion, signify
op || bY saying "aylé".
J 53 (CIORUS oF AVES.)
24 C}'.AIRMAN HARVEY: Opposed, the same sign?
, W o5 | (NONE OPPOSED.)
: ‘MEAL R. GROSS
| : ' _ - COURT REPORTERS AND TRANSCRIBERS
1330 VERMONT AVENUE, Nw
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1 : 1 CCHATRMAN HARVEY: “hese in favor of Lhe nronde

% . 2 rnent, signify by saving “Aye™,

i ~ N (CHORUS OF AYES.)

? 4 _ CHATERMAN HARVEY: Opposed, by the samne slegn?
% 5 .~ MR. DANA: Aye.

: § _ CHAIRMAN HARVEY: ‘Amendment rasses. Those 1in

E _ 7 favor of the motion as amended, signify --

8 MR. OL3ON: Mr. Chalrman, I don't think we'lve

g closed debate on the motion itiselfl.
10 CHAIRMAN HARVEY: Bepg your pardon. You're rilght;
11 || Does the Board want -- desire -- Go ahead, Bill. |
12 ' "MR. OLSON: When we started off on thls process

13 || ©f finding out how we could best implement the will of

W/ 14 the Congress, there was a -- some staff work done which
?_ _ ' indlicated that the best possible way tc implement the
15
'é ' ' 16 Board composition rider would be way of grant condition,
{? 17,d£33ﬁéﬁgi§kthat would be legal and appropriate and, indeed,
% flg be the easdest way to go.
§§ 19 Thdn in a recent memorandum in the Board book,
?' 20 there 1s a suzgestion that, indeed, that we should proceed
? 91 by way of regulation to amendment of Regulation 1607,
29 which is at odds with the memorandum of CGctober 13th.
: |
' 93 I, in my own mind, don't know why the earlier
. 't hetter.
24 view isn't better
i LN 95 , - M8, WIESEMAN: Thev're both -- We intend to do
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both. The reason we -- the grant condlitlion wili be pant
of the grant; but the reason we want to move to amend
the regulations 1s, as an abundance of caution, that the
grantees cannot"séy we're requiring them to do something
that violates the regulation.

So by publishing the change In the regulation --
'cause‘the repulations currently do not perﬁit the povern-
ing bodles to be composed 1n the mannher the continuing
resolution requires. So luszt out of an abundance of
caution, we are changing the regulations to comply with
continuing resolution, but at the same time notifying the
programs, by grant condltion, that they must come into
coﬁpliance or submit a plan, to come into compliance with
the governing bodyrcontiﬁuing resolution.

MR. OﬁSON: ould that same answer obtain 1n
the case of class actlons whereby we could insert a grant
/‘”ggmv{x in that area as well?

LX& WIESEMAN: Well, the continuling resolutlon
with respectﬁto.grants -- I mean, with respect to class
action specifically pfovides that they acecept -~ that
they may not be brought except 1n.accordance with poli-
cles or regulations adopted by the Board of Directors,
which 1s not a grant condition, as I would understand 1it..
I think that the Congress 1s saylng you must publish the

kinds of policies and procedures, just as we had the same
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discussion with respect to the other resulations, tnat
they must be publlshed, there must be notice for comment.
It cannot be done, in my opinion, by grant condition.

CHAIRMAN HARVEY: Clarence. B11l, vou finished?
May, ybu finlshed? | |

MR. OLSON: No. No, I'm not.

CHAIRMAN HARVEY: Oh, I'm sorry.

MR, OLSON: 1I'm not sure I understand that.
I remember the language of the continulng resciution.
Perhaps 1t was the conference rebort that was just'what_
you said. It sald by way of policy or regulatidn. In
other words, I1t's my view that we could do 1t by pollcy,
Just pass i1t at a meeting and 1t would be in effect to
govern class actions. Is that not accurate?

MS. WIESEMAN: Well, we currently have reguls-

tions with respect to class actions in Part 1617 of the

,igﬁ;gﬁéﬁ&en. We would be in the same position as -- We
N

would be zﬁwqdingthose by additional regulation. - Because
the policiesof the Board -- 1t says, rolicies or regula-
tlons of thé 3oard. It 1s our opinion that the Congress

intended that they be published in accordance with

to the Board for discussion after the comment, and then
made final regulations.
It is a change. It's a new -~ It would impose
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new restrictions on the prantees, nd that -« thau znould

be done, in our opinion, by reprulation.

MR. QOLSON: Okay, then, the last question would
be with respect to lobbying. Is there any reason you

can think of why we cannot 1nsert a grant condition with

- respect to lobbying? Since it's a prohibition that's

implicit -~ that's expressed in the C.R.
MS. WIESEMAN: I don't even think we need a

grant condltlon. I think every grantee must comply with

the law asg it's in effect. When they receive their

grant, they're under the law that is in effect at the time

the grant 1s given, and no regulation can be -- can super-

cede the law. The regulation would not be in consonance

with'the law. Sb they're bound by 1it, in any case, as
soon as they get the money, January 1, 1983. I don't

think we need a grant condltion for that.

hzzﬁz&g“- We could make 1t a grant condition, but I don't

N

think it;gwwecessary. I think there's notice. The law

has been ch:Nged, and every program has been notifiled.
MR. OLSON: Thank you.
CHATRMAN HARVEY: Clarence.
MR. MecKEE: This may be self-explanable, but
bn Paée 5 of your packagé, -- page 87. It 1s the last
senteﬁce of “the second paragraph. It says, "... The sult
co@ld not be maintaiﬂed if.the purpose is to benefit a3
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broader group than eligible cllents.,"

tlow would you define what you mean -~ I know I-.
T st1l11 have a problem -- what "broader" means; but 1n
many -- How do you distinguish what the purpose 1s, in
terms of a sult? For example, you have a certaln limlited
number of a <lass, Tor ekampie, that will benefit a much
broader group of people. #And how strict would that te
in terms of a definltlon that, say, if I was a project
director analyzing, well, isrthis purpose to beneflt
Group "X", even though 1t benefits a group that's a bit
larger.- How do you -- Isn't that a fine distindtion to
make?

MS. WIESEMAN: . It 1s a fine distinction. The
proposed repgulation specifically says "primarily to
benefit" eligible clients. It's our position that you

couldn't -- that 1t's very difficult to say "would only

kind of'cél.ification. It's a judgment question. We
expect the f& Under our regulation, the Executive Directors
would make a =zood faith Judgment In reviewlng the nature
of the law sUit,_the}pdténtial_cléss and, in accordance
with éur proposal, that théy have to documeﬁt this, that
iﬁ'fact they believe that it would primarily henefit

eligible cl¥ents, that not exclusively but primarily, and

make some Jjudgment on that in an individual case.
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It's not easy, but we Lelleve Lhat -~ In scre

cases, it may be a clcse questlion; in other cases, !

may not be close at all, but that the judement must be

made.

MS. SLAUGHTER: But it has to benefit¢ eliecible
clients,.

MS. WIESEMAN: That's rightv. Pfimarily, for
the benefit -- The class actlon may not be brought unless

there's a -- unless it primarily will behéfit eligible
-clienfs.

CHATRMAN HARVEY: Thank ycou. Other questions
from the Board?

.This gentleman has a =~ Your name, please?

MR. HOLLINGSWORTH. Don.Hollingsworth,_ﬁirector
of Central Arkansas Legal Services.

CHATRMAN HARVEY: Three minutes, please, Don.

AT 5 MR- HOLLINGSWORTH: Okay. And before that,

practice&xﬁith Legal Services In Memphis, Tennessee,
I\kust want to tell you that I have this feeling
inside of me:of Just total disappointment when I see this
Board sitting,here getting ready to put out these regula-
tions for coﬁment; And on governing bodies, there has
beeﬁ no discussion about minority and women on local
Bqards. And let me Jjust use a few examples, and especi-

~ally for new members of the Board and those of you whé’ve
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1 never vractliced law in the South, Z
: 2 - One of the bar ass'ociatlons, whlch 15 not my |
_ 3 service area, but which will have appointing nower under
4 thls regulation because 1t's a large bar, rural deep
5 || South -- They got their first black lawyer in thelir
6 county, oh, about two years ago.
7 | Now when someone gets licensed to practice in
8 || rural d’eep South counties and you have a local bar assocla+
9 tion, they will welcome you with oven arms; and 1f you'll
10 pay your $% or $20 a year, they want vou to join. Well,
11 thils new la_wyer' happened to have black skin, so 'what did
12 they do? At their monthly meetihg at the country club,
13 they had a closed session to vote to see whether they
Ka/ 14 would accept him as a mér‘nbef.
a _ 15 Your regulation on governing bodles gets no
16 guarantee for minority and female members of governing .
17 %‘5\ And in those service areas, 2 huge percentage,
7718 usually 2\ st majority, of eliglible clients of the South
19 are black. X\nd you all sit here and say you're going to
20‘ fulflll the willl of Congress. And I hear no mentlon of
21 || 1t. But 1t's all too obvious just looking here at what
22 this Board's composed of.
. 23 Now I wish somebody would show some concern for
| 24 clients,. esr_o-ecially'in the rural deep South. And I can
J L/ g5 tell you some of the best peoplé that have tried to make
NEAL R. GROSS
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equal Justice a realiiy in the South have been hinax
indlviduals who have served years and vears on Lheards,
and you're getting ready to klck them off. Ang yéu
ought to.say that. But nothing CongresS'éid'in the
restriction keeps you, in my opinion, from making some
assurance that there 1is going to be mihority.and Female
representation. And please remember that the few minority
bar associatibns in the South are very smail and, in most-
places, they're nonexlstent.
| Thank you.

CHAIRMAN HARVEY: Mr. McKee?

MR. McKEE: Sir, if you had wéited about twenty
minutes, you know,-Mrs. Slaughtér and I, for the last
two weeks, ever since St. Touls, have been discussing
with the Chairman this concept of minority bar and parti-

iﬁation, not only 1In terms of that Congressional mandate
JEN:-/—

bu Eféhkin terms of the 10% bar participation. And we've

discussed tr\at among ourselves several times, both Mrs.
Slaughter ané Mr. Harvey and myself, and.we had not gotten
to the point in this discussion that we're still on the
class action. The next session was the soverning bodies.
Waitrabout ten minutes, wé'll prohably get to that.-

CHAIRMAN HARVEY: Clarence, thank you. Further’
comments?

MR. HOLLINGSWORTH: Sir, can I just make one
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5\‘ I was golng to ask Clint and Miss Aucker

apologg?_‘ | !
i - - CHAIRMAN HARVEY: You don't have to,
MR. HOLLINGSWORTH: No. There was a motion on
~the floor to be voted on to pudblish these {our things.
And I got the sense you all are ready to voie. T'm sorry.
CHAIRMAN HARVEY : ‘That's'all right, Don.
Clarénce, let's go to this now, pleaseﬁ
MR, McKEE: I was goling to ask Cliné that, on
page 89, if there weren't any other questions on the
“class action.
CHATRMAN HARVEY: Page 89. Still disdussing
he motion, the main moti on, which -- Page 897
MR. MeKEE : It's the goverﬁing board section.
Do we have somebﬁdy on our -~- that handles minority bhar
llaison? I was wondering, in terms of this division,

after -- It's a long first sentence you have, Mary.

what is gxm\:e%t way, because when we raised this aques-
tion -- it wes in Indiana and Houston, and Annie and 1
were asking people about, in the 10% issue but also it
applies to this one, including minority bar representativeg
the questionAalways came up, 1t's a great ldea but do
you kpow there.are scme areas where there aren't any
black 1awyefs. So.I was golng to ask Clint to ask Miss
Aucker,-what 1s the best way to rhrase or to amend this -
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1 in termns of right_aftﬁr the word "minority"” bar angoﬁin-
% - 2 _ Liop, do you say minority attorneys or representatives

3 of.minority bar associations. Vhich would be the better
4 || 1anguage as an_amendmént'td our language? |

5 ' There are some areas that I have heen told that

6 have very few mlinority lawyers and no mlnority bar assocla-

7 tions. So how would you have language that would Include
8 the concept as a directive that there shall be represen-

9 ratives of racizl and ethnic minority bar associations

10 or attorneys?
11 ‘ ACTING PRESIDENT LYONS: I think 1n the first
12 Anstance, it has to be.clear that laws relating to equal

15 opportunity participation and nondiscrimination have to

: 4 be the primary purpose and attend our regulations.
15 Secondly, I think that we can adjust this regu-
16 lation to include provisions thét 1t's clear to the
i | o 17 gi bar that, 1In ordef _f‘ér them to comply with those
% 18 nondiscriﬁi atory affifmatite action equal.opportunity
% 19 requirementSM that they are_encouraged to appoint and
.é 20 invite minority lawyers.and minority bar members to
| 21 participate on local boards of directors.
% _ : 29 In.other words, they retailn the appointing
é 23 power, but 3t's clear to them that they are encouraged to
E ‘24 invite, undér their appointing power, members of minority
| - 25 vars and minority lawyers to participate on local boards.
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Ll
o

That's Just a concert that T have had ch A
time. I don't know -~ I have not discussed 1t witih Mary
vet. |

MR. MecKEE: Page 91, Paragraph C.. At'the.end
of that sentence, for example. If this were amended --
I guess 1'11 have to read this whole thilng.

"...Appointment of the attorney members of the
governing body shall be conducted so that a majority +33
the governing'body are appelnted by the governing bodies
of State, county or municipal bar associations, the
membership of which represents a majority of atﬁorneys
practicing law in the locallty in which the reciplent

is to provide legal assistance.” Insert, "

«o. including
attorneys which are members of racial or ethnic minorlties
That's about the best place to put that, isn't

i1t9?

“?ﬁ‘. PARAS: Clarence, it seems there's a better
way to state ithat more affirmatively. |
MR. MeXEE: Ve can put "shall", "shall in clude")
MR._PARAS: In a separate sentence, rather ¢han
as a_dependent ¢lause.,
MR. McKEE: We could probably have Mary 1o put
it together in the right language.

MR, PARAS: Yeah. 'hy don't you. e certainly'
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Intend that. In Tact, why 1t was omitted, T don't snnw

éxcep@ﬁﬁhat I Just think the -~ Well, Lhere.are socme of

~us who take some things as a gilven: and one 13 that there

~willl be equal treatment and equal opportunity. And what

Don described as happening to a black lawyver down fouth

~1s absolutely horrible, and 1t's something that --

MR. LOLLINGSWORTH: It happens every dav.
MR. PARAS: Well, okay, I concede 1t. But it
is -~ For you to bring that to our attention, and I'm

so delighted that you did, and I would like to see the

Specific, direct statement that would prohibit any form

of discrimination.

,CH&IRMAN HAHVE?: Clarence; yvou mentloned
preliminary comménts. We discussed fund set-aside and
that ten percent. Do you want to pursue that at this
time, or wait? |
: (;Mg\ MR. McKEE: I probably -- I think when this --
get this ?ﬁ& for comment, we'il do it 1a£er‘on.
| CQXIRMAN HARVEY: Okay.

MR. DANA: Is that a motlon?

MR. McKEE: I was getting ready to have one.

T would move that the staff bhe directed to amend that

‘language as 4iscussed and directed, in terms of minority

bar involvenent on the governing boards.

CHAIRMAN HARVEY: Pardon me. We have a motion
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on the floor. Can vou make that as an amendmernt to.thﬁ
motion?

MR. MecKEE: All right. VWe move to amend the
exlsting amendment motion to that extent.

CHAIRMAN HARVEY: Second?

MS. SLAUGHTER:‘ Second.

CHATIRMAN HARVEY: And discussion? Those in
favor, éignify by saying "Aye".

(CHORUS OF AYES.)

CHAIRMAN HARVEY: Opposed by the same sign.

(None opposed.)

CHATRMAN HARVEY: All right. The moticn has
Seen amended again. Further discussion now on the main
motion as amended twice. Clarence.

MR. McKEE: Could you Jjust tell us, everybody,

wvhat the motion 1s. People get kind of confused as to.

.£§a§§jhation is which.

ey

W IRMAN HARVEY: 1I'1] do my best.
otion 1s to adopt, in our agenda, Part 7
and superimposad on the 1ittle dots, A,B,C and D. And
the first ameniment which is adopted is referred to as
the Harvey/Olson class actlon. The second amendment is
your amendment. And that's the complete motion.

MR. McKEE: And the motion 1s to put it out to
comment.
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CHATRMAN HARVEY: VYeah. The motion 1s to tut

all this out in the Federal Register for comment, [or
adoptlion as regulation. That's the motion.

Now I hear -- I detect no further discussioen
of the Board. There's a gentleman standing up there a
moment age. Where -3?. Yes?

MR. SCOTT: I wanted to make a comment on the
minority and women participation. I think that there's
a very simple way to do it.

My name is Dick Scott. I'm an attorney in
private practice;

CHAIRMAN HARVEY: Dick Scott?

MR. SCOTT: Scott.

CHAIRMAN HARVEY: All right.

MR. SCOTT: Previously spent twelve years work-

ing with Legal Services.

»5532ﬁ§;;&g~1he whole drift of this proposed regulation is

to requife;

the recipients to develop a plan of compliance,
and in that Llan of compliance the recipient can ldentify
minority and women bar assoclations in the locality and

be required tio come up with a plah to incliude minority

and women on their board and set crigferia in thelr byélaws
that require local appointing authorlities and qualifica-

tions for members in the by-laws of the recipient organi-

zatlon, that reduire appointing authorities to identifly
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minor%pins_and women and include them in the peanle Uhay

are appointed, and reject appolntments if they de not

- comply with those qualifications. And that would prob-

ably be the simplest way to proceed and insure that there
is compllance with, I think, what 1s the intention of

thls Board and would be the intention of Congress.

CHAIRMAN HARVEY: All right. Thanks, Mr. Scott.

i

‘Another comment, please?

MR. WATTS : Rodney Watts, Difector of" Wayne
County Nelghborhood Legal Services.

CHAIRMAN HARVEY: Mr. Watts. A1l rigﬁt.

MR. WATng I think I would suggest that, as
some'finality is_brougﬁt to ‘this issue, probably at your
next meeting or whenever these itéms are published for
comment -- What we've always tried to do is to seek a
balance; that 1s to say, Detrolt's —— our program is

™ .,,/ b
ra Cﬂﬁgg;que.

N

black, white, Mexlican-American, Arab. And what we've

have an urban, a suburban and a rural mix,

sought to do 1Is to -~ as to the extent possible, include
a racial, ethnic and sexual mix., And I think that's the

approach -- That's the approach that has to be taken, so

that on a proagram by program basis, if you're.in a situa--

tion where rou have a large Mexilcan-Amerlican population

that the program is serving, then certainly I would think
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£2E2ﬁ:;;é&‘MR. DeMOSS: Could I ask Mr. Scott, is 1t?

34
that ﬁhe Ineclusion of a significant number of Mexilcan-
American attorneys on the Board of Directors will be
desirable.

VIf you have a situation where you have all white)
1t's an all white, rural'area, then I would assume that,
ir ﬁhere are no minorlties around, then your board would
want to reflect fhat mix;

| So what I'm saying is that, whenever the rules
are promulgated, they have to be promulgated In such a
way that the local Board has some very direct and affirma-
tive direction coming from you; and at.the same tlme,
they can take some affirmative steps to come Into compli-
ance in a way that meets the requirements of their particu-
lar locallty. |

CHAIRMAN HARVEY: Very well said. Thank you

very much.

“W(AIRMAN HARVEY: . Watts.

Mi\ DeMOSS: You come froﬁ Detrolt.

MR. WATTS: Yes.

MR. DeMOSS: I want to ask some questions,
because I ththk the Detrolit metropolitan area -- it sounds
very similar to the Houston area that I'm from.

Dc;you_have wnat I call an integrated bar, not

in the raclal sense but in the requirement that every
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1%WNQP be a mamber of the same bar assoeiation?

MR. WATTS: VYes, we do.

MR. DeM0SS: All right. You then have a Detroit
bar association?

MR. WATTS: That is correct.

MR. DeMOSS: And a variety of other bar assocla-
Lioné?

MR. WATTS: That is correct.

MR. DeMOSS: Which.sounds very similar to what.
we have in Houston. We have, 1f I'm -~ and I'm confident
I am -~ We have not only a bar assoclation compdsed
principally of black lawyers, but we have another bhar
association composed principally of black women lawyers.

Now how do you sort ocut all of this,;w I mean,
how have you all done that? Do you say black women
1awyefs association géts one seat, black lawyers gets one
{’gixican-American lawyers gets one seat? I mean --

= _

gﬁ% . WATTS: As our By-Laws presently stand, and
as of this S&ek we are in the prbcess of amending %the
By-Laws to ccme lInto compllance, we have abﬁroximately
eleven bar assoclatlions represented on our Board of
Directors. The.Detroit Bar Asscclation, the Wolverine
Bar Associatdon which is the predominantly black bar,
and we have iawyers who are representing community groups.
. Okay?
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37
Now what we're arnticirating is that, rnce
January hits, we will maintain the same groups; 'ut what
thoée groups will do 1s, they will nominate their repre-
sentatives, send the nomlnations to the State Bar and
ask tﬁat the State Bar confirm these nominatlions., So,
in effect, 1t'11 be the State Bar that'll be making the
appointment.
| The other elgven bar assoclaticns will have an
opportunity for making the input, so that we stiil keep
what we have and have beern able to comply with what's
reguired.
MR. DeMOSS: What I hear you saying -- Is that
a change? Do you not now submit it to the State Bar
Assoclation? |
MR. WATTS: ©No. Right now each of the various

bar assoclations or community groups -~ we have, I guess,

-‘Eﬁz@ﬁber unique situation where we have community groups

by Ly

SA
who send‘Tﬁwqers to our Board to represent their group.

- And what in \ffect we'll be doing now 1s picking up on
the portion of the regulation whilch gi?es us the optlon
of going with the majority bar associagion In the State,
which 1s the integrated State Bar.

ME.. DeMOSS: Thank you.
CHAIRMAN HARVEY: Mr. Vennie who 3is well known

to us.
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MR. VENNIE: fThank you, r. Chairman.

Let ma-just checkrthe'ground rules that we're
operating under. I I ask ﬁhe Board members some ques—.
tlons and they respond, does that come out of my'three
minuteé?

(LAUGHTER. }

CHAIRMAN HARVEY: I know of nothing in the rules
and regs which say Board members have to respond,

Mr. Vennle. If you want to ﬁake a statement, have at 1t.
Twenty seconds'have'gone by.

MR. VENNIE: Okay.

I would like to know if there are mémbers of
the Board who think that the portion 6f the econtinulng
résolution requiring these changes in the boards may be
& little unclear or perhaps even unworkable,

MR. STUBBS: Mr. Vennie, I have an open mind
'fhgghigbject.

ﬁﬁﬁ\ VENNIE: Okay. Anybody think that it

might be very, very difficult to implement, particularly
in those areas where there is an intégrated var, where
the bar, the 3tate bar, might, in fact, claim that it has
the appointling authority for everyone? Your staff paper
gives an opt.on that allows for a combination of bars, but
the State Ber may read the statute somewhat differently.

- I's that a possibility?
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MR. OLSONH: Mr. Vennie, T pet thne {eelin: 1{:e
I_waéfin_court on the wiﬁness stand, and a series of
questions was belng asked, and that's the firzt of then.
And I'd like to know where you're going with the aues-~

tions or what predicate you want to prove; but I wouid

“think that, at least for myself and I think all that I

am interested 1In finding ways to implement the ﬁill of

- the Congress, and that thils is what we're trying to do,

and that, asiwith any area, éome matters are more clear
than others and more expfess than others; and we're
trying to do our very best Job.

And 1f yoh have a position.that these things

‘are unclear or unworkable, you can advance that; but to--=

| twenty questions with respeet to this thing --

MR. VENNIE: Really, only two, Bill. Let me

Just finish vefy gulckly, because my time is running, and

g:-.'f%; '/'?.h&g 15 — I!m.sorpy, Clint.
T

R, MeKEE: I would think that -- and mostly,
in administritive law and most times, as Congressmen will

agree, Congress 1s unclear; 1t's unworkable what they

write in many ways ~- that people would look to the inter-

pretation the Agency gave to Congress‘s mandate. So, if

Mary puts in the -- I was saying eariler, ihe word "may"

or "shall', talking about that. If Mary and the staff,

in terms of the language they use, in terms of that
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1 P‘?OVis.ion, use the word "shall" as our internretation ‘;
2 and wish, T would think that that would hé how we intepr-
3 pret Congress's willl also and that's what we're controlin;r,"
4 MR. VENNIE: Thank you, Clarence. I very much-
5 appreciate that point. 1I'll be very brief.

6 The Congress intended that this Corporatlion be
7 gulded by an eleven-person Board of Directors. It did

8 not intend that this Corporation would be guided by the

! | 9 || 535 members of Congress.
10 The ability to live with Congressional will,
11 I understand that you have to do that because you are

12 requlired by law to do that, but you have a different

13 requirement as well, a requirement not to try always %o

| %"’ 14 perfect by regulation the imperfections of bad legisla-

.15 tion, but tec say to the Congi’ess from time to time, un-

16 fortunately you did not think of this and that or the

17 --ﬂ-‘tQiLng, and we 1n our wisdom, in our deliberations.
18 as the ele{\‘z people who know best these programs and best

19 what 1t's goldng to take to adminlster, would like to

recommend to you, the Congress, that in fact you not

20

21 continue to 1nsist on X,Y or Z.

29 I use the governing body regulation as a parti-

23 culaf point, because I would hope that, at some point,

94 .I would hear -~ we would hear you debate your particular
_{_; 95 feelings, rot on the language of a regulation but on tﬁe
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wisdomﬁuf_that'particular Congressional aecvion. &nt Lo
S you fiﬁd'that it 1s unwise, If you find that {t'c probably
“uhworkable, 1f you finc that 1t's not reflective, tnst
you Instruct your staff Lo aseelt change,
I would encourage you again to be advocates in
~behalf of poor people, in béhalf of ellents, and in behalf
of thls program that you're responsible for administering.
Thank vou, Mr. Chalrman. |
CHAIRMAN HARVEY: Thank you. Mr. Watts?
MR. WATTS: I Jjust have a very brief question.
1 can foresee thils issue cdming up. It's not very clear
who makes the decision as to whether you look to the
State or the county or tﬁe local bar‘association. Does
the existing Board of Directors do that? Do the bar
associatidns themselves get together and do that?
_ ACTING PRESIDENT LYONS: It would seem %o me
T-fjgﬁig particular provision of the law does not confer

any stané;ﬁk\ and bar associations to do anything but

1t confers tike responsibility on the recipilent to make

- sure that they , the bar assoclations, understand what

the Congress Intended and that they have the authority

to appoint. But the responsibilities in the local program
to carry out the intent of Congress by worklng with those.
‘bar assbciations so that they can appolnt, and 1t is up

to the Cormporation to enforce {the Act with resrect to the
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grantees. The Corporation has no standing Lo snforae 1 §
_aga;nst bar assoclations. So 1t would seem to me whal
fléws from that 1s that, 1f our languare is predicatlory
as opposed to mandatory in any given‘situation, then the
local reclpient board of directors have the option; but
it must Inform the bar assoclation, invite them to parii-
.cipate and, if in faect they don't, then they have to

explain to the Corporation what has happened. But the

responsibllity In the Act and {he provisions are a function

of the.relationship between the grantees and the Corpora-
tion.

CHAIRMAN HARVEY: Thank you.

M3 . WIESEMAN: I might say one of the resasons
that we sald that this should be implemented by a grant
condition as a plan be forwarded to the Corporation as to
how they're golng to come into compliance with this, re-
5Q/€éggh§hat there's different areas of the country,
there's dz?%erent factual situatlons, and that the
governing —f\that the recilpients must éome-up with a
plan that‘werapprove that complles with this.

MR. . o : o I'd be.happy to work with
Mary on that before 1t goes out.

CHATRMAN HARVEY: Is the Board prepared to vote.
on this now’r

MR. SCOTT: Can I ask one question also about
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the goiﬁrning hoard? Thére are dates submitted in Lhere,
Isrthéﬁ'géing to be published without dates, or are there
golng Lo be supgested datves that persons will be able to
‘respond as to the feasibllity of complying within the time
1imits ¢that might be proposed by this Board? |
CHATRMAN HARVEY: May, may I call on you for
that? |
"MS. WIESEMAN: We did have dates in{the'original

draft we sent to Mr. Stubbs. He felt that they were too

‘long. We gave the programs six months to come into com-

pliance. He felt that 1t could be done quicker. In con-

sultation with our bffice of Fleld Services, I understand

that that is -- and with the Reglonal Offices that the
person in my office who drafted the original proposal -«
that sixX months 1s really a reascnable period of time,
because you have to do all of the things that we've been
& 4Q5ég?out here, consultation with the bar, coming up
with a_plggy\fryingtoimplement something.

We 1o have provisions for walver and for exten-

sions of time, but only for good cause. So I think 4if

- we're golng to set a time, 1t should be a reasonable time.

It -should not de & time that no one can comply with. And
we did_have cates in our original draft. We left them
out and assumed that the Board would -~ because of
Mr.-Stubbs‘ objections to the time limit.
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He had sald he would recommend that June 1 ne
the time when all of them must be in compliance, fron
January. That didn't glve much time for a plan for the --
for us to approve a plan for the recomposition; and we
had Octoher as the time for compliance as opnosed to
June 1.

| CHAIRMAN HARVEY: All right. 7That gentleman
has left the room just a moment. So I think that's the
answer;

I inltially understood this question_tg mean
time for comment on thls proposal.

MS. WIESEMAN:_ I think he means a time when
they have to come Into compliance. He did lead thils way.

-CHAIRMAN HARVEY:. Okay.

MR, JOHNSON: Mr. Chalirman, may I ask a question

please?

regard te undxpired terms on our Board of Directors?
MS; WIESEMAN: My answer would be, that hés to
‘be part of the plan, that they submit to the Corporation,
that we look :@at each individual plan €o make sure that
they're com;mg into compliance;
CRAIRMAN HARVEY: Okay.
MR, ¢ What did Mr. Stubbs say after
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1 you recommended-~ vou told him what the staff sali?
- 2 MS. WIESEMAN: Well, he said that I think we
. 3 ought to discuss that and -~ He suggested, actually -- and

4 he also suggested that we notify directly the Corporation

5 by letﬁer, vhe bar assoclatlons throupghout the country, .

6 that this 1s coming and to get them on notice. We don't

7 have to wailt until January lst to notify them, if they
é 8 don't know 1t. And he even suggested we might want to
g9 write to the Chief Justice of ezch State and say, {his

% 10 i1s in effect. In other words, to try to hurry the process|

11 | | He felt, and I think 1t's true, you gilve a lawyern

12 nine months, he's golng to take nine months. You gilve .
o 13 him six months, then he'll take less tlme; but T think,
.iv). 14 as a practical matter, that six months 1s just not long

'15 ~enough. Our experience before, when the governlng boards

16 had to be changed, 1t took ~- you know, 1t just 1s not a

_17}~4etn66b:b1e perliod of time, the slx months, in our view,

%? _ .~?”‘18 ﬁ\ﬁ no one can comply with the time period, then

| 19 it doesn't ihke any sense to make 1t a requirement.

| 20 ACTING PRESIDENT LYONS: Let me Just elaborate

5; 21 on that a liﬂtlg bit. It seems to me that, and our experi+
29 ence has been, that when a reqgulirement is totally within
23 the.bontrol of the grantee, then thaﬁ's,a different situa-
o4 tion from when coming.into..compliance is not totally

E% " 25 within the grantee. It requires the cooperation of an
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‘ groblem, but I t£hink we should make them jump as

iﬁg séﬁéfrelationship. And the one thing we don't want
“ta.do;is put péople out of compliance by not recopnizing
those particular kinds of practice.

So that 1s why we, based on oxperience; are =
you know, erring ¢n the sidé, if you will, of a 1little
longer period of time. |

MR. McKEE: Mr. Chairman, of course: after the
comments we can review thils, but it seems to me -- I agree
with Mr.-Stubbs that, ever since the statgte was out, therg
ﬁave_been;concerns and problems. For example, the
Adyisdry'Councils and -- that are in the statutes haven't

‘ béén_really implemented.  And clients are concerned that--
for_éxample, in ﬁemphis -~ about the governiﬁg board issue

I think that, if the Board iIndicates that it

considers it very important, it's for them to say we have

fast as J:Wxan and let them know that we want them to

~do it as fa:\ as they can. If there's a problem with time
let them then address that to you as opposed to us glving
them that option first.

I would agree with Mr. Stubbs. Have them do it
aé_fast as tnaey can, but the shortest period as opposed
to the longer periodf

CHAIRMAN HARVEY: Howard.
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been seconded. Dlscussion on the amendment.

47

MR, McKEE: We can do this before Lhevy come bask

PP ——

as opprosed to nbw.

MR. DANA: My understanding, Yarv, i3 that Lhere
are blanks 1n our draft at this time?

MS. WIESEMAN: That's right. On the blmes withir
which the different -~ that the programs must be in
éompliance.

MR. DANA: _I:think that -- It would seem to me
that we are putting_this out for comment. If the conse-
quences of a_sixmmoﬁth period are outrageous and extremely
disruptive, we would-presumably hear about that. I would
move that we adopt Chairman Stubbs' suggestion and put
the short dates out, with the understanding that we are,
based upon comments, free to change 1%,

I would make thaﬁ as a motion.
MR. : Second.
“%Qﬁm CHAIRMAN HARVEY: Motlon -~ That's an amendment,

Howard, ?ﬁ\\Dana has offered an amendment, which has

Heéring none, those in faver of the amendment,
signify by sa;yir}g "Aye'.
| (CFORUS OF AYES.)
CHATRMAN HARVEY: Opposed, the same slign.
(MONE OPPOSED.)
CHAIRMAN HARVEY: Are you now prepared, members
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‘regulations. We've been occupied in other areas. Are

s

of the Board, Lo vote on the oriﬁinéz motion aslaTFﬁdFd
once, twice, thrice -- three times, and which 1s to put
this out for comment in regﬁlation form?

MR. DANA: Mr. Chairman, just one more question.

I'm frank to admlt that I have not read or studied these

there any ofther blanks of note that ocught to be filled ih
so that people understand, from a comment point of view,
what 1¢ 1s.that we might do?. |

| MS. WIESEMAN: Well, there was only one other
blank, and 1t's In the comment section of the refunding.
And that was on our suggestlon that the now refunding on
the minimum access level at the time this is drafted. It
1s $6.00 at this point, $6.24. That was left blank in
here. I had meant to mention that yestefday.

It's in the comment section. It's in our

%N?;i£35 proposal on page -- page 50 of your book. That
should beﬁé&irently $6.23_per pocr person.

MR, DANA: Let me get this straight.  Ten years
ago,_minimum access was deflined as $7.00 per poor person.
Now you're deTining minimum access as $6.23%

MS. WIESEMAN: VWell, 1t's not the definition,
it's the fac:. It's the -- The geographlcal coverage,

the minimum access geographical coverage, has been reached;

‘but with a reduction in funding, ithe actual per dollar
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fisure nas decreased to $£.23.

MR. DANA: %Yell, what you're saying, I ruess,
is  that the actual expenditure per poor person across the
country 1s at that level.

US. WIESEMAN: _That's right. fnd that's in
1970 census'figures.

MR. DANA: That's not what ~- My understanding
Is, that's not what we have historically regarded as
minimum access, that being a term of art defined as --

MS. WIESEMAN: Seven dollars.

MR. DANA: No, it's defined as the price of
two lawyers per 10,000 poor peeple, which number, I think,
is somewhere around $13.00, a@ the present time.

MS. WIESEMAN: IWell, it was -- The funding geal
was $7.00 per poor person. That was the funding goal in
reaching minimum access. |
"%“4:;£§k MR. DANA: Well, whatever is —- If we are going
to fil11 tﬁé: blank in, I just want to be sure that we
£111 it in l\th the right number. And I think 1¢'s a fact
whaﬁ minimum.access,is,'and it 1s also a fact what the
average experdlture per poor persén using 1970 ceﬁsus
data is. It's my Jjudgment that we ocught to be careful
about making sure we call the right thing by the right
name. |

CHATRMAN HARVEY: Clint.
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ACTTING PRESTDENT LYONS: ftranme ag It mavy seem,
I've been here five years and I'm not sure, -ou know,
vhich definition I use at ahy glven time. ! think they're
both right. |
| The goal was to have two lawyers per 10,000
poor people. That translated out intc -~ Iin l9-whatever,
wvhatever the year was -- $7.00 per poor person. Of course
now two 1awyers per 13,700 noor persons at todéy's cost
of living are substantially higher than that. So what
is happening; when you look at the allocatlion of funds
and you see the number -- and you arrive at the figure
on the number of poor peoplé, based on what we are distri-
buting in funds,lygu've got somethingllike $6.21 pér poor
person.

" Where the confuslon arises is that the figure
keeps shifting. If we've got a cut, we've got $6.21.
‘:ﬁﬁ:é&;agf in 1982 as opposed to 1970, we don't have

=

$7.00, vou™

o

now, in today's figures. So -~

IRMAN HARVEY: liarold.

MR. DeM0OSS: Does this -- I'm asking a question.

There are some programs which, on an individual basis,
would not have this $6.24 per poor perscn. Isn't that
right?

M3, WIESEMAN: That's right.

MR, DeMOSS: And are we saying then that'the
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Pepeaﬁ;ff:If we regranted in 'I7 exactly what they oot :
.1ﬁ '8é3'uﬁey would st111 be in compliance?

MS, WIESEMAN: This =-- In connection with the
re-funding hearings. we were defined out of the new
sectién in our proposed regulationé, to take into account

" Congress's concern about not going btelow minimum access.
And that's why, In this section, that 1f cutting-é program
reduces- 1t below the current minimum access 1%vel, that
that would be a denizl of re~funding which would kick in
the hearing procedures under the new regulation.

MR. DeMOSS: All right. Dut the question T'm
asking is, ihere are some programs which, if you divide
the money ﬁhey get by thé number of poor nergons in their
area; you're goiﬁg tp end up with some of them having
less than $6.24 and some of them having more than $6.24,

MS, WIESEMAN: _I'm lookling at Buckey and Clint,

-

ﬁbev say no, they won't have less than $6.24.

R R

RCTING PRESIDENT LYONS: There are no -- There

are no orogrims which are getting less than $6.24 per
poor person.' Okay. So thils dces not trigger an automatic
denial of reéfunding, if we simply dl1d what those programs
got 1n.'82.

MR,}QEMOSS: Where did I get the idea that there
were some-pvbgrams that were not getting the minimum

access dollars?
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¥MR. DANA: I think I have the answer to that

"o

Question. This 1is -- We spent two or three hours in --
I think it was Houston ~~ dealing with this problem.
I think that my reading of the continuing resclud
tion is that Congress has said that, if there s not to
be minlmum access, there should be equal access. And
minimum access, 1n my Judgment, 1s defined as the cost of
‘two lawyers per 10,000”poor pecple across the country,
and 1s a number around £12.29 or $13.00. And that means
that Congress’'s -- and thaﬁ we do not do;
| I think we are spending something like $6.00 or
the number you gave on an average, I guess, mayhbe as a
minimum., And I think that what 1s intended by Congress is
to spread our resources dvpr‘the country reasonably
equally. And right now 1t is not reascnably equally,
and that 1is the reason that the Audit and Appropriation
t_‘_tt‘gg has asked the staff to generate quickly numbers
and dollé:gkio that we wilil know what it is that Congress
Infended at ¢ time, such that we are in a positlon to go
to Congress and say, in December, <o you really mean this?
I am == I think that thét is what the Audit and
Appropriatliors Committee, based upon a memo from Dennls
Dougherty ani some discussions wlth the staf?f, believe

Congress Intended. And to define minimum access as the

minimum dollars provided any program in the country, if

i
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that's what 1s being done here, and 1 gather that's whnt
1s be%hg:&one, would totally frustrate ﬁhe wiil of
-Congress, if T hear 1t.

CHATRMAN HARVEY: I'm going to call on Clint
and then Mrf Watts.

| MR. LYONS: 1 think what -- With all due respect

Howard, I thihk that has‘}ﬁst happened here, that;some»
thing tﬁat the Congress -- we have been hOpiné the Con-
gress would do, but they've‘hever done. And that is,
adjust ﬁhe $7.00 -~ the two lawyers, the cost of two
lawyers per 10,000 upward for Inflation over a ﬁen—yéar
perlod, to make it commensurate witb the cost of those
services at this time. Congress has'never done that.

They héve held us to our cost of 1970 cost of
two lawyers per 10,300 persons which we define -- arrived
at as being $7.00 per poor person. So if that's true,
‘Eztﬁﬁéggsss has never upgraded that $7.00 to the current
infla@eéhzﬁkt,_real cost of doing business with two
llgwyers per\&o,ooo persons, then we stlll have $7.00 per
péor person as the minimum access standard cut down to
$6.21 per pcon person as a minimum access standard, by
virtue of the.ES% cut we recelved.

Novw I guess this Board can declde that its
definition of minimum access is the real cost in 1982
dollars, and say that two lawyers per 10,000 people is
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$13.00 per poor person and define that as the miniﬁum
access standard. - But I ﬁhink you ought to know that
Congress has never made that inflation adjustment.

CHAIRMAN HARVEY: Mr. Watts. |

MR. WATTS: Yes, .I have a guestlon.. Are you --
Are you saylng that when I get my basiec fleld grant next
year, ir 1t should somehow come out that the amount of
that grant 1s less ﬁhan thé current minimum access siand-
ard, that the hearing proces# may kick in at that point,
under Part 16257 Because 1if so, I gUESE =

MR. . . 1 You put your finger on my
question, which 1s that right there. TIt's not the amount,
but what happens with that amount .

MR. WATTS: - If so, when I go to that hearing,
are we talklng about my continued funding, my continued
existence, or are we talking about a situation where
-:gégﬁi bave an ability to somehow convince the Corpora-
tion that ﬁh needs are greater than what has been given?

wggm happens at. the hearing?

CHAZRMAN HARVEY: That's a first-rate questlon.
Mary? |

MS. WIESEMAN: The definitions of the denlal
re-funding hus been changed to take into account or try
to take intclaccount the requirement that the programs
not be reduced below the minimum access, so that where a
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o
)

denia%dof re~funding 1s not under our vpronosal 0% or %
$BO,Qég3'thchever is higher, 1t would be for a rrosran
whg would be, by virtue of that reductlon, reduced below
the current minimum access, whlch 1s %6.23 per noor personl
ﬁowever, Lhe regulations themselves start out

-wlth that, 1f it ié a result of a buaget cut by Congress
that's across the board, that would not be a deni;l of
re—funding. So that this would e slngling oﬂt - mayﬁe
.not. But 1f a program were cut, it's a definitional --

If 1t's cut below the $6.23 without -- not as a result of
a funding cut by -~ across the board by Congress'of our
budget,.then that program would be entitled to a hearing
_under‘our proposed regulétions as being that that would
be, ﬁnder this définition, a denial of re-funding, as
opposed to other programs which are funded above That
level may be reduced by $M0,000 or 10% under our proposal

e,
- M{AIRMAN HARVEY: He has another question,

MR. WATTS: Then under what circumstances would
the Corporationrwant to fund a program under the minimum
access standard in a situatlon where you don't have a
Congreséionaj cut? It seems to me that 1 the Corporation_
doesn;t want-a program, it's not going to fund anything.

I guess there's something I'm not understanding.
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MS., WIESEMAN: Thatl may, in fact, e vro oane:

YT

ek AT e, Y A,

but_the reason that this lanpuare was putbt in waz to net
permit the definltlon of denial of re-~Iunding, was to
have the definitlon of denial of re-funding take Iinto
account the conﬁinuing resolution requirement on minimun
access, or attempl to recognlze that,., 50 that the Corpora-
tion -- if -~ and I don't know the situation where 1t
might occur. If it did'OCCur that 1t was a 10% or
$HQ,OOO‘cﬁt whicﬁ reduced a program below minimum access,
tthe program would have the right tora hearing. And it
would be a denlal of re-funding under ocur proposal.
CHAYRMAN HARVEY: Clint, why don't you go ahead.
ACTING PRESIDENT LYONS: Rodney, I think the
intent, btasically, is under the definitilon of denial of

re-funding which increases the Board's flexibility to

take money wlthout triggering a hearing process or use

-

=R
part of 1?&\\That's one part of the intent of it.

//‘fg\move money around without hearing -~ That's one
Thi* other part of the intent of it 1s not to
allow that fiexlbility of the Board to cut into a progranm
to the extent that a program is réduced below minimum
access, because we have a language in our continulng
resolution tnat says, you know, programs shall -- vou knoﬁi

ihat the intent is for programs to be at minimum access.

So that's why, you know -- That's why we got the language
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57 |
in there that says, you know, that Jlt's not intended L4 ;n%
below minimum access.

MR. WATTS: Of course, you understand what my
concern i1s. If I should somehow get a basic fleld e¢rant
next year which takes me below minimum aceess, T then
absolutely must know that, when I ask for this hearing,
whether -- Say I'm reduced by an amount of money, let's
say, $iO0,0GO which would take me below minimum access.
It's very important for me to know whether or not I'm
going to the hearing to fight to get $100,000 back versus
going to the hearing to save my $1.732 million.

CHAIRMAN HARVEY: That's right.

MR. WATTS: And to the extent that --

MR. DeMOéS: Under our terminology, isn't that
taken care of, Mary? I mean, we can't take away -- lo,

that's not right. We could take away the entire amount.

dfﬁﬂggﬁation, under our terminolopgy, happens during the

".‘-’3‘ -

course of N

existing contract or grant. Denlal of
re-funding hippens at the time of expiration of a grant
or contract. So we could be taking éway the totality.

MS. WIESEMAN: I think that's a good point, but
in the notice of the ——.that the Corpdration’é fequired
to give.as te that the re-funding would be denled, I would
think,the nCﬁice would have to say whether we're intending

to take away $100,000 or whether we're Intending to take
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3!

away @he whole grant. Thev'd be notifled, o they'd rnow
‘when gaay.come to hearing what they're fightins about.
| MR. DeMOSS: ILet me ask another auestion.

Mary, I've got 1t in my head somewhere that this
Congresslonal change was Intended to establish some thourht
.of comparison of the numher of dollars that this program
1s getting out here in rural Texas with the numbe; of
dollars‘tnatia metropolitan program is getting in New York
City. Am T incorrect in that?

MS. WIESEMAN: Vell, there's two ways of formu~
latiﬁg the minimum access. One 1s geographical coverage.
We menticned this 1n the data we sent out on October 13th.
if by minimum access, tﬂéy mean geographical coverage of
the.éountrﬁ, thaﬁ we have achieved that geographleal
coverage albeit at a reduced rate, so that minimum access--

and the continulng resolution says until minimum access

coverage._\\
I;X nowever, they'mean by that that 1t 1s at
the level to pro§ide the two lawyvers per 10,000 poor
pépple, no, we have not reached that. We;re not at that
level now. The problem with that is, if we're going to --
Ir, therefore, the continuing resolution requirement of
equalization comes in, what figures do we use. We don't
have tne census figures. "The continuing resolution also -
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1 Says that this wlll take into account sreclial rrorrams

g and.snecial needs and has to be interpreted in acecordance
3 with the other provisions of the statute.

4 So 1t's our suggestlon, =2ither that if Congress
5 || means geographical coverage, we have that; and that's

6 why ~~- And we're taking that into account here. VYou

7 won'tlreduce it below our current level. Or 1if 1t doesn't

8 mean geographical coverage,'if it means dollars, iLhen
i : 9 || Congress must have intended that we would be able to get
10 the 1980 census date in order to make a reasonable reallo-

11 cation to equallze or attempt to eguallze with épecial

12 programs the funding level across the country. We just

13 don"t have the data yet to make that tremendous alloca-

o 14 tion that may be required.
15 CHAIRMAN HARVEY: 1I'd like to ask Dennis if he
o 16 || has anything to add.
1 1«7 ] %C%}k\‘_ :MR. DOUGHERT?: There is a r'ide“z-r- that addresses
1 18 the Corpor‘a‘v on's responsibilities wlth respect to the
19 || allocation ot funds that indicates that, unless minimum
20 access 1s achlieved, then the Corpgration is responsible
21 || for seeing that funds are allocated on the basis that
' 22 does not discriminate against any area or region of the
23 country. |
24 A separate rider that address the 1lssue of -~

25 allows us ¢o have more flexlble heafing procedures, and
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1mmediately'before us is, is there éome amount less than
10% the Corporation migﬁt reduce the grantee that should
trigger the hearings. |

With respect to -- You have, attached to the
memo tﬁat I sent you October 7th, two papges of debate
from the House last year in which there was no attempt
made to define £he term minimum access. The -- And I'm
not aware that Congress ever has. They have ;— it'sla
term the Corporation has used through the yeafs-and that
Congress has picked ap on. In our budgetary,'Mr.Smith
indicated in the course of the debate, he did not antici-
pate under this authorization for $241 million that 1t
would be possible to achieve minimum access; and so he
was offering alternative rules. |

With respect to implementing this provision,
vou have a staff recommendation that implementation awailt
'qgggsfigures.

CINIRMAN HARVEY: Thanks, Dennis. Howard?

MR,\DANA: With all due respect, I'm looking at
those pages. [For the beneflt of the audlence, let me
read the provision which we are golng to have to operate
under.

"Unless minimum access to legal aésistance is
avallable or provided in all parts of the country, the

Corporation is to allocate basic fleld grants so as to
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i ensure that no greater level of access to lepal assiﬁtaﬂfP§
: !
2 ‘|| funded by the Corporation 1is avallable or provided to anvy
3 part or area of the country than is avallable or provided

4 to all parts of the country, consistent with available

5 funding and other provislons of the Legal Services Corpora-

6 tlion Act and Regulations.”

H 7 - That was offered by Mr. Xatzenmeler on behalf

8 of Mr. Smith, the Chalrman of the Committee. At a later--

LY

I 9 || On the next page of Dennis' distributiori, Mr. Smith was

10 asked to explaln this. And he sald: '"...The gentleman
gg 11 from Wisconsin, Mr. Katzenmeiler, will yleld, we have
i 12 || that trouble everywhere. I think the highest cost of

R 13 || 11ving in the United States 1s in a little town in

14 Arkansas. I do not know how you can give them more
15 attorneys in that little town than you do anyplace else.
;: : 16 It 1s impossible, but the minlmum access formula is based
| 17 &R two attorneys for 10,000 eligible recipients. In
i %\ V )
}l18 this case, %here will not be two attorneys for 10,000
19 recipients..\" Meaning, at the timé this passes.
zi ' 20 ' ", ..There 1s poing to be something less than
E 21 that. There may be one attorney per 10,000. I do not%
| 29 know what 1t 'will turn out to be, but 1f it 1s less than
[ 93 || the minimum access, then there ought to be a fair distri-
5 24 bution of that service. It 1s based on the number of
ﬂ,; 95 eligible pcor people who reside in any partlcular area
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~and the number of attorneys it takes to serve them, and
the rules and regulations required to provide that servicei

| I do not think that there 1s any question that

Mr. Smith belleves that minimum access 1s the definition

this Corporation has historlcally used, and that we

aren't anywhere near it. Therefore, I think the continu-
ing resolution means that we must spread these reéources,
as modest as they are, across this country equally. aAnd
we have the Audit and Appropfiations Committee in Houston
ask for that to be done, based upon 1970 census data
adjusted i1f possibie for 1980 State-~wlde data.

I hope that is belng done. I believe thst is

the intent of Congress. I think that 1t 1s the intent .

of Congress, and that this Committee, -~ and 1f 1t is nof

the Infent of Congress, we ocught to find out what 1t is
going‘to do before Congress comes back, so they can
TWAIRMAN HARVEY: Clint?

AE¥ING PRESIDENT LYONS: We are looking at the
data, and‘we are following the_instructions of the Commit-
tee glven to usJin Houston. Buf again, I do want to
relate to you_the history éf the minimum access formula.

Congress did not stoprwith two lawyers per

10,000 persons. VWhat happened was, the Corporation went

to Congress with a funding concept that was based on two
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Lé;ih‘ﬂum\sccess, we must spread the dollars evenly By
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lawyerﬁ-per 19,000 persons; translated that into a per
aapit%-dnllar figure, which was $7.00 per poor pérson.
‘Again, Congress has never adjusted that figure. 4And in
my_Judgment, when Congress talks about minimum access in

terms of a numerical dollar translation, 1t's been talking

It's clear to me that there are program; in this
country, given a 25% cut, under 37.00 per poof person.
There are a lot of programs -- T mean, if we use 1980
dollars, '82 dollars, there are a lot of programs below,
you know, $13.00 per poor peréon. So if we're -~ Ve
ought to know. If we're going to define minimum access
as two lawyers per 10, Ood‘persons in 1982 dollars, then
we may be going back to the Congress and saying, give us
$MOO million, $500 million.

MR. DANA: The statute says that 1f we are under

defining a}\imum access as the lowest dollars we are giving
-any program?\you completely frustrate the intention of
Congress, because there wlll be no allocatlon between the
rich proérams and the poor programs, by defining minlmum
access as a number, six dollars and change, which is,
if Bucky is.correct, a4 number lower than what we are
giving to every program.

ADTING PRESIDENT.LYONS: That's what we historic:
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defined 1t as, Howard.

MR. DANA: Well, am I right that there will be
no impact by this continuing resolution 1f we deline
minimum access as the lowest dollars we give to any pro-
gram per poor person?

| ACTING PRESIDENT LYCNS: No, you're -- I mean,
you're not right. There are programs below the $7.00 per
poor person. |

MR. : Are there any below $6,247

ACTING PRESIDENT LYONS: No, there are not.

MR. DANA: And haven't we - And doesn't the
staff redefine minimum access as $6.24%

ACTING PRESIDENT LYONS: Ve talk in those terms.
What I'm saying, Howardg-is that when Congress spoke, 1t
always spoke in terms of what the_original dollar figure

was, $7.00 per poor person. When they cut by 25%, they
e

,

rea’rzﬁghthat that-$7.00 per poor person was no longer
there. wNN\ |

MR. DANA: Mr. Smith made thls -- It was his
ﬁdtion. Congress passed it. l!le defined minimum access as.
twp lawyers per‘lo,obo;'and he sald that we don't have
that. lie made it very clear that we are not funding at
that level and, therefore, he sald, -- and the resolution--
Frankly, I think that 1t is beyond dispute the continulng

resolution says that if you're under -- if you're not
| NEAL R. GROSS
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1 || providing two lawyers per 10,000 poor people, vou've got !
2 il to spféad'the dollars equally. If you are over two iawypré
3 || per 1G,000, then we'll let you have some flexibility and

4 you can glve ~- but we're not anywhere near that. UMost

5 of our programs are under two lawyers, and we do have

& |l some programs that are getting pretty close to that in
X terms qf dollars and we have some programs that are getting
g | half of that. And I think what Congress is saying -~ Lf

9 it's once explained to them, they may change their mind,

10 but what they seem to be saying is, if we are under mini-

11 mum access as Mr, Smith defines 1t and as we have histori-
12 cally defined it -- If we are under minimum access, we
13 are instructed to spread the money eQenly on the basic

ﬁ,; u . fileld grants.

If that is not what Congress intends, they're

18 -eomling back in December and they can tell us. But 1f

'ﬁzggﬁhﬁgggsre quietly and don't get prepared to implement

-
-

18 that becam\ we'd like to wait around for the 1980 census

19 data, and this Board wakes up -- or this Board takes the

posltion that Congress meant what 1t seems to have meant,

20

21 we're going to have one major league problem when we
%i 99 start 1ssuing contracts.
. 2 MR. OLSON: Mr. Chairman, I just woke up when
.? 24 Howard sald that, and I Just wanted to ask one quick
L ' question o? Howard. Are you saylng that, under your

25
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iﬁterpretation of the continuing resolution, that we --
that even if all prograﬁs had 36.24 a pilece, Lhét we
éould not take one program-.and give it 10% meore and one
program and give it 12% more, but that there would have to
be a precise numerlical equality among every program?

'MR. DANA: Mr. Smith was asked that preclse
question by Barney Frank, and he said, not exactly.

(LAUGHTER. )

MR. DANA: And what, in effect, he is -~ There
is not absoluté precision required, but substantial
equality seems to be required. It's fairly clear, with
all due respect; it 1is, to me, just as a reader of the

Congresslional Record, 1t seems to be reasconably clear

what the man who offered this meant.

Dennis, do you disagree with me?

MR. DOUGHERTY: No, si?,;I do not.
5:;£§g‘MR. QLSON: I don't undérstand yours, so it's
hard for ;é\to disagree., I understand -- This rigid per--
Do you requi&g a rigid per capita distribvution?Mr. Trank
says. And Mr. Smith says, "It would not be based on the
population area at all..." And I think the earlier
language that you read was very helpful. The only thing
I can't understand -- I can't believe that the Congress
would have wénted an absolute -- like, you know, rigid

per dollar per capita dlstributlon, I had‘thought that
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you were describing, loward, and that‘s what I wanted to §
get.

MR. DANA : It's pretty clear that
rigidlity 1s not required, but i1t 1is ~- but what —-- and I
think ﬁhat we are free, frankly, to take iﬁto considera-
tlon and maybe even be required to take into consideration,
the relative costs of doing business in different parts
of the country. And I think that we should -- And T think|
that we might ﬁell have some discretion. I'm hoping that
we have some discretion in phasing in this ﬁrovisién, S0
that the impaét would not be toc great.

It may be, and I'm hoping, that the staff will
be moving quickly gnd_so that we have the-requisite
census data that -- so that we can evaluate the various
alternatives at our next December meetlng.

MR. SATTERFIELD: I think one of the problems

\Ehole debate 1s that we're not taking 1nto consid-

eration aﬁ\ihe things known by Neal Smith and others
b

when this debate took place.

Counsel had Jjust alluded to a few.moments ago
ébouf the fact that we have achieved geographic equality.:
Isn't that thé answer to the problem?

| MS. WIESEMAN: It does speak in terms of parts

of the country, this cOntinuing resolution. And the

geographical coverage of the country was the primary aim
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of minimum acceas. That was to cover the country., ind

that, in terms of providing coverage -~ and in looking at

the continuing resolution, 1t says, one part of the country

shall not have more access than another -- not a program
but a part of a country.

I think with that kind of language, we can view
it as geographical coverage,

MR. SATTERFIELD: May I ask a ‘question? Are
we not dealing then in different geographical locations
that each person'in a poor community will have aécess to
the same proportional part of an attorney that someone in
another geographical area has? And you have to adjust
the cost to fit the need.

MS. WIESEMAN: That is the problem.

MR. SATTERFIELD: Well, 1t seems to me that we
ought to recognize that Neal Smith, in what he said off
/:Qgghon the floor of Congéesé, was sald wlth the

knowledge O this understanding that the Ways and Means

Committee hat had and the Appropriations Committee has
had all along. And I think the question is that $6.23
or whatever it 1s does achleve right now that geographic

equality and. therefore, it is an abtsolute minimum.

If you go below it, then you're in the category.

of denail oY re-~funding. 2nd that's what we're talking

about.
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S50 I think we're talking about two different
things, apples and oranges.

CHATRMAN HARVEY: Bi1ll1?

MR. OLSON: I would just suggest, we proceed
to a vote oh what 1t 1s we did. I think we aired thils
well for today.

CHATRMAN HARVEY: Took the words right out of
my mouth. Appfeciate this discussion very much, and 1t’s_
very helpful. |

Are you prepared to vote on the motion as
amended three times?

Those in favor of the motion as amended, signify
by saying "Aye",

(CHORUS OF AYES.)

CHAIRMAN HARVEY: Opposed by the same sign.

(NONE OPPOSED.)
3mg§¥ CHAIRMAN HARVEY: It is carried.

«?«3\ DANA: Mr. Chairman.

CHFIRMAN HARVEY: Yes, Howard?

MR. DANA: For the record, I would like to vote
in favor of this, to.get it out for éomment. I've got
some real prablems and 1f you could vote against the
redefinition_of minimum access that is plugged into that
blank, T wbuld do so.

CHAIRMAN HARVEY: DMNext, Clarence.
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- MR. MeKEE: This brings . up a rolnt, and I've

been gﬁinking about it on and off, in terms of -- and
“direct this to the staff -- I think 1t would be helpful
when we.pﬁt together the staff briefing books supplied
‘to the Board meetings or commlittee meetines, since they
are so voluminous, the 1nfofmation, vhat ~- I know you
have a_Table of Contents in these books, but go ghrough
the analysis that yocu write; then somewhere ig'the beginning
of the book, indicate key areas of discussion or something
of this sort so that when there's something important like
this minimum access issue or governing boards, something
like that, that even if nobody asks a question about it,
the starf willl raise 1t ﬁhat we should discuss this.
So that we don't mliss anything at different times, for
committee meetings and -~
Ve qould direct them to do that. Is that a
Lgm;:\ Well, kind of an asterisk hot items or something
-l
“WAUGHTER.) |
CHJIRMAN'HARVEY: Clint, I know you have'plenty
to do, but I would appreciate 1t, too.
ACTING PRESIDENT LYONS: Ckay. All right.
CHAIRMAN HARVEY: Do the best you can.
Clarence really wants a minimum access to
these Board ~- |
Our next item, members of the Board, is the item
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Just before No. 8 on your agenda, which is Board action
on recommendation on 3. 2393.

MR. MeKEE: Mr. Chalrman, at our meeting, we
went over all these regulations, this 23 is a bill, of
course, by Senator Simms, MeClure, Faiakawa, Denton,
Humphrey, Eastman, Thurmond, regarding the bringing of
law sults against the Corporation. Key lanpuage was:
"...Any person may bring a civil cause of action against
the Legal Services Corporation or any direct or indirect
recipient, prantee or contractor if they are In viclatilon,
of any provision of thé Act." That's Just the foundation.
If Mary could elaborate --

MS., WIESEMAN: The question of this 2393 was
debated at the meeting iﬁ Minneapolls before the Opefationé
and Regulations Committee, and 1t was the sense of the

Committee that the blll has not been passed, that the

s *M%\vey to the Congreso that 1t did not suppor‘t -—
the Board“gﬁ‘ not support S. 2393, but thdt we would
comply with tae letter and the spirlt of the law. The
idea behind S.2393 was that the Corpofation could not
be controlled from within. Ve belleve, 1t was our analysis
of 1t, that it was necessary to have persons from outside
the Corporation have standing to sue and open the standing

as wide as -- open 1% to any person, not even an agreed

person, to sue the Corporation. We felt that the -~ that
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have the contfdl of the Corporation, and that Congress
should be assured of that;-énd that the other matter was
that the cost of defending the law suits which could be
on all.spectrums and from all spectrums of society, could
deplete the Corporation's funds to such an extent that
we couldn't perform the function that we're supposéd to
perform, that 1s, provide legal assistance to eligible
clients. And'therefore, that we should ~- that the Board
should take the action, notifying Congress, that the
Board does_not support the open standing to sue the
Corporation, and that the Congress, in terms of the
resolution on page 26 of your book, that the Congress also
be assured that the Board intended to operate the Corpora-
tion ;n strict conformity with the laws of Congress.
CHAIRMAN HARVEY: Thank you, Mary. Are there
' }igﬁg or comments about this? There's nothing pending
now beforé\xﬁeBoard. Do you want further discussion on
it, or what o you want to do with this? Dave, or George?
MR. PARAS: I think, Mary, that some of us -~
at least I expressed some concern that I did want to see
some degree «f accountability to someone by this Corpora-
tion; and I 3idn't want 1t to be such a totally Indepen-
dent entity as to be an autocracy and it could just do

‘whatever 1% wanted and have nobody to account to, and
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nobodggto'bring 1t to account.
E -':Facetiousiy, cne of my Board members indicated,
‘well, vhat's your court background, vour judicial back-
ground that tells you always want courts to be ahle to
super?ise everything. Belleve me, that 1s not so; but
‘I_don't like to see anybody so- independent that 1t can
autoératicaily disregard the law.. And 1f we are disregards
ing.lt, there should be some way that the cou?t -~ &4 court
remedy shoulid be availabie.

Ilthought I made that clear ét the time. I
didn't quite pget it in your explanation of our éomments,
but at least I want‘to bg on the recqrd as recommending
to Congress that we do _— that some sort of legal action
‘be“authorized against us in appropriate circumstances.

CHAIRMAﬁ HARVEY: Dave?

MR. SATTERFIELD: Mr. Chairman, I don't have
thebﬁaﬁhgit of all the discussions that went on before,
and I'apolgﬁ’ze for that. But there are a couple of
- things about fthis partlcular resolution that'strike me,
that bother m=2. First of all, we're referring to S. 2393
in opposition, and we're not stating in this resolutidn
at all what It is we're opposing.

Th2 reason that I make that statement 1s that
this i1s really without date. S. 2393 is a different bill

_1in every Congress, the number being given in the order ih
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‘analysils, is basically meaningless.

| respect to 1t, and that is_whether or not getting involved

& P
‘:gﬁgtﬁmg\yould find very troublesome down the road. TUoes

- Board 1s going to take a position in Congress on 1t?

- approve ‘1t.

{202} 224-4423 C WASHINGTON, D.C. 20005
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which they're introduced.

Secondly, it would seem to me that this could
move forward, if 1t gets to the poing of heafings or
mark-up consideration, and that's the time, really, to
make ybur views known 1f they're to be effective, that
it could be consldered under an entilrely different number.
So that the resolution itself could -~ The whole general
purpose 1s to be rendered useless.

Seems to me 1if we're golng to take a position,
we ought to seft forth the position in the resolution and

not alilude to it by some obscure number that, in {final
I have a second question that bothers me with

in legislatlon at the time it's introduced rather than

the time it's moving forward might establish a precedent

this mean“,hat we're going to look at eﬁery itém put-in

and screen it for the purpose of whether or not this

And if we were to do that, we're talking about
a tremendous task. If we were to do i1t, then we create
a precedent that, by failing to comment on other legislia-

tion that might affect us, we're tacltly saying that we
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':f€I jusﬁ vonder whether we ought to he engaged in
this éiﬁd:of résolution referring to a specific bill,
‘rather than passing a resolution stating what it is.prs-
cisely that we support, or what 1t 1s precisely that we
oppose and let 1t fit whatever bilill may or may not be
“introduced. | |

CHAIRMAN HARVEY: Thank you, Dave. Bili Olson?
MR. OLSON: I think both commenté a;e extremely
well taken. I don't see —-.I'm not on the committee.
I'Ve'had an-opportunity to review the bill, and we've had
some dlscussions in Indianapollis. I have a queétion or
| two about the way iﬁ which standing is established in
the bill and such. T think that the bill may be even
undergeing revision as the énd of the sesslon aeccurs, but

I for one would not want to take a position opposed to

this bill which 1s a simple effort to obtain some kind of

e
'Kggﬁauntagility, as George has stated. And it's one

~

vehicle. IXon't know what the best vehicle 1s, and I'd
be unpreparea to support that kind of resolution at this
time. |

MR. PARAS: Well, B11l, 1t was far too broad,

belleve me, as proposed. It was a disaster - 23G63.

ing, as Mary indicates. Anybody could come along and sue

us at any time. It was Jjust insane.
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MR. OLSON: Well, we come.to a polnt here whers
the Congress, through the lerislative process, iﬁtroduces
b11ls, have comments, have fevisions, have hearihgs.

I am not cpposed to the concept of accountability., I'm
not opposed to the concept of giving people a risht to
access in courts. And I think it would be sort of stranpe
for Legal Services Corporation to be on record with that
position. |

I do bellieve that thls bill could use some
tightening up and such, but that's -- those are not the
kinds of things that I think we ought toIVOte to attack
and oppose 1t iIn this way.

CHAIRMAN HARVEY: Howard.

MR. DANA: Question of Dennis Dougherty.

First of all, with respect to the -- I am cor-
rect, am I not, that this 1s a proposal dealing with not
‘%%%%1;ﬁgalaw before Congress but the law under which bhis
Corporatigﬁ\is operating?

MR. DOUGHERTY: Thls was a proposal to authorize
private rights of action against the Corporation or
reclipients for violations of the Act or regulations.

MR. DANA: But it 1s an amendment to the Legal
Services Cordoration Act?

MR. DOUGHERTY: o, sir. It was a -- 1'm sorry,

I don't have a copy. I'm referring to my reccllection.
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;Agf.The bill was referred to the Senate Judiciary
_Cdmmiéﬁéé;‘ It's a -~

MR. DANA: T think it's -- If it's this bill
in front of me, S. 2393, it;s a bill to amend the legal
Services Corporation Act, to provide for a cause of
‘action for violation of the.Act. I think that's the bill.
And I think that -- Am I also correct that we havé been --
that there have been inqguiries from the Hill ;s to what
this Corporation's position”is with respect to that?

MR. DOUGHERTY: We were notifled prior to the
meeting in Minneapolis in whilch this was takén dp, that
the authors of the 5111 had anticipation of hearings 1in
-the Senate Judiciary Comﬁittee. Andlwe were asked to
have. a spokesman for the Corporatlion testify before the
Committee.

Those hearings have not yet been held, and as

{P

o) Jiékgate, there's not scheduled. I think 1it's still
Senator S;Eﬁi' hope that a bHill can be scheduled.

We'we also been contacted following the adop-
tion of this esolution by the Committee by the author
of the bi1ll, asking 1f we couldn't suggest some revisions

to the bill that would make 1t more acceptable to us,

~rather than ,ust taking a position on 1t as drafted.

' MF.. DANA: It seems to me that that, comically,

- may take thrils case out of the general case; and I would
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. . i 3
1 agree with David that we ought not to be meddling in pyery !

2 b1ll before Congress. It might even be illezal to do so,
3 but here we have a proposal'that has been advanced to
4 amend the Act under which we operate; and we have been
5 asked for our views; asked for a witness, and we have
"B held -- We've had a hearing on it, and I think the Commit-~
7 || tee ~- I was at Committee meeting -- I think it was
8 Minneapolls? And we could not find much to fecommend in
9 this bill.
10 I think that 1t would -- maybe, another bili thay

1t 1s proposed, we could support, but I would hope that this

12 Committee would support the subcommittee's recommendation
13 that we oppose the‘bill as drafted.
:Eik" 14 MR. SATTERFIELD: A very practical aspect and
-15 one that I maybe didn't make very well when I was speaking
16 and I.wonder whether we've really considered it, 1is that,
17 7 @&g\intents and purposes, Congress has got about
18 seventeeﬁwﬁgie days to meet. If they don't take action

19 | on thilis particular bill In this Congress and'it's intro-

20 duced in the next Congress, it's liable to be s. 1563;

21 and we're locking at a numbér here 1n this resoluticn

29 that 1lsn't going to be valid nmore than seventeen days.

23 I gquestion wnether that's the way we ought'to go about it.
24 - MR, DANA: That point has such obvious appeal

S/ 95 || -that I think we ought to make sure that our -- whatever we
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do do 1s clear in that.regard; and 1 would seﬁ it out or
makg 1t very clear that that is exactly what we are
télking about.

CHAIRMAN HARVEY: I think the validity of what
Dave has stated is racqrded in the fact that thls subject
has been a part of-the'Legél Services Corporatiocn area of
1egislgtive activity since 1974 when the basic or the
organle statute was introduced. That statute did contain
a provision which was eventually struck, probably very
unfortunately, becausé that would haﬁe remedied the
continuing dilemma in the last eight years felt.by a
number of persons who feel aggriéved because elther the
Corporation grantee programs have falled to comply with
prohibitions placed in tﬁe-statute and this Corporation
1s unable to grant them a remedy, and courts have held

that there 1s not a 1itigable issue between aggrieved

'jcgg;kagﬁxgnd either the grantee or the Corporation insofar
% . .

Twenty—-three ninety~three is too broad inscofar
as defining scanding is concerned. On the other hand,
so also is this_resoiution, becauée 1t says that -- from
our Committee -- It says that we will aggressively enforce
the spirit o7 the enactments. This 1s true. We always
do this. But that does not address the guestion. And

thé question really 1s, which the Congress is attempting
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'to grggple Wwith <~ The question 4s, wnat ahout those

tion exists, whp have been aggrieved by the failure to
~comply with_prohibitions? We cannot grant them a remedy.
Ve den't have the power of equlty, you see.

So 1f the 1anguagé is too broad, insofar as
'defining‘people who come wlithin the ambit of 1itiﬁable
standing, so also 1s this resolution insofar és rejecting
the idea that individuals do not have a right of action
when they have been aggrieved by failure to comply with
law. At the present time, they don't.

So as I aﬁ concerned about the breadth of
2393? I'm also very concéfned about fhis resolution.

I'd be willing to table 1t or modify iﬁ or do somethlng,
but I doﬁ't think 1t should be adopted as recommended.

MR. PARAS: Bill, I call your attention --

. :
'kifzzﬁxhé\ CHAIRMAN HARVEY: [Furthermore, this deponent

saith.notTNNiet‘s go on. George.

MR. PARAS: Bil1l, I‘call your attention to
the last péragraph, though, of the resolution -~ Well,
that's not pa~t of the resolution there, Mary, is 1t?
But 1t's the Committee refers the Board to the transcript
of the Augus: 6th Operations and Regs Committee meeting
which reflect the concerns expressed by the individual

Committee members. That goes a little way to soften the
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impact of an otherwise very, very cold and meaningless

resglution and are_incorporated into it, then there willl
be an adeguate reflection. Now whether that's the right
way for us to address Cengress or not is a problem that
I have no expertise on, and maybe I'm wroﬁg; but I point
that out to you.

CHAIRMAN HARVEY: 1 understand. My suggestion
would be that_the Board should inform the Congress, or
recoﬁmend to the Congress, or whatever status or structure
of communication that i1t 1s concerned about vioiations
of prohibitions in this Act, and it will woerk with the
Congress to develop a remedy to grant 1ndividuals a right
of relief who have been aggrieved by Violations of prohi-
tion of the Act. That, I think, is what we should do in
a posltive sense, myself; but dq what you want to do.

x. . Clarence.
MR, McKEE: Two things. Mr. Stubbs isn't here.

We had a ratler heated dlscussion on this.

CHATRMAN HARVEY: I've begun to understand why
Bob left. Go ahead. 'Call him and tell him I said that,
will you.

MR. McKEE: Two peints. First, which I'll reporg
later, whén bhe Grants and Contracts Commlttee meets

agaln, part of 1ts recommendatlons and discussions will
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P ' 17 be recommendations that we think the Board mirht want Lo

2 make to Conpress generally on a varlety of 1ssues.

3 : Also, which this kind of thing wouid be part of,
4 I would think, too, in consultation with the other commit-
5 Lees. Second polnt is, I think that I would alwavs yleld
6 to the wisdom of the Congreésman since he has been there
7 and knows how thils process 1s, and the Congressmaﬁ will
8 || be back.by the time we do make our recommendaﬂions, 1 don't
%; 9 think that Mr. Stubbs wduld'have any problem wlth us Just
10 tabliné'this until a later time and having the benefit of
A furﬁher discussions as to where this 1s in terms of the
éj : 12 {| numbers, etc. And I would so move that.
13 ‘MR, OLSON: Mr. Chairmen, I would submit that

14 | there's really nothing on the floor. If Howard would

15 like to make a motion at this time tb accept the Committee
16 repor't by the Board, I think that would be 1iIn order and

17 EERRE ve, ought, to get on with that. If not, I think we

18 || ougnt to E\“x on with the next item on the agenda. But if
19 prard wants\,to ralse that, 1 think this is the time.

20 , ME. DeM0SS: WMr. Chalrman, I move that the

21 resolution comtained in the Committee repért be returned

29 to the Committee for redraf‘ti_ng: in light of the discussion

23 that was had here today and presented again at such
24 later Board =eeting as that Committee deems appropriate.
Ao’ " 95 . CHZATRMAN HARVEY: Tlotlon made and second to
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~Hal, ﬁhat 1t might alsc go to Paras' committee as well?

"the Jurlsdictlon of -~

return 1t to the Committee. Is the sense of your motion,
"This comes from ~-
MR, : Operatlons and Regulations.

CHAIRMAN HARVEY: And you want this within

MR. DeMOSS: No. No. Don't g0 back td€0pera~
tlons and Regulatlons. We're just saying allfthese
various committees -- the Grants and Contracts Committee
will make recommendations in addition to the regular
recommendatiohs -~ ones to Congress, to be a paﬁt of
that in consultation with Mr. Stubbs.

CHATIRMAN HARVE?: Discussidn on the motion.
Clinﬁ. | |

ACTING PRESIDENT LYONS: A point of information.
Dennis, what was the status of that plece of legislation
'*gggssress adjourned? |

'« DOUGHERTY: It has been introduced. It has

not yet'been,heard. The Senate Judielary Committee has
not vet scheduled hearings, but the Congrgss may hold
hearings when the Congress 1s not, as a whole, is not in
sesslon. I'mksure we can -- As of this date, we've
recelved no notlce of the hearing.

MH; | : Mr, Chairman, if that circum-

stance came: up, that the hearlng was called of Senate 2393
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I woulé‘@ertainly hope that our new president sr our
ActingPresident, whichever cne 1s 1in offlce at that tlre,
would, with the help of our staff, would be able to
respond that -- that, baslcally, as I hear what's saving,

that there 1s some room for some thought of private right

~of actlons, but what was 1n 2393 is too btroad, as being

the reaction of thils Board. And I think we can l}ave that
with them to -~ |

CHAIRMAN HARVEY: 'Further discussion of the
motion?f Hearing none requested, those in favor, signify
by saying "Aye".

(CHORUS OF AYES.)

CHAIRMAN HARVE?: Opposed,lthe same sign. The_
motion is passed? |

The next item on the agenda, as I remember, 8,

members of the Board, which 1s referred to on page 126

e,
“£:;§2;ﬁ§£§?ard book. Approval of Proposed Revislon of

By-Laws é:mg:ange October Board Meeting to_September.
The Chair wi'l be happy to entertaln a motion on this
amendment %o the By-Laws.

MR. | : SQ nove.

CHAIRMAN HARVEY: The motion is made. Is thére

a second? FFiscussion?

MR. A ' : Was there any public

response?
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1 - MS, WIESEMAN: lio, there was no response, s
P 2 CHATRMAN HARVEY: What is your question, Jeorye?
: 3 : MR. PARAS: Calling for the question.
4 ~ MR. OLSON: Before we do that, Ceorge. I fust

5 supgepest that there was an awful lot of uncertalnty when
6 || we discussed this, and I almost couldn't believe we

7 ecouldn't figure out when to have Board meetings. There

8 was an awful lot of uncertainty with respect to the dates

9 || that we were selecting and the proper schedule for the

10 budget of this Corporation and the other responsibdllities
11 that we have as a Board. And frankly, the besf I can
12 recall, that as we left the last Board meeting, we left
15 some of this in the hands of staff to clarify,.
E", 14 Can you_describe'for us, Mary, how thls comports
15 with the schedule of the Corporétion's neéessary responsi-
16 bilities?
17 “‘EEEﬁZ;QQ&‘MS. WIESEMAN: Well, the reason for having'the.ﬂ—
18 changing 2?& Board meeting from Qectober to September was
Ei ' | 19 