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EXECUTIVE SUMMARY

The Legd Services Corporation isaprivate, nonmembership, nonprofit corporation in the Digtrict
of Columbia. The Board of Directors of the Corporation is composed of 11 voting memberswho are
appointed by the President of the United States with the advice and consent of the Senate. By law, the
Board is bipartisan: no more than six members can be of the same political party.

Erlenborn Commission. The Erlenborn Commission was authorized by aresolution of the
Corporation’s Board of Directors on November 16, 1998, to study the presence requirement in the
Corporation’ sstatutory restriction on the representation of eligibleaiens. Since 1983, the Corporation’s
appropriationsact and itsregul ation on the representation of aienshaverequired that an aien be* present
inthe United States’ to be eigible for legal assistance from an LSC grantee. Neither the appropriations
act nor the Corporation’ sregulations define theterm “ present in the United States.” The Commission
solicited written comments from the public and held two public hearings duly noticed in the Federal
Register. The Report of the Commission is based on a thorough analysis of the applicable statutory
provisions, theextensiverecord compiled from the commentsand testimony regarding the circumstances
under which representation of igibleaiensoccursand the practicesof lega servicesgranteesreatingto
eligible aliens.

Scope of alien representation. Corporation grantees are permitted to represent severa classes
of diens, including lawful permanent diens, refugees, persons granted asylum, and temporary agricultura
workers admitted under the“H-2A" program. With the sole exception of H-2A workers, LSC grantees
may provide representation to alienson the same subjectsasis provided to citizens. (Thereport refersto
these classesas* unrestricted categories.”) Therepresentation of H-2A workers, however, islimited to
“matters which arise under the provisions of the worker’ s specific employment contract” in the areas of
wages, housi ng, trangportation and other employment rightsunder the contract. The*present inthe United
States’ requirement applies to both the unrestricted categories and H-2A workers.

Of particular interest to the Commission wasthe situation of seasonal agricultural workers, a
category that includes both diens from the unrestricted categories (such as permanent resident aiens) and
H-2A workers. Seasonal agricultural workersfregquently leave and re-enter the United States; thusthe
“presence” requirement would have a substantial and direct impact on their ability to receive lega
representation from LSC grantees.

Therecord reveasthat it has been along-standing practice for L SC grantees to provide legal
assistanceto digible aienswho haveleft the United States at some point during representation. This
practice has been followed without objection from the Corporation when conducting audits of LSC
grantees, or from agricultural employersand growersassociationsinvolvedinlega disputes. Inaddition,
there has been noforma regulation or opinion of the Generad Counsel’ s office regarding the specific scope
of the presence requirement. A recent complaint to the Corporation about the activities of a sub-grantee
relating to alien representation raised the issue presented to the Commission.



Statutory Analysis. Applying the principles of law governing statutory andyss, the Commission
considered the presence requirement in light of its plain and ordinary meaning, its context in a statutory
scheme and the purpose and design of the statute as awhole. See Part 111(A). The Corporation’s
appropriations act requiresthat an alien must be “ present in the United States” in order to be digiblefor
lega assstance. Construing theterm “present” according to itsordinary meaning, it isclear that the statute
requiresthe aiento be physicaly present in the United States at some point. This conclusion doesnot end
theinquiry, however, because the relevant questionis not whether an dien must be physically presentin
the United States, but when the alien must be present in order to be entitled to L SC representation. Here,
the language provides no express statement on when an dien must be present in the United States. Indeed,
no singleinterpretationis clearly compelled by the statutory language. For example, nothinginthe LSC
authorization language keys representation to when the cause of action arises or specifically requiresthat
the alien be present when the representation commences. In particular, the statute does not expressly
require that an alien be continuously physicaly present in the United States throughout the period of
representation in order to be eligible for legal assistance.

Thefactua record and the statutory scheme in which the language arises, on the other hand,
provide an important context for consideration of thelegal question of when anaien must be“presentin
the United States.” Consideration of the immediate context in which the language appears raises further
guestionsregarding the meaning of the presence requirement. The statute’ sapplication of the presence
requirement to legal permanent residents, for example, isin sometension with thefact that those diensare
legaly entitled to leave the United Statestemporarily without affecting their immigration status. See Part
[1(C)(1). Furthermore, H-2A workers by definition are physically present in the United States only
temporarily. Reading “presence’ inthe statute to require uninterrupted, continuous physical presence
would mean that Congress, without using such language, intended to deny L SC representation to diens
who engaged in federdly-authorized travel that did not affect their immigration status. Inthecaseof H-2A
workers, thereading would requirethe conclusion that Congressintended to provide H-2A workerswith
legal servicesrepresentation on clamsarising from their employment contractsonly for the very brief
periodsthat theworkersarein the United States -- potentialy rendering the promise of legal representation
largely meaningless. In short, an examination of thelanguageof the presence requirement and the Satutory
context inwhichit arisesraisesanumber of interpretive problemsand failsto resolve the question of when
an alien must be present in the United Statesin order to be entitled to legal services representation. The
Commission concludesthat the statutory language is ambiguous on this point. These difficulties support
further inquiry into relevant legidative history to help determine the meaning of the presence requirement.

Legidative History. Thelegidative history of the presencerequirement in the Corporation’s
gppropriationsand thegpplicableH-2A provisonsinthelmmigration Reformand Control Act confirmthat
Congressintended to provide meaningful representationto eligiblealiens, including H-2A workerson
clamsarising from their employment contract; and that Congress did not understand the presence
requirement to severely alter or restrict thisrepresentation. See Part 111(B). The Lega Services Act was
adopted to provide effectivelegd representation to low income persons. The presence language appeared



inthe LSC gppropriations act as part of an effort to expand L SC representation to adiens other than lawful
residents, and does not appear to have been intended to limit L SC representation to aliens who were
continuously physically present inthe United States. Similarly, the express purpose of Section 305 of
IRCA wasto“ secure the rights of H-2 agricultural workers under the specific contract under which they
were admitted to thiscountry.” Such representation wasintended to prevent the exploitation of foreign H-
2A workers and to ensure that the wages and working conditions of U.S. workers would not be
undermined.

Findingsof Fact and Application of Law. Therecord compiled by the Commission supports,
inter alia, thefollowingfindingsof fact. SeePart 1. Aliensintheunrestricted categoriesoften legaly leave
the country during the course of their representation. See Part 11(C)(1). Most H-2A workersareinthe
United States for brief periods of time and do not seek legal representation until they have completed their
contract, often because of fear of retaliation by the growers. See Part 11 (C)(2) and (D)(1). Most claims
made by dienstake yearsto resolve. SeePart 11(E). Requiring legal services attorneys to monitor their
clients movements and formally withdraw whenever the client leaves the country would create
extraordinary burdensfor the L SC grantees, the clients, opposing parties, and the courts. See Part 11(G).
Findly, the private bar and other nonprofit legal servicesprovidersare neither available, willing, nor able
to take over the representation of these populations. See Part [1(F).

Thisfactual record provided animportant context for consideration of thelegal question of the
meaning of the presencerequirement. Three possibleinterpretations of the presencelanguagewerelisted
inthe Corporation’ sFederal Register notice: (1) an dien must be physically present in theUnited States
when the cause of action for which the recipient provides legal assistance arises; (2) an dien must be
physicaly present only when legd representation is commenced; and (3) an dien must be physicaly present
inthe United Statesany timethealienisprovided legal assistancefrom an LSC grantee. Upon careful
consderation of thefindings of fact, the language and purposes of the statute and the legidative history, the
Commission has determined that none of these formulationsfully respondsto the purposes of the statute
or theintent of Congress. Furthermore, the record demondtratesthat the interpretationsinitidly offered by
the Corporation in the Federal Register notice would contradict Congress' clear purpose of providing
meaningful legal representation to indigent lawful aliens and lead to absurd results. See Part [11(C).

For example, as applied to the unrestricted aliens, such interpretations would preclude
representation for permanent resident aienswho areevicted fromtheir gpartmentsor against whomdivorce
proceedings were commenced whilethe dienislegaly out of the country for brief periodsto atend afamily
emergency or funerd. Theseinterpretationswould aso invite exploitation by allowing litigantsto smply
wait until an alientemporarily departed the United States before cutting of f workers compensation benefits,
or initiating eviction, repossession, or divorce or custody proceedings.

In regard to H-2A workers, the record demonstrates that Congress purpose of providing

meaningful representation to theseworkers cannot be accomplished under thethreeinterpretationsin the
Federal Register. Many of the contract rights of such workers-- such as reimbursement for return



trangportation, workers compensation, the 3/4 guarantee, and claimsthat a grower failed to mail the
worker’ sfinal paycheck-- often do not arise until after the worker has returned home. In addition, if the
worker isrequired to bein the United States throughout the course of the representation, theright to legal
assistance would be lost altogether. By law, H-2A workers must leave the country at the end of their
contract period and most such workersarein the United States for only two to five months. The factua
record before the Commission demonstratesthat the vast mgority of the claims of H-2A workers cannot
be completed while the dienisin the United States. The Commission recognizes that representation of
agricultura workerswasacentral dement in the legidative crafting of the H-2A program. The Commisson
concludesthat thisreading of the statute would essentidly bar L SC representation of thisclassof diensand
leave H-2A workerswithout meaningful representation on their employment contract claims, directly
contrary to Congress express purpose. We decline to sanction such aresult.

Conclusion. Together, thelanguage, purpose, and legidative history of the gpplicable satutes, and
the factua record before the Commission, suggest an interpretation of the statute that would authorize the
following representation:

For an alienin oneof the unrestricted categories representation would be authorized so
long asthedigibledienispresent sufficient to maintain resdence or lawful immigration
status. Under thisinterpretation, L SC grantees who have begun representation of a
permanent resident alien may continue that representation should the dien be temporarily
outside the United States. Grantees may also initiate representation of aliensin the
unrestricted categorieswho aretemporarily outsidethe United States, provided that they
have been present sufficient to maintain and have not abandoned their residence or INA
status. LSC granteesmay not represent aliensin this category who have never entered or
been present in the United States.

For H-2A workers, representation isauthorized if theworkers have been admitted to and
have been present in the United States pursuant to an H-2A contract, and the
representation arises under their H-2A contract. LSC grantees are authorized to litigate
thisnarrow range of claimsto completion, despite the fact that the aien may berequired
to depart the United States prior to or during the course of the representation. LSC
grantees may not represent diensin this category who have never entered or been present
in the United States.

-iv-



. INTRODUCTION

The Erlenborn Commission was established to eval uate the scope of permissiblerepresentation for
eigiblediensby LSC grantees. Since 1983, the Corporation’ s gppropriations act and its regulation on the
representation of aiens have required that an alien be* present in the United States’ to be eligiblefor legal
assstancefroman LSC grantee. Neither the gppropriationsact nor the Corporation’ sregulationsdefines
the term “present in the United States.” The Legal Services Corporation Board of Directors adopted
Resolution 98-011, on November 16, 1998, providing authority to establish the Commission with the
express purpose of studying the presence requirement for the representation of eligible aliens.

L SCgranteesarepermitted to represent severd classesof diens, including lawful permanent diens,
refugees, persons granted asylum, and temporary agricultural workers admitted under the “H-2A”
program.! With the sole exception of H-2A workers, LSC grantees may provide generd representation
to aliens on all the same subjects as is provided to citizens. (These classes will be referred to as
“unredtricted categories.”) Therepresentation of H-2A workers, however, islimited to matterswhich arise
under theworker’ sspecific employment contract in the areas of wages, hous ng, transportation and other
employment rights. The “present in the United States’ requirement applies to both the unrestricted
categories and to H-2A workers.

The Commission has gathered an extensive factud record. The Commission solicited comments
from the public through anotice duly published in the Federal Register. 64 Fed. Reg. 8140 (1999). The
Commission sought public comments on the facts and circumstances surrounding the representation of all
eligibleaienswho are affected by the presence requirement. It placed particular emphasison seasonal
agricultural workers’--which includestemporary H-2A workersaswell asaiensfrom the unrestricted
categories such as permanent resident aliens and special agricultural workers (SAWS).® The Federal
Register notice asked that comments be directed to the following questions:

(1) How long are seasonal agricultural workerstypically in the United States?

! The program’ s name is derived from the subparagraph of the Immigration and Nationality Act
(INA) that definesthe status, 8 U.S.C. § 1101(a)(15)(H)(ii)(a) (1994) (an alien “having residencein a
foreign country which he has no intention of abandoning who is coming temporarily to the United States
to perform agricultural labor or services. . . of atemporary or seasonal nature”).

2 See 8 U.S.C. § 1160(h) (1994). Seasonal agricultural work is defined in the INA as: “the
performance of field work related to planting, cultural practices, cultivating, growing and harvesting of
fruits and vegetables of every kind and other perishable commodities, as defined in regulations by the
Secretary of Agriculture.” 1d.

3 e 8U.S.C. §1160(a)(1)(B)(1994). Andieniseligible for classification as a special
agricultural worker if he or she has resided in the United States and performed seasonal agricultural
work in the United States for at least 90 man-days during the twelve month period ending May 1,
1986.



(2) When does the seasonal agricultural worker normally seek legal representation?

(3) What are the common claims of seasonal agricultural workers seeking legal
representation?

(4) When do the claims of seasonal agricultural workers generally ripen?
(5) How long doesit typically take to resolve seasonal agricultural workers' legal claims?

(6) What isthe established practice of LSC recipientsin representing seasonal  ayialiud
workers?

(7) Whatisthelikdlihood that private counsd isavailableto represent dienswho arein the United
States under temporary visas or who may temporarily leave the United States?

(8 Under what circumstances do seasonal agricultural workers commonly leave tbhinited
States?

(90 What are the implications of the presence requirement on recipient attorneys
professional obligations to their clients?*

The Federal Register notice identified a number of possible interpretations of the presence
requirement: (1) an dien must be physicaly present inthe United Stateswhen the cause of action for which
the recipient provides lega assistance arises; (2) an aien must be physically present when legal
representation iscommenced; and (3) an dien must be physcaly present in the United States any timethe
aienisprovided legal assistance from an LSC grantee.® This Report of the Commissionidentifiesthe
current interpretation used by L SC granteesand theimpact of alternativeinterpretationson al categories
of eligible diens.

TheCommission held hearingsat: (1) Duke University Law School, Durham, North Carolinaon
March 27, 1999; and (2) Stanford University, Stanford, Californiaon April 10, 1999. All requeststo
provide live testimony at one of the two public hearings were granted.

4 64 Fed. Reg. 8140, 8141 (1999).

°Id.



. FACTUAL FINDINGS
The Commission has compiled factud findingsthat address the questionsidentified in the Federa
Register notice described above.
A. Categoriesof AliensEligiblefor L SC-funded Legal Services
1. Current Law
L SC representation of aliensislimited to certain classes of alienswho broadly may be described

aslawful permanent residents, prospectivelawful permanent resi dentsand one specific group of temporary,
nonimmigrants.® “Lawful permanent resident” isaterm of art under the Immigration and Nationality Act

® Under current law, L SC recipients may provide legal assistanceto an alienif the alienis
present in the United States and falls within one of several designated categories:

(A) anadienlawfully admitted for permanent residence as defined in section
101(a)(20) of the Immigration and Nationality Act (8 U.S.C. 1101(a)(20));

(B) anaienwho- (i) ismarried to a United States citizen or is a parent or an
unmarried child under the age of 21 of such acitizen; and (ii) hasfiled an
application to adjust the status of the alien to the status of a lawful permanent
resident under the Immigration and Nationality Act (8 U.S.C. 1101 et seq.),
which application has not been rejected;

(C) andienwhoislawfully present in the United States pursuant to an admission
under section 207 of the Immigration and Nationality Act (8 U.S.C. 1157)
(relating to refugee admission) or who has been granted asylum by the Attorney
General under such Act;

(D) andienwhoislawfully present in the United States as aresult of withholding of
deportation by the Attorney General pursuant to section 243(h) of the
Immigration and Nationality Act (8 U.S.C. 1253(h)); [Section 1253(h) was
redesignated as section 1231(b)(3), Restriction on Removal, and amended by
the lllegal Immigration Reform and Immigrant Responsibility Act of 1996
(IRAIRA)]

(E) analientowhom section 305 of the Immigration Reform and Control Act of

1986 (8 U.S.C. 1101 note) applies, but only to the extent that the legal
assistance provided is the legal assistance described in such section; or

-3



(INA), 8U.S.C. §1101-1504 (1994 & Supp. 1 1996), and is defined in the statute as “the status of
having been lawfully accorded the privilege of residing permanently in the United Statesasanimmigrant
in accordance with theimmigration laws.” 8U.S.C. § 1101(a)(20) (1994). The group of prospective
lawful permanent residentsincludes both applicantsfor permanent resident status and likely prospective
applicants based on their current statusin the United States asindividual s fleeing persecution (refugees,
asyless, conditiond entrantsand diens granted relief from removal by an Immigration Judge).” Thereisone
category of digiblediens, agricultura workers under the H-2A Program, who are diens only temporarily
inthe United States. Asnoted above, representation of H-2A workersislimited to specific subject matters
arising under the H-2A employment contract. Because of the specid representationd issuesregarding this
category of eligible aliens, we will examine it in detail.

2. Temporary Agricultural Workers under the H-2A Program

H-2A diens, astheonly category of eigibledienswho resdein the United Statestemporarily, are
particularly affected by the issue before the Commission because of their necessarily short periods of time
intheUnited States. H-2A aliensare non-immigrants, who residein aforeign country but cometo the
United Statestemporarily to perform agricultura labor or servicesfor aspecified employer or employers.
8U.S.C. §1101(a)(15)(H)(ii)(a)(1994). Their term of stay in the United Statesis dependent upon the
agricultura needs of the employer, but by law cannot exceed oneyear. 8 C.F.R. § 214.2(h)(5)(iv) (1999).

The H-2A Program for temporary agricultural workersisacomplex regulatory scheme devised
by Congress to meet competing concerns: the need of agricultural employers for workers, and the need

(F) an aien who is lawfully present in the United States as the result of being
granted conditional entry to the United States before April 1, 1980, pursuant
to section 203(a)(7) of the Immigration and Nationality Act (8 U.S.C.
1153(a)(7)), asin effect on March 31, 1980, because of persecution or fear of
persecution on account of race, religion, or political calamity.

Omnibus Consolidated Recissions and Appropriations Act of 1996, tit. VV, 8 101, Pub. L. No. 104-
134, 110 Stat. 1321, 1321-55, asincorporated by District of Colombia Convention Center
Revenues, Pub. L. No. 105-227, 112 Stat. 1515 (1998), implemented by 45 C.F.R. pt. 1626
(1999).

"Further, current law allows the representation of any alien who herself or whose child has been
subject to domestic violence. However, the representation is limited to preventing or obtaining relief
from the violence. The representation may occur only with non-LSC funds. Eligibility for legal
assistance for this category of aliensis not dependent upon the aien being “present in the United
States.” See Departments of Commerce, Justice, and State, the Judiciary, and Related Agencies
Appropriations Act, 8 502(a)(2)(C), (b), Pub. L. No. 105-119, 111 Stat. 2440 (1998), as
incorporated by District of Colombia Convention Center Revenues, Pub. L. No. 105-227, 112 Stat.
1515 (1998), implemented by 45 C.F.R. pt. 1626.2, 1626.4(1999).

-4



to protect agricultura laborers, both foreign and domestic. The United States hasfacilitated theimportation
of foreign agricultural workersin response to aleged shortages of workersinthe United Statesfor many
yearsunder various programs? Agricultural employers have consistently asserted that many U.S. workers
did not want to work in seasonal agricultureor liveinrural areas, and that cropswould rot in thefields
without foreign workers. Organized labor and advocatesfor farm workers historicaly have disputed these
assertions based on the genera high employment rate among domestic farm workersand theal leged desire
of agricultural employersto preserveacheap labor forcewith limited legal rights. CharlesGordonetal.,
Immigration Law and Procedure, § 20.09[ 1] (1999).

TheH-2A Program was established by the Immigration Reform and Control Act of 1986 (IRCA),
Pub. L. No. 99-603, 100 Stat. 3359. In adopting the H-2A program, Congress sought “a balanced
program that would ensure an adequate source of labor, but would not exploit employees or provide an
added incentiveto hire foreign rather than resident workers.” See H.R. REP. No. 99-682(1), at 106
(1986), reprinted in 1986 U.S.C.C.A.N. 5649, 5710. Accordingly, the legidation requires that
agricultura employersrecruit U.S. workersfirst, and that the terms of work offered foreign workers, when
U.S. workersare unavail able, must not adversely affect the wages and working conditions of U.S. workers.
8U.S.C. 81188(a) (1994). Congressdesignated aspecific set of rightsand guaranteesfor H-2A workers,
including workers compensation, housing, and other benefitsto ensurethat these satutory goaswere met.
8 U.S.C. 88 1188(b)-(d)(1994). The U.S. Department of Labor (USDOL) has also promulgated
regul ations mandating the minimum benefits that must be provided to H-2A workers. 20 C.F.R.
8655.102(a) (1999). Ingenerd, thewages, benefitsand working conditionsthe employer intendsto offer
to H-2A workers must also be offered to recruited U.S. workers, which includeslawful permanent resident
diens. Immigration Law and Procedure, supra at 8 20.09[ 1] . Growers must replace H-2A workers
with any U.S. worker who applies for the job before half of the season is over. 20 C.F.R. 8§
655.103(3)(1999).

The processfor the admission of H-2A workers requiresthat the grower submit an application for
certificationto USDOL setting forth al themateria termsand conditions of work that theemployer intends
to offer itsworkers. If USDOL determinesthat alabor shortage exists and that the job offer satisfiesthe
federal requirements, USDOL approves the employer’s application for certification. See 8 U.S.C.
§1188(a)(1994). The U.S. Department of Justice, through the Immigration and Naturalization Service
(INS), then approvestheemployer’ sH-2A visapetition to bring in workers, and the U.S. Department of
Stateissues nonimmigrant visas. Seeid. The approved H-2A visa petition and the corresponding H-2A

8 The controversial “Bracero” Program operated between 1942 and 1964 and permitted
Mexicans to work temporarily in United States agriculture. From 1964 to 1986, entry of foreign
agricultural workers was permitted under the H-2 Program which many agricultural employers found
inadequate. Immigration Law and Procedure, supra at 8 20.09[ 1] ; see also Erlenborn
Commission: Comments on “Presence Requirement” (Supplement), Apr. 10, 1999, at 56 (comment of
Howard Berman, Member of Congress) [hereinafter April Comments] (describing prior programs as
“quite controversial for many years’).



visapermit theworker to stay for the duration of the certified period of employment, but in no event may
thevisaexceed oneyear. 8 C.F.R. 8214.2 (h)(5)(iv)(1999); April Comments at 9 (comment of D.
Michael Hancock, USDOL). Further, thevisaisterminated at any timethe H-2A worker’ semployment
relationship ends, whether through voluntary departure or involuntary termination. Id. The H-2A worker
must depart the country and is subject to deportation for failing to do so. 1d. Thus, the H-2A worker is
only admitted to the United States to perform work for a designated employer or employers, and must
leave the United States when that employment terminates for any reason.

In crafting the H-2A program, Congress was acutely aware of the vulnerability of temporary
agricultural workersand of problemsthat had arisen under other such programs, particularly the Bracero
Program. Seediscussioninfra Part [11(B)(2). Congress further recognized that the H-2A provisions
required enforcement mechanisms lest they become mere paper guarantees.® Thus, in section 305 of
IRCA, Congress specifically authorized L SC-funded representation for H-2A workers on matters
pertaining to their employment contract. 8 U.S.C. 8§ 1101 note (1994). L SC-funded representation was
acore element inthelegidative design of the H-2A program. See 132 CONG. REC. H9866-68 (1986);
Erlenborn Commission: Commentson “ The Presence Requirement,” Mar. 27, 1999, at 29-43 (comment
of Bill Beardall, Texas Rurd Legal Aid) [hereinafter March Comments]; April Comments at 53-58
(comment of Howard Berman, Member of Congress); see also discussion infra Part 111(B)(2).

Thegtatutory protectionsset forth in the H-2A program, and the provision of legal representation
to H-2A workers to enforce these rights, thus were intended to accomplish two purposes. to protect
foreign workersfrom exploitation, and to ensurethat the employment of such workerswould not depress
thewagesand working conditionsof U.S. workers. These consderationsexplainwhy H-2A workersare
the only category of nonimmigrants eligible for L SC-funded representation. They also point to the
differences between the representation authorized for the unrestricted categoriesand H-2A workers: for
theformer, granteesmay represent eligible alienson al matters; for thelatter, representation isrestricted
to matters arising under the employment contract.

H-2A workers congtitute asmal but growing portion of the United States agricultural workforce.
During FY 1998, the most recent year for which statisticsare available, the USDOL certified 34,898 job
openings and approximately 4,000 employers. The FY 1998 H-2A Report, U.S Department of Labor,
Division of Foreign Labor Certifications, Revised June 1999 [ hereinafter FY 1998 H-2A Report].
Thisisadramatic increase from FY 1997 where 23,352 job openings were certified and approximately
2,300 employers. April Comments at 8 (comment of D. Michael Hancock, USDOL). The USDOL

¥ H-2A workers are exempt from other federal laws protecting farmworkers. Of particular
significance is their exemption from the Migrant and Seasonal Agricultural Worker Protection Act
(MSWPA), 29 U.S.C. § 1801 et seq.(1999), the primary federal statute protecting agricultural
workers. See April Comments at 9 (comment of D. Michael Hancock, USDOL); Legal Services
Corporation, Erlenborn Commission Hearing Transcript, Apr. 10, 1999, at 122 (testimony of Mark
Schacht, California Rural Legal Assistance Foundation) [hereinafter April Testimony].

-6-



believesthat the upward trend will continue. Id.; see also March Commentsat 128 (comment of Shelley
Latin, VirginiaFarmworkersLega Assstance Project). Grower associations organized to obtain gpprova
to bring in H-2A workers are now appearing in a number of states. Legal Services Corporation:
Erlenborn Commission Hearing Transcripts, Mar. 27, 1999, at 106 (testimony of Javier Riojas, Texas
Rura Legal Aid) [hereinafter March Testimony]; March Comments at 222 (comment of Melissa A.
Pershing, Lega Servicesof North Carolina). In FY 1998 eight states accounted for over seventy-five
percent of al H-2A activities. FY 1998 H-2A Report. These eight states - North Carolina, Virginia,
Kentucky, New Y ork, Connecticut, M assachusetts, Tennessee and Georgia- totaled 27,150 positionsin
FY 1998. Id. Theleading H-2A commodities were tobacco (16,984 positions), apples (4,428), vegetable
harvesting (4,822), and fruit harvesting (1,483). Id.

The USDOL reportsthat thevast mgority of H-2A workerscomefromMexico. April Comments
at 8 (comment of D. Michael Hancock, USDOL). 1n 1996, the last year for which country statistics are
available, 10,353 H-2A workers came from Mexico while only 4,231 came from the second leading
country, Jamaica. Id. Thisissharply at oddswith the relative proportionsin 1988, when the mgjority of
temporary foreign agricultural workers came from Jamaica (12,609) and only 2,499 camefrom Mexico.
Id. Theonly other country with asignificant presencein the H-2A program -- Peru -- sends about four
hundred workers every year as sheepherders to the Mountain and Western states. 1d.

B. Mattersof Representation for Eligible Aliens
1. Aliensin Unrestricted Categories

LikeU.S. citizens, aliens seek legal assstance on avariety of matters. Aliens may be victims of
domestic violence, need assistance with divorce and custody matters, find themselves having to file
bankruptcy, or requirehelp applying for socid security and unemployment benefits. See March Comments
at 246 (comment of Marci Seville, Golden Gate University School of Law); April Testimony at 15
(testimony of CynthiaRice, CdiforniaRura Legd Assstance). Housng issuesarise over eviction actions,
substandard housing, eigibility for public housing, mobile home purchases, housing discrimination, and
mortgage foreclosures. See March Commentsat 68 (comment of Patrick Mclntyre, Northwest Justice
Project); March Comments at 80 (comment of Marilyn J. Endriss, Attorney at Law); March Comments
at 82 (comment of Mark Miller, American Friends Service Committee); March Comments at 141
(comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Lega Aid Servicesof Oregon);
March Commentsat 172 (comment of Daniel G. Ford, ColombiaLegal Services); March Comments at
206 (comment of Jose Padillaand CynthiaL. Rice, CdiforniaRurd Legd Assstance); March Comments
at 269 (comment of Lisa Butler, Florida Rural Lega Services). LSC dligible aliens may also seek
assstance onimmigration and consumer matters. See April Testimony at 89 (testimony of Bruce Iwasaki,
Legd Aid Foundation of Los Angeles). Because of their limited English ability and isolation within
communities, many diensare particularly vulnerable to exploitation by unscrupulous sales and marketing
enterprises, landlords and other businesses, and employers. See March Comments at 246 (Comment of
Marci Seville, Golden Gate University School of Law). They are particularly susceptible to workplace
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exploitationin sectorssuch asagriculture, landscaping, janitorial and restaurant work, and day labor. See
April Testimony at 16 (testimony of Cynthia Rice, California Rural Legal Assistance).

Alien agricultural workers, who are not temporary H-2A workers, are protected in their
employment by the Migrant and Seasona Agricultural Worker Protection Act (MSWPA), 29U.S.C. §
1801 et seq. (1994), which governs recruitment, wages, housing, health and safety, vehicle safety
standards, drivers' licensureand minimum vehicleinsurancelevels. See April Commentsat 9 (comment
of D. Michad Hancock, USDOL). Their claimsinclude violationsof recruitment promisesand disputes
over wages, working conditions, wrongful terminations, and the job contract. See March Comments at
67 (comment of Patrick McIntyre, Northwest Justice Project); March Comments at 80 (comment of
Marilyn J. Endriss, Attorney at Law); March Commentsat 82 (comment of Mark Miller, American Friends
Service Committee); March Comments at 99 (comment of Nan Schivone and PhyllisHolmen, Georgia
Legd Services Program); March Commentsat 141 (comment of D. Michaegl Dae, Oregon Law Center,
and Janice Morgan, Lega Aid Services of Oregon); March Commentsat 172 (comment of Daniel G.
Ford, ColombialLega Services); March Commentsat 269 (LisaBuitler, FloridaRural Legal Services).
Legd assstanceisalso sought for job injuries, and other health and safety issues. See March Comments
at 68 (comment of Patrick Mclntyre, Northwest Justice Project); March Comments at 80 (comment of
Marilyn J. Endriss, Attorney at Law); March Commentsat 82 (comment of Mark Miller, American Friends
Service Committee); March Comments at 141 (comment of D. Michael Dale, Oregon Law Center, and
JaniceMorgan, Legd Aid Servicesof Oregon); March Commentsat 269 (comment of LisaButler, Florida
Rurd Legd Services). Hedth and safety issuesinclude improper use of pesticides. See March Comments
a 172 (comment of Danid G. Ford, ColumbiaLegd Services); March Commentsat 207 (Jose Padillaand
CynthiaL. Rice, CdliforniaRural Legal Assistance); March Comments at 225 (comment of MelissaA.
Pershing, Lega Servicesof North Caroling). Workers are also represented in civil rightsand retaliation
clams. See March Commentsat 141 (comment of D. Michael Dale, Oregon Law Center, and Janice
Morgan, Legal Aid Services of Oregon).

2. H-2A Aliens

Current law limits the representation of H-2A aliens to matters “relating to wages, housing,
trangportation, and other employment rights as provided in the worker’ s specific contract under which the
nonimmigrant was admitted.” 8 U.S.C. § 1101 note (1994). The H-2A worker’s contract must include
certain minimum benefits, wages, and working conditionsthat are mandated by federad law. 20C.F.R. §
655.102(a) (1999).

H-2A aliens seek legal assistance, inter alia, in the following areas:

a. Housing: Agricultural employers of H-2A workers must provide adequate housing to
workers who travel further than 60 miles to the job sitee. 20 C.F.R. §
655.102(a)(1)(1999). Advocatesfrom programsin New Y ork, Georgia, Virginia, and
North Carolina mentioned housing as an issue for which H-2A workers sought legal
assstance. See March Commentsat 22 (comment of Robert J. Willis, Attorney at Law);
March Comments at 63 (comment of James F. Schmidt, Farmworker Lega Services of
New Y ork); March Comments at 99 (comment of Nan Schivone and Phyllis Holmen,
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Georgialegd ServicesProgram); March Commentsat 108 (comment of Robert Sazman,
Lega Aid Society of Mid-New York, Charlotte Sibley and Patricia C. Kakalec,
Farmworker Law Project); March Comments at 125 (comment of Shelley Latin, Virginia
Farmworkers Legal Assistance Project).

. Workers Compensation: Agricultural employers of H-2A workersare required to enroll
in state workers compensation programs or to provide equivalent insurance coveragefor
both domestic and foreign workers. See 20 C.F.R. 8 655.102(a)(2)(1999). Job injuries
arecommoninagriculture. Alienscommonly seek legd assistance onissuesrelaedtojob
injuries. SeeMarch Commentsat 12 (comment of Anita Soucy); March Commentsat 15
(comment of Michagl Carlin); March Comments at 22 (comment of Robert J. Willis,
Attorney at Law); March Comments at 28 (comment of GeorgiaJ. Lewis, Attorney at
Law); March Commentsat 31 (comment of Bill Beardall, TexasRural Legd Aid); March
Comments at 46 (comments of Carolyn Corrie, Attorney at Law); March Comments at
99 (comment of Nan Schivoneand PhyllisHolmen, GeorgiaL ega ServicesProgram);
March Commentsat 107 (comment of Robert Salzman, Lega Aid Society of Mid-New
Y ork, Charlotte Sibley and Patricia C. Kakalec, Farmworkers Law Project); March
Commentsat 125 (comment of Shelley Latin, VirginiaFarmworkersLegal Assistance
Project); March Commentsat 159 (comment of Michad Wyatt and Roman Ramos, Texas
Rurd Legd Aid, OlgaPedroza, Southern New Mexico Lega Services); March Comments
at 269 (comment of LisaButler, FloridaRura Legal Services); March Commentsat 225
(comment of MdissaA. Pershing, Lega Services of North Caroling); April Comments at
103 (comment of Garry G. Geffert, West VirginiaLega ServicesPlan); March Testimony
at 33-37 (testimony of Garry G. Geffert, West Virginia Legal Services Plan); March
Testimony at 145 (testimony of Rob Williams, Florida Legal Services).

. Roundtrip Transportation: Agricultural employers of H-2A workers are required to
reimburseworkersfor trangportation to theworkplaceif theworker completeshalf of the
season, and for return transportation from the workplace if the worker completes the
contract. 20 C.F.R. §655.102(a)(5)(1999). It isnot uncommon for H-2A aliensto seek
legdl ass tancebecausetheemployer failed to reimbursethem for transportation expenses.
See March Comments at 32 (comment of Bill Beardall, Texas Rural Lega Aid); March
Comments at 99 (comment of Nan Schivoneand PhyllisHolmen, GeorgialLegd Services
Program); March Commentsat 107 (comment of Robert Salzman, Lega Aid Society of
Mid-New Y ork, Charlotte Sibley and Patricia C. Kakalec, Farmworker Law Project).

. Wage Rate: H-2A employersmust pay an adverse effect wage rate, whichisaminimum
wage rate set by the U.S. Department of Labor reflecting the prevailing wagesin the
particular agriculturd sector. 20 C.F.R. §655.102(8)(9)(1999). H-2A aienscommonly
seek legd assistance for unpaid wages. See March Commentsat 12 (comment of Anita
Soucy); March Commentsat 15 (comment of Michael Carlin); March Comment at 20
(comment of Robert J. Willis, Attorney at Law); March Commentsat 27 (comment of
MelindaWiggins, Student Action With Farmworkers); March Commentsat 32 (comment
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of Bill Bearddll, Texas Rurd Legd Aid); March Comments at 47 (comment of Carolyn
Corrie, Attorney at Law); March Comments at 63 (comment of James F. Schmidt,
Farmworker Legal Servicesof New Y ork); March Comments at 99 (comment of Nan
Schivoneand PhyllisHolmen, GeorgiaLega ServicesProgram); March Commentsat 107
(comment of Robert Sdzman, Legd Aid Society of Mid-New Y ork, Charlotte Sibley and
PatriciaC. Kakaec, Farmworker Law Project); March Comments at 126 (comment of
Shelley Latin, Virginia Farmworkers Legd Assistance Project); March Comments at 225
(comment of MelissaA. Pershing, Lega Services of North Carolina).

e. The 3/4 Guarantee: Agricultura employersare required to offer their workers either work
or wagesfor at least 3/4 of the contract period. 20 C.F.R. § 655.102(8)(6)(1999). H-2A
alienshave sought legal assistancefor violationsof the 3/4 guaranteeright. SeeMarch
Commentsat 20 (comment of Robert J. Willis, Attorney at Law); March Commentsat 32
(comment of Bill Bearddll, TexasRurd Legd Aid); March Comments at 99 (comment of
Nan Schivone and PhyllisHolmen, GeorgiaLega Services Program); March Comment
at 107 (comment of Robert Salzman, Legal Aid Society of Mid-New Y ork, Charlotte
Sibley and Patricia C. Kakalec, Farmworker Law Project); March Comments at 127
(comment of Shelley Latin, VirginiaFarmworkers Legal Assistance Project); March
Comments at 159 (comment of Michael Wyatt, TexasRura Lega Aid, et. a); March
Commentsat 228 (comment of MelissaA. Pershing, Lega Servicesof North Caroling);
March Commentsat 270 (comment of LisaButler, FloridaRura Lega Services); March
Commentsat 92 (comment of Garry G. Geffert, West VirginiaLega ServicesPlan); April
Commentsat 103 (commentsof Garry G. Geffert, West VirginiaLega ServicesPlan);
March Testimony at 147 (testimony of Rob Williams, Florida Legal Services).

f. Non-waiver/Anti-retaliation Rights: The USDOL regulations prohibit the waiver of any
rights provided by law. 29 C.F.R. § 501.4(1999). They aso prohibit anyone from
blacklisting, intimidating, or retaliating against any worker for “ consulting with alegal
assigtance program” or otherwise assarting her rights under the H-2A program. 29 C.F.R.
§501.3(1999). State laws also prohibit blacklisting. See March Testimony at 66-67
(testimony of Mary LeeHall, Legd Servicesof North Caroling). H-2A dienshave sought
legd assistancefor violationsof theseanti-retaiation rights. See March Commentsat 12
(comment of Anita Soucy); March Comments at 23 (comment of Robert J. Willis,
Attorney at Law); March Comments at 98 (comment of Nan Schivone and Phyllis
Holmen, GeorgiaLegd Services Program); March Commentsat 108 (comment of Robert
Sazman, Legd Aid Society of Mid-New Y ork, Charlotte Sbley and Petricia C. Kakalec,
Farmworker Law Project); March Comments at 128 (comment of Shelley Latin, Virginia
FarmworkersLega Assistance Project); March Comments at 226 (comment of Melissa
A. Pershing, Legal Servicesof North Carolina); March Testimony at 63 (testimony of
Mary LeeHall, Legd Servicesof North Carolina); March Testimony at 134 (testimony
of Michael Carlin).

A number of witnesses before the Commission testified regarding the importance of enforcing these
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rightsto accomplish the core purposes of the H-2A statute. Thefedera protections afforded to H-2A
workerswereintended to protect U.S. workersby eliminating incentivesfor employersto prefer H-2A
workers over U.S. workers. See H.R. REP. NO. 99-682(1) (1986), reprinted in 1986 U.S.C.A.A.N.
5649; March Testimony at 16-22 (testimony of Garry Geffert, West VirginiaLegd Services Plan); March
Testimony at 106-107 (testimony of Javier Riojas, TexasRura Lega Aid). H-2A workersmay be more
attractive to employersfor anumber of reasons. Growers are not required to pay unemployment or socid
security taxesfor H-2A workers. SeeMarch Testimony at 157 (testimony of Rob Williams, FloridaLega
Services). H-2A workers provide aguaranteed labor pool. See March Testimony at 20-21 (testimony
of Garry G. Geffert, West VirginiaLegal Services Plan). They arelesslikely to complain than U.S.
workers and have more limited accessto lega assstance. See March Commentsat 31 (comment of Bill
Beardall, Texas Rural Lega Aid); March Comments at 53 (comment of Arthur N. Read, Friends of
Farmworkers); March Commentsat 156 (comment of Michael Wyatt, TexasRurad Legd Aid, et. d); April
Commentsat 105 (comment of Garry G. Geffert, West VirginiaLegal ServicesPlan). Growersmay try
to evadetherequirement of hiring U.S. workersby imposing job requirementsthat will be unattractiveto
U.S. workers, by otherwise discouraging U.S. workers from applying, or by purging U.S. workersfrom
their workforce. March Testimony at 106-07, 117-20 (testimony of Javier Rigjas, TexasRurd Lega Aid).
Grower preferencefor H-2A’ sover U.S. workersmay be evidenced by their lack of active recruitment
of permanent legal residents and other domestic workers. March Comments at 53 (comment of Arthur
N. Read, Friends of Farmworkers); see also GENERAL ACCOUNTING OFFICE, H-2A AGRICULTURAL
GUESTWORKER PROGRAM: CHANGESCOULD BETTER IMPROVE SERVICESTO EMPLOYERSAND BETTER
PROTECT WORKERS 58 (1997) [hereinafter GAO REPORT] (report number GAO/HEHS-98-20).

The H-2A program, in effect, establishesaceiling for the terms of work that U.S. workers can
demand for smilar employment. March Testimony at 157-159 (testimony of Rob Williams, HoridaLega
Sarvices); March Testimony at 21-22, 24 (testimony of Garry Geffert, West VirginiaLegd ServicesPlan);
March Testimony at 106 (testimony of Javier Rojas, Texas Rural Legd Aid); March Comments at 156
(comment of Michael Wyatt, TexasRural Legd Aid, et. d). For example, H-2A employers must pay a
specia minimumwage, called the adverse effect wagerate, 20 C.F.R. 8 655.102(a)(9)(1999), whichis
higher than astate or federal minimum wage requirement.’® 64 Fed. Reg. 6690 (1999). In most instances,
anon-H-2A employer, in an areawith H-2A workers, who are receiving the adverse effect wage rate,
would not be ableto attract workers at awage lower than the H-2A wagerate. These workerswould be
ableto secure jobsfrom the H-2A employer during the first half of the season because H-2A employers
must provide ahiring preferencefor U.S. workerswho apply for ajob during thefirst half of the season.
20 C.F.R. 8655.103(3)(1999). However, unenforcement of the H-2A wage rate and hiring preference
implicitly alows the payment of alower wage which has the effect of driving all wages for the area
downward. March Testimony at 24 (testimony of Garry Geffert, West VirginiaLega ServicesPlan).
Moreover, absent enforcement, unscrupul ousemployers, who violaethe protectionsinthe H-2A program,

YFor example, the adverse effect minimum wage rate for New Y ork H-2A workersin 1999 is
$7.18 per hour. 64 Fed. Reg. 6690 (1999). In 1999, the federal minimum wage rate for similar
workersis $5.15 an hour, 29 U.S.C. § 206(a)(1)(1994), while the New Y ork minimum wage rate is
$4.25 an hour, N.Y. Lab. Law § 652 (McKinney 1992).
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gain acompetitive advantage over thoselaw- abiding employers. April Testimony at 57 (testimony of Jack
Londen, Attorney at Law); March Testimony at 123-24 (testimony of Javier Riojas, Texas Rural Legal
Aid); March Testimony at 21-22 (testimony of Garry Geffert, West VirginiaLegd ServicesPlan); March
Testimony at 157 (testimony of Rob Williams, Florida Legal Services).

C. Departuresfrom the United States of Eligible Aliens
1. Unrestricted Aliens

The INA permitsand facilitates travel outside of the United States by aliens eligible for LSC
representation. April Tesimony at 112-113 (testimony of Lynn Coyle, Lawyers Committeefor Civil Rights
Under Law). Lawful permanent residents and other classes of diensin the unrestricted categoriesreside
inthe United States without timelimit. They are dso generdly permitted to travel to and from the United
Stateswithout restriction under U.S. immigration laws. 1d. Lawful permanent residents may depart the
United States for extended periods without loss of status, as long as they are not deemed to have
abandoned their resdencein the United States. March Commentsat 156-57 (comment of Michadl Wyatt,
TexasRurd Legd Aid, et. d). Admission into the United States by alawful permanent resident after a
temporary trip abroad merely requiresthat the alien present avalid unexpired immigrant visaand avalid
unexpired passport or other travel document. 8 U.S.C. § 1181(a) (1994). An dien aso must not be
inadmissible under the categories of inadmissibility specifiedinthe INA. 8 U.S.C. §1182(a) (1994). The
INA a so providesfor the discretionary readmission of lawful permanent residentswho do not possessvadid
documents. 8 U.S.C. § 1181(b)(1994).

Applicantsfor permanent residence status asarule are morerestricted in their travel outside of the
United Statesand must seek permission from the INSto travel or risk abandoning their application. 8
C.F.R. 8§ 245.2(a)(4(ii)(A)-(C) (1994); April Testimony at 112 (testimony of Lynn Coyle, Lawyers
Committeefor Civil Rights Under Law). Permission isreadily granted for businesstravel and emergency
persond travel. Theremaining eigibleadiens, thosefleeing persecution and permitted to remainin or enter
the United States asrefugees, asyleesor conditiona entrants, aso generally arefredly permitted to travel
outside of the United States aslong as they satisfy the documentary requirements for admission into the
United States. 8 U.S.C. § 1182(a) (1994).

Eligiblediensleave the United Statesfor avariety of reasons, including family emergencies, visits
with families and friends, to obtain medical care, and for important holidays. See March Commentsat 50
(comment of Francisco J. Bricio, Attorney at Law); March Commentsat 54 (comment of Arthur N. Read,
Friends of Farmworkers); March Comments at 68 (comment of Patrick Mclntyre, Northwest Justice
Project); March Commentsat 76 (comment of Mark Talamantes, Attorney at Law); March Comments
at 83 (comment of Mark Miller, American Friends Service Committee); March Comments at
101(comment of Nan Schivone and PhyllisHolmen, GeorgiaLegd Services Program); March Comments
at 111 (comment of Robert Salzman, Lega Aid Society of Mid-New Y ork, Charlotte Sibley and Patricia
C. Kakalec, Farmworker Law Project); March Comments at 140-41 (comment of D. Michael Dale,
Oregon Law Center, and Janice Morgan, Legal Aid Services of Oregon); March Comments at 157
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(comment of Michael Wyatt, TexasRura Legd Aid, et. d); March Comments at 167 (comment of Kevin
G. Magee, Legd Action of Wisconain); March Commentsat 175 (comment of Daniel G. Ford, Colombia
Legd Services); March Commentsat 199 (comment of Vincent H. Beckman, I11, IllinoisMigrant Legal
Assistance Project); March Comments at 202 (comment of Jose Padillaand CynthiaL. Rice, California
Rural Legal Assistance); March Comments at 246 (comment of Marci Seville, Golden Gate University
School of Law); March Commentsat 268 (comment of LisaButler, FloridaRura Lega Services); April
Comments at 41 (comment of Nieves Negrete, Washington Alliance for Migrant and Refugee Justice);
March Testimony at 69 (testimony of Mary LeeHall, Lega Servicesof North Caroling); March Testimony
at 113, 116 (testimony of Javier Riojas, Texas Rural Legal Aid); April Testimony at 10 (testimony of
CynthiaRice, CdiforniaRurd Legd Assstance); April Testimony at 139-140 (testimony of SylviaArgueta,
Mexican American Legd Defenseand Education Fund). Many dienswho cannot afford hedth careinthe
United Statestravel to Mexico for needed medica trestment. April Testimony at 143 (testimony of Sylvia
Argueta, Mexican American Legd Defense and Education Fund). Family visitsare especialy important
toaienswishingto preservether cultura heritage and at Chrissmastime, whichisaparticularly sgnificant
season to devout Mexican Catholics. See April Testimony at 67 (testimony of Gabriel Medd, Parents for
Unity); April Commentsat 41 (comment of Nieves Negrete, Washington Alliance for Immigrant and
Refugee Justice). Further, indigenous Mexican farmworkers have maintained significant family and
economictiesto their homevillagesin Mexico. See March Commentsat 202 (comment of Jose Padilla
and Cynthia L. Rice, California Rural Legal Assistance).

Somelawful permanent resident diensregularly travel between the United Statesand Mexicoon
adaily basis. So-cdled“commuter diens’ areaspecia category of lawful permanent residents recognized
by theINSregulationsasresident aliens of the United Stateswho may reside outside of the United States
inacontiguousterritory and who return to work in the United Statesregularly. 8 C.F.R. §211.5(1999).
Inareasaong the Mexico-United States border, it iscommon for lawful permanent resident dienstolive
in Mexico and work in the United States. See March Comments at 157 (comment of Michael Wyaitt,
TexasRura Legal Aid, et. a); March Commentsat 194 (comment of Garry M. Restaino, Community
Lega Services); March Comments at 215 (comment of Sarah M. Singleton, Attorney at Law); April
Commentsat 6 (comment of EmmaTorres, Puentes de Amistad); April Testimony at 113 (testimony of
Lynn Coyle, Lawyers Committeefor Civil RightsUnder Law). There are many reasonswhy an individua
may chooseto livein Mexico and commute to the United Statesfor daily employment. Somelivein
Mexico because they have not been ableto adjust theimmigration status of other family membersand/or
are unableto find inexpensive housing in the United States. See March Comments at 195 (comment of
Garry M. Restaino, Community Legd Services); April Commentsat 6 (comment of EmmaTorres, Puentes
de Amigtad); April Testimony at 113 (testimony of Lynn Coyle, Lawyers Committee for Civil Rights Under
Law). Inborder communities, such as El Paso/Ciudad Juarez, families are spread across the border.
Individuals, who are not commuter aliensbecausethey liveonthe U.S. side of the border, travel between
Mexico and the United States to shop or visit family members as a daily routine of life. See March
Commentsat 155 (comment of Michael Wyaitt, TexasRural Lega Aid, et. al); April Testimony at 108
(testimony of Lynn Coyle, Lawyers Committee for Civil Rights Under Law).

Testimony identified particul ar i ssuesregarding agricultural workerswho are permanent resident
diensand thusdigiblefor generd representation. Many lawful permanent resident farmworkers enter the
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migrant stream and travel from state to state following the growing and harvesting demandsfor various
crops. Thelow wages and long periods of unemployment in agriculture often compe farmworkersto return
seasondlly to ahomebasein Mexico.*  These departures permit them take advantage of the lower cost
of living aswell asto be reunited with their spouses and children. See March Comments at 140-41
(comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Lega Aid Servicesof Oregon);
March Commentsat 168 (comment of Kevin G. Magee, Legal Action of Wisconsin); March Comments
at 171 (comment of Daniel G. Ford, ColumbiaLega Services); March Commentsat 199 (comment of
Vincent H. Beckmann, IllincisMigrant Lega Assistance Project); March Comment at 202 (comment of
Jose Padillaand Cynthia L. Rice, CdiforniaRural Lega Assistance). Many aiens who became lawful
permanent residents as Specid Agricultura Workers (SAW) do not havethe resourcesto bring their entire
familiesto the United States, so these dliens aso continueto cometo the U.S. as sngleworkersand return
to Mexico during periods of unemployment. See March Testimony at 115-16 (testimony of Javier Rigjas,
Texas Rura Legd Aid); March Commentsat 155 (comment of Michagl Wyatt, Texas Rura Legd Aid,
et. d). Alienfarmworkersmay remainin Mexico annualy for two to six months. SeeMarch Comments
a 156-57 (comment of Michad Wyatt, TexasRurd Legd Aid, et. ad); March Commentsat 202 (comment
of Jose Padillaand Cynthia L. Rice, California Rural Legal Assistance); March Testimony at 116
(testimony of Javier Riojas, TexasRural Lega Aid); April Testimony at 28 (testimony of CynthiaRice,
CdiforniaRura Legd Assistance). Farmworkersin'Y akima, Washington, for example, typicaly work in
Y akimafrom the April asparagus harvest through the October apple harvest, and then return to Mexico
until thework resumesthefollowing spring. See April Testimony at 77 (testimony of Victor Lara, Attorney
a Law). Forestry workersin Cdiforniamay spend April to October in remote parts of Cdiforniaand then
return to Mexico from November to March. See March Commentsat 206 (comment of Jose Padillaand
CynthiaL. Rice, California Rural Legal Assistance).

Legd Servicesof North Carolinaestimated that fifty percent of their farmworker clientsleft the U.
S. a sometime during the course of representation. March Testimony at 69 (testimony of Mary Lee Hall,
Lega Servicesof North Caroling). Attorneysat CaliforniaRural Legal Assistancereport that between
forty and ninety percent of their green card holding clients leave the country during the course of
representation. See April Testimony at 28 (testimony of CynthiaRice, CaliforniaRurd Lega Assistance).
The National Agricultural Workers Survey (NAWS), adtatistical sampling of migrant and seasonal

1A 1994 U.S. Department of Labor survey found that migrant farmworkersin the United
States work an average of 29 weeks per year, with annual median incomes of $5,000. U.S.
DEPARTMENT OF LABOR, MIGRANT FARMWORKERS: PURSUING ECONOMIC INSTABILITY IN AN
UNSTABLE LABOR MARKET (RESEARCH REPORT NO. 5) 31 (1994) (hereinafter 1994 DOL REPORT),
cited in March Comments at 266 (comment of Lisa Butler, Florida Rural Legal Services). The
average Californiafarmworker is employed 6-9 months per year and earns between $5,000 and
$7,499 annually. March Comments at 201 (comment of Jose Padillaand CynthiaL. Rice, California
Rural Legal Assistance). Farmworkersin southwest Florida earn an average of $6,500 to $7,000 per
year. DOROTHY COOK & FRITZ ROKA, FARMWORKERS IN SOUTHWEST FLORIDA, FINAL REPORT 24
(1998) (Southwest Florida Regiona Planning Council, and the University of Florida, respectively),
cited in March Comments at 266 (comment of Lisa Butler, Florida Rural Legal Services).
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farmworkers conducted by the U.S. DOL, found that, of married farmworkers, sixty-seven percent of

Mexican males immigrated to the United States before their wives. U.S. DEPARTMENT OF LABOR, A
PROFILE OF U.S. FARMWORKERS. DEMOGRAPHICS, HOUSEHOLD COMPOSITION, INCOME AND USE OF

SeRVICES (1997), cited in March Commentsat 141 (comment of D. Michagl Dae, Oregon Law Center,
and Janice Morgan, Legal Aid Servicesof Oregon). Infact, at least thirty percent of all farmworkers
return to their countries of origin annually. 1994 DOL REPORT, cited in March Comments at 140-41
(comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Legal Aid Servicesof Oregon).
Of thefarmworkerswho migrate (that is, they are absent overnight from their homes), seventy-one percent
congder their hometo be outside of the United States and return to it annualy. Seeid. For such workers,
leaving the United Statesisa surviva strategy, permitting them to survive their periods of unemployment
by taking advantage of thelower cost of livingin the countriesof origin. Seeid.; April Testimony at 113
(testimony of Lynn Coyle, Lawyers Committeefor Civil RightsUnder Law). Ultimately, growersand
consumers regp the economic benefits of such migrancy through lower agriculturd labor costs. See April
Testimony at 50 (testimony of Jack Londen, Attorney at Law); see also 1994 DOL REPORT at vii, cited
in March Comments at 266 (comment of Lisa Butler, Florida Rural Legal Services).

2. H-2A Aliens

H-2A agriculturd workersare required to maintain aforeign resdence which they have no intention
of abandoning. 8 U.S.C. 1101 § (8)(15)(H)(ii)(a) (1994). Their authorized stay in the United States
depends upon theterms of their employment contract; and they are required to leave the United States
within 10 daysof the end of their contract. See GAO REPORT at 61. H-2A workersare legally prohibited
from remaining in the United States for more than oneyear. 8 C.F.R. § 214.2(h)(5)(iv)(1999).

The actual length of an individua worker’ s H-2A visa varies depending upon the geographic
location of the employer and the nature of the farmwork to be performed. The comments submitted to the
Commission and live testimony indicated widdly disparate agriculturd needs. In North Caroling, avisamay
be issued for six weeks to seven months. See March Comments at 14 (comment of Michael Carlin);
March Commentsat 223 (comment of MelissaA. Pershing, Legal Servicesof North Caroling). A small
percentage of North CarolinaH-2A workerswork for eight to ninemonths. See March Commentsat 14
(comment of Michael Carlin). In New Y ork, the average H-2A visaisfor four months. See March
Comments at 62 (comment of James F. Schmidt, Farmworker Lega Servicesof New York). InWest
Virginia, the H-2A visaisfor aseven to ten week apple harvest. See April Commentsat 101 (comment
of Garry G. Geffert, West VirginiaLega ServicesPlan). In Georgia, the H-2A visawill be from afew
weeks to six months. See March Comments at 99 (comment of Nan Schivone and Phyllis Holmen,
Georgialegd ServicesProgram). InVirginia, the H-2A visatypically runsfrom April 15 to November
1, or from July 1 to November 1. See March Comments at 120 (comment of Shelley Latin, Virginia
FarmworkersLegal Assstance Project). In Arkansas, Kentucky, and Texasthe H-2A visagenerdly will
befor two to threemonths. See March Commentsat 158 (comment of Michad Wyaitt, Texas Rurd Lega
Aid, et. d). HoridaH-2A contractsusually range from threeto five months. See March Commentsat 268
(comment of LisaButler, Florida Rural Legal Services).
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D. When Legal Assistanceis Typically Sought by Eligible Aliens
1. Unrestricted Aliens

Eligiblediensin the unredtricted categories seek legd assstanceat any time and inamanner smilar
tothe U.S. citizen population. Thesediensmay seek legd assstanceat any time during the year, athough
limited English ability and lack of knowledge of rightsand proceduresmay provide obstaclesto seeking
and obtaining representation. See March Comments at 246 (comment of Marci Seville, Golden Gate
University School of Law); April Testimony at 15 (testimony of CynthiaRice, CaliforniaRural Legal
Assistance). Someclaimsof eligiblealiensmay arisewhiletheaienistemporarily out of the country.
Unlawful lock-outs or evictions are often timed to coincide with brief absences, and may ripen whilean
alienisout of thecountry visiting relatives. See March Comments at 207-208 (comment of Jose Padilla
and CynthiaL. Rice, CdiforniaRura Legd Assstance); April Testimony at 91-97 (testimony of Bruce
Iwasaki, Legal Aid Foundation of Los Angeles).

It isnot uncommon for aien agricultura workersto withhold asserting clams against an employer
or farm labor contractor until after the work has ended and the farmworker is away
from the area of employment. See March Comments at 57 (comment of Arthur N. Read, Friends of
Farmworkers); March Comments at 68 (comment of Patrick Mclntyre, Northwest Justice Project); March
Commentsat 80-81 (comment of Marilyn J. Endriss, Attorney at Law); March Commentsat 99 (comment
of Nan Schivone and Phyllis Holmen, Georgia Legal Services Program); March Comments at 142
(comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Lega Aid Servicesof Oregon);
March Commentsat 158 (comment of Michael Wyatt, TexasRural Lega Aid, et. d); March Comments
at 167 (comment of Kevin G. Magee, Legd Action of Wisconsin); March Commentsat 171 (comment
of Daniel G. Ford, ColumbialLega Services); March Commentsat 196 (comment of Gary M. Restaino,
Community Legal Services); March Commentsat 198 (comment of Vincent H. Beckman, 111, Illinois
Migrant Legal Assistance Project); March Commentsat 205 (comment of Jose Padillaand CynthiaL.
Rice, CdiforniaRural Lega Assistance); March Commentsat 268-69 (comment of LisaButler, Florida
Rural Lega Services); April Commentsat 40 (comments of Nieves Negrete, Washington Alliancefor
Immigrant and Refugee Justice). Farmworkerscommonly aredependent upon their employer for both their
income and housing. See March Commentsat 142 (comment of D. Michael Dale, Oregon Law Center,
and JaniceMorgan, Legal Aid Servicesof Oregon). Poverty makesfarmworkersunwilling to jeopardize
their employment. See March Commentsat 158 (comment of Michad Wyaitt, Texas Rurd Legd Aid, &t.
a). Farmworkersfear retaiation by theemployer if they complain. SeeMarch Commentsat 57 (comment
of Arthur N. Read, Friends of Farmworkers); March Comments at 68 (comment of Patrick Mclntyre,
Northwest Justice Project); March Comments at 142 (comment of D. Michael Dae, Oregon Law Center,
and Janice Morgan, Legd Aid Servicesof Oregon); March Comments at 269 (comment of LisaButler,
FloridaRurd Legd Services); April Commentsat 40 (comment of Nieves Negrete, Washington Alliance
for Immigrant and Refugee Jugtice); March Testimony at 126 (testimony of Javier Rigjas, TexasRurd Legd
Aid). They may dsofear retdiaion by other loca employers, and often will not want to pursue aclaim until
after they leave the area. See March Comments at 142 (comment of D. Michael Dale, Oregon Law
Center, and Janice Morgan, Lega Aid Services of Oregon); March Comments at 270 (comment of Lisa
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Butler, FloridaRural Legal Services). Geographicisolation often makesit difficult for farmworkersto
obtainlega assistance whilethey areemployed. See March Commentsat 271 (comment of LisaButler,
FloridaRural Lega Services). Farmworker hours are often long, and their access to telephones and
trangport may be nonexistent. See March Commentsat 142 (comment of D. Michael Dae, Oregon Law
Center, and Janice Morgan, Lega Aid Servicesof Oregon). Further, farmworkers may not know how
to contact legd servicesin their community or may be discouraged by their employer from contacting legal
servicesintheir community. Seeid.; March Commentsat 272 (comment of LisaButler, FloridaRural
Legal Services).

Often farmworkers contact legal servicesafter they havereturned to their home base, which may
be a foreign country. See March Comments at 58 (comment of Arthur N. Read, Friends of
Farmworkers); March Commentsat 171 (comment of Daniel G. Ford, ColumbialL egal Services); March
Commentsat 198-99 (comment of Vincent H. Beckmann, 111, lllincisMigrant Legal Assistance Project);
March Comments at 268 (comment of LisaBuitler, Florida Rura Lega Services). Asdescribed above,
many alien farmworkers may have ahome base in Mexico as commuter aiensor as specia agricultura
workerswho travel through the migrant stream around the United States and return to Mexico during
periods of unemployment. Farmworker community organizations have found that agricultura workersare
morewilling to discussissues arising out of their employment in base communitieswhere they havethe
support of family and friendsin pursuing their clams. See March Commentsat 58 (comment of Arthur N.
Read, Friends of Farmworkers); March Commentsat 158 (comment of Michael Wyatt, Texas Rura Lega
Aid, et. a).

Somelegd issuesmay not arise until thefarmworker hasreturned to her home base. Thefull extent
of unpaid wage damages, failure to pay end-of-season bonuses, wrongful discharge, retaliation, and
disputes over periods of employment often may not be determined until thework isfinished. SeeMarch
Comments at 142 (comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Legd Aid
Servicesof Oregon); March Commentsat 172-73 (comment of Danid G. Ford, ColumbiaLega Services);
March Commentsat 269-70 (comment of LisaBuitler, FloridaRural Legal Services); March Comments
at 207 (comment of Jose Padillaand CynthiaL. Rice, CdiforniaRural Lega Assstance). Further, when
recruitment occursinMexico, afarmworker may seek legal ass stancefor misrepresentationsinrecruitment
that are actionable under the Migrant and Seasond Agricultural Worker Protection Act. Thisisoneof the
most important federal protectionsfor agricultural workers, and green card holderswho wererecruitedin
Mexico by agents of U.S. growers have afederal cause of action for such misrepresentations. See 29
U.S.C. §1821(a), (f), (g) (1994); 29 C.F.R. 8 500.75(b) (1999); March Comments at 56-57 (comment
of Arthur N. Read, Friends of Farmworkers); April Testimony at 26-27 (testimony of CynthiaRice,
CdiforniaRurd Lega Assstance). A farmworker may need legal assistance on other clamsat any time
duringtheyear. See March Commentsat 68 (comment of Patrick Mclntyre, Northwest Justice Project);
March Comments at 205 (comment of Jose Padilla and Cynthia L. Rice, California Rural Legal
Assistance).

2. H-2A Aliens

H-2A workers overwhelmingly seek legal assstance at the end of their work contract or after they
have returned to their home country. See March Commentsat 32 (comment of Bill Beardall, TexasRurd
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Legd Aid); March Comments at 62-63 (comment of James F. Schmidt, Farmworker Lega Services of
New Y ork); March Commentsat 99 (comment of Nan Schivone and Phyllis Holmen, Georgia Legal
Services Program); March Comments at 107 (comment of Robert Salzman, Lega Aid Society of Mid-
New Y ork, Charlotte Sibley and Patricia C. Kakalec, Farmworker Law Project); March Comments at
127 (comment of Shelley Latin, VirginiaFarmworkers Legal Assistance Project); March Comments at
226-28 (comment of MdissaA. Pershing, Lega Services of North Carolina); March Comments at 158
(comment of Michael Wyatt, TexasRurd Legd Aid, €. a); March Comments at 256 (Comment of Alan
Houseman, Center for Law & Socia Policy); March Commentsat 269 (comment of LisaButler, Florida
Rurd Legd Services); April Commentsat 102 (comment of Garry G. Geffert, West VirginiaLegd Services
Plan); March Testimony at 51, 55-58 (testimony of Mary LeeHall, Lega Servicesof North Caroling). This
isso for anumber of reasonsrelating to the extreme dependency of such workers, thetimethat their claims
ariseor becomeknown, their lack of accessto legal representation inthe United States, and other barriers
to representation such as cultural differences, lack of information and language barriers.

a. Dependency

H-2A workers are dependent upon their employersfor virtually every aspect of their daily livesin
theUnited States. H-2A workersarelegally entitled towork only for their designated employer, and thus
are uniquely dependent upon their employer for their right to work and remain in the United States. See
March Commentsat 31 (comment of Bill Beardall, Texas Rural Legal Aid); March Commentsat 123
(comment of Shelley Latin, Virginia Farmworkers Legal Assistance Project); March Comments at 158
(comment of Michad Wyatt, TexasRura Legd Aid, . d); March Commentsat 221 (comment of Melissa
A. Pershing, Legd Servicesof North Caroling); March Testimony at 20 (testimony of Garry G. Geffert,
West VirginiaL egal ServicesPlan); March Testimony at 52 (testimony of Mary LeeHall, Lega Services
of North Carolina). H-2A employers control the amount of work assigned to their workers, their earnings,
housing, food, transportation, access to telephone and postal services, future employment, and return
transportation to their home country. See March Commentsat 31 (comment of Bill Bearddl, Texas Rurd
Legd Aid); March Commentsat 123 (comment of Shelley Létin, VirginiaFarmworkersLegd Assstance
Project); March Comments at 221-23 (comment of Melissa A. Pershing, Legal Services of North
Caraling); March Comments at 98 (comment of Nan Schivone and PhyllisHolmen, GeorgiaLegd Services
Program); March Testimony at 140 (testimony of Rob Williams, FloridaLegd Services). Thisdependency
can be acute because of the costsincurred by workersin getting to the United States, their poverty, and
their corresponding desire to remain and work in the United States and to return in future years.

Many H-2A workers cometo the United States because of desperatefinancia circumstances at
home. SeeMarch Commentsat 123 (comment of Shelley Latin, VirginiaFarmworkersLega Assistance
Project); March Commentsat 223 (comment of MdlissaA. Pershing, Lega Servicesof North Carolina).
Many H-2A workers are subs stence farmworkersin their home villages and must borrow money to make
thejourney to the United States. The costsincurred to cometo the United States are substantial. See
March Comments at 123 (comment of Shelley Latin, Virginia Farmworkers Lega Assistance Project);
March Comments at 158-59 (comment of Michael Wyatt, Texas Rural Legal Aid, et. al); March
Commentsat 223 (comment of MdissaA. Pershing, Legal Servicesof North Caroling); March Testimony
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at 60 (testimony of Mary Lee Hall, Legal Services of North Carolina); March Testimony at 92-93
(testimony of Jm Albright, Catholic Diocese of Virginia). Whilethe cost of trangportationtothe U.S. job
site must be reimbursed by the U.S. employer, the H-2A dien till incurs expenses of $500 to $600 just
toobtainthejobinthe U.S. primarily because of high feescharged by recruitersfor agricultura employers.
SeeMarch Commentsat 158 (comment of Michael Wyatt, TexasRurd Legal Aid, et. d). Typicaly, this
money is borrowed from family or friends or from amoney lender, who chargesinterest up to twenty
percent. Seeid. at 159; March Testimony at 92-98 (testimony of Jim Albright, Catholic Diocese of
Virginia). If the H-2A dienisterminated early in the season, the worker runsthe risk of ending in debt as
result. SeeMarch Commentsat 159 (comment of Michael Wyatt, TexasRural Legal Aid, et. d). The
need to recoup thisinvestment, and then hopefully to accrue some net earnings beyond these expenses,
impelsthe H-2A dien to stay in the good graces of his employer aslong as possible during the work
period, avoiding any type of dispute, if possible, and/or injurieswhileonthejob. Seeid. Asonewitness
before the Commission put it, “[tJoo much ison thelinefor them. They arenot willing to risk losing their
job and getting blacklisted for three to five years just so they can get the difference between the adverse
effect wagerateand theminimumweagerate” March Testimony at 131 (testimony of Michadl Carlin); see
also March Commentsat 128 (comment of Shelley Latin, VirginiaFarmworkersLegal Assstance Project).

During the contract period H-2A diensare very fearful of losing their job or of not being accepted
by their employer for future employment should they complain. See March Commentsat 12 (comment of
Anita Soucy); March Comments at 14-15 (comment of Michagl Carlin); March Comments at 62-63
(comment of James F. Schmidt, Farmworker Lega Services of New Y ork); March Comments at 84
(comment of John W. Morehouse, Wake County Human Services); March Comments at 98 (comment
of Nan Schivone and Phyllis Holmen, Georgia Legal Services Program); March Comments at 106
(comment of Robert Salzman, Legal Aid Society of Mid-New Y ork, Charlotte Sibley and Patricia C.
Kakalec, Farmworker Law Project); March Comments at 128 (comment of Shelley Latin, Virginia
Farmworkers Legal Assstance Project); March Comments at 190 (comment of Elizabeth Freeman);
March Commentsat 226 (comment of MelissaA. Pershing, Legal Servicesof North Carolina); March
Comments at 269 (comment of LisaButler, Florida Rural Legal Services); April Comments at 102
(comment of Garry G. Geffert, West VirginiaLegd Services Plan); March Testimony at 97 (testimony of
Jm Albright, Catholic Dioceseof Virginia); seealso, GAOREPORT at 60-61. H-2A’ shave attempted to
obtain legal assistance anonymously due to fear of employer reprisal. See March Testimony at 65
(testimony of Mary Lee Hdll, Lega Servicesof North Carolina); March Testimony at 142 (testimony of
Rob Williams, FloridaLega Services); March Comments at 226-27 (comment of MelissaA. Pershing,
Legd Servicesof North Caroling). H-2A aliens fear of retdiation slemsfrom observing punitive measures
taken againg fellow workersor from being told by the employer or the employer’ sagent not totalk to legal
sarvices. SeeMarch Commentsat 11-12 (comment of AnitaSoucy); March Commentsat 14 (comment
of Michael Carlin); March Comments at 27 (comment of Melinda Wiggins, Student Action With
Farmworkers); March Comments at 78 (comment of Sister Evelyn Mattern, North Carolina Council of
Churches); March Commentsat 85 (comment of Dawn Burtt, Wake County Human Services); March
Commentsat 190 (comment of Elizabeth Freeman); March Commentsat 226-28 (comment of Mdissa
A. Pershing, Lega Servicesof North Carolina); March Testimony at 131 (testimony of Michagl Carlin);
March Testimony at 141 (testimony of Rob Williams, FloridaLega Services). Therelationship between
H-2A workers unwillingnessto complain and their bonded statusisillustrated by the fact that when the
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possbility arosethat HoridaH-2A sugar industry workersmay beableto remain permanently inthe United
States and work anywherein the U.S., the number of workers willing to complain to legal services
significantly increased. March Testimony at 144 (testimony of Rob Williams, Florida Legal Services).

Testimony provided to the Commission established that an H-2A dien’ sfear of not being accepted
for future employment if he or she complains can bewell founded. Legal Services of North Carolina
reportsthree cases, which the program filed under North Carolina’ swhistle blower statute, where the H-
2A worker aleged that he was not accepted for future employment because of asserting hislegd rights
under the contract the previous season. See March Comments at 230 (comment of MelissaA. Pershing,
Legd Servicesof North Carolina). Workers blacklisted in North Carolinaare barred from employment
on an association-widebasis. 1d. at 229. InaWest Virginiacase, aworker reported that hewas never
accepted for future employment after being seen with alegal services attorney the previous season. See
April Comments at 102 (comment of Garry G. Geffert, West VirginiaLega Services Plan). Oregon
nursery workersare specifically warned not to speak to legal services or they may |ose the opportunity to
work intheU.S. See March Commentsat 142 (comment of D. Michael Dale, Oregon Law Center, and
JaniceMorgan, Legd Aid Servicesof Oregon). Virginiagrowers association recruitersin Mexicomaintain
ablacklist. See March Comments at 128 (comment of Shelley Latin, Virginia Farmworkers Legal
Assigance Project). Horidasugar cane employers kept ablacklist of unsatisfactory workers and included
workerswho had complained tolegal services. See March Testimony at 142 (testimony of Rob Williams,
Florida Legal Services).

b. Awareness of claims

Aswith other alien farmworkers, many H-2A claimsmay not ariseuntil the workersare on their
way homeor after they have returned to their home country. Employers may improperly fire and deport
workers who are injured, who speak to legal services, or who complain about working conditions or
wages. SeeMarch Testimony at 58-62 (testimony of Mary LeeHall, Legal Servicesof North Caroling);
March Testimony at 127, 133 (testimony of Michagl Carlin); March Testimony at 142 (testimony of Rob
Williams, FloridaLegal Services); March Commentsat 63 (comment of JamesF. Schmidt, Farmworker
Lega Servicesof New Y ork). Inonereported incident, aColorado grower prematurely terminated his
H-2A workers by driving them to New Mexico and depositing them on the Mexican side of the border.
See March Comments at 162 (comment of Michael Wyatt, Texas Rura Legal Aid, et. al). Mass
deportations of workersfor wage complaintsoccurredin the Horidasugar industry. See March Testimony

at 150 (testimony of Rob Williams, Florida Legal Services); see also STAFF oF HOuse COMMITTEE ON
EDUCATION AND LABOR, REPORT ON THE USE OF TEMPORARY FOREIGN WORKERS IN THE FLORIDA

SUGAR CANE INDUSTRY, 102D CONG. 17-18 (Comm. Print 1991) (hereinafter 1991 House RepoRT).
Terminations often happen abruptly, and employersimmediately put terminated workers on abushome.
See March Comments at 126-27 (comment of Shelley Latin, Virginia Farmworkers Legal Assistance
Project); March Commentsat 227 (comment of MelissaA. Pershing, Legd Servicesof North Caroling).
Workersterminated under these circumstances will contact lega servicesfrom the bus Sation whilein the
process of being deported. See March Testimony at 58-62 (testimony of Mary LeeHall, Legd Services
of North Carolina); March Testimony at 133 (testimony of Michael Carlin); March Testimony at 142
(testimony of Rob Williams, Florida Legal Services); March Comments at 63 (comment of James F.
Schmidt, Farmworker Legd Servicesof New Y ork). Alternatively, workerswill aso contact legal services
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after theworker’ sreturn home. See March Commentsat 228 (comment of MelissaA. Pershing, Legal
Servicesof North Caroling); March Testimony at 150 (testimony of Rob Williams, FloridaLegd Services).
In such circumstances, the worker’slegal claim essentialy arises simultaneously with the worker’s
departure from the U.S.

Legd claimsinvolving transportation reimbursement, unpai d wages, thethree-fourthsguarantee,
blacklisting and retdiation, and problemswith obtai ning workers compensation benefitsmay al arisewhile
theH-2A diensareback home. SeeMarch Commentsat 32 (comment of Bill Beardall, TexasRura Legal
Aid); March Commentsat 226-28 (comment of MelissaA. Pershing, Legd Servicesof North Caroling);
April Comments at 103 (comment of Garry G. Geffert, West VirginiaLegal Services Plan); March
Testimony at 63 (testimony of Mary LeeHall, Lega Servicesof North Caroling). Claimsthat an employer
failed toreimbursetheworker for the return transportation do not arise until after theworker hasreturned
home. See March Comments at 12 (comment of Anita Soucy); March Comments at 23 (comment of
Robert J. Willis, Attorney at Law); March Commentsat 32 (comment of Bill Beardall, Texas Rural Lega
Aid); March Commentsat 74 (comment of Keith S. Erngt, Attorney a Law); March Commentsat 99-100
(comment of Nan Schivone and PhyllisHolmen, GeorgiaL ega ServicesProgram); March Commentsat
107 (comment of Robert Salzman, Legal Aid Society of Mid-New Y ork, Charlotte Sbley and PatriciaC.
Kakalec, Farmworker Law Project); March Commentsat 159 (comment of Michagl Wyatt, Texas Rura
Legd Aid, et. a); March Commentsat 229 (comment of MeissaA. Pershing, Lega Servicesof North
Caroling). The 1997 GAO study found that almost 40 percent of North CarolinaH-2A workers did not
receivetheir trangportation home. GAOREPORT at 61. Clamsthat theemployer failed to mail theworker
thefina paycheck aso often do not arise until after the worker’ sdeparture. See March Testimony at 64
(testimony of Mary LeeHall, Legal Servicesof North Carolina); March Commentsat 12 (comment of
Anita Soucy); March Comments at 32 (comment of Bill Beardall, Texas Rural Legal Aid); March
Comments at 74 (comment of Keith S. Ernst, Attorney at Law).

Workers compensation provides anumber of difficulties of thistype. Workers may discover
injuriesresulting from their employment after they return home, or aprior work-related injury may require
further medica attention. See March Commentsat 165 (comment of Michagl Wyatt, TexasRurd Legd
Aid, et. a). Theseworkers seek legal assistance when they encounter difficulties obtaining workers
compensation benefits. SeeMarch Commentsat 12 (comment of AnitaSoucy); April Commentsat 102
(comment of Garry G. Geffert, West VirginiaLegd ServicesPlan); March Testimony at 34-37 (testimony
of Garry G. Geffert, West VirginiaLega ServicesPlan). Workers compensation benefits may also be
improperly terminated after theworker hasleft the country, requiring theworker toretain legal assistance
toreinstate them. Anemployer may deny coverage after theworker departsthe country or stop paying
workers compensation benefitsthat are owed. See March Commentsat 23 (comment of Robert J. Willis,
Attorney at Law); March Comments at 46-47 (comment of Carolyn Corrie, Attorney at Law); March
Comments at 129 (comment of Shelley Latin, Virginia Farmworkers Lega Assistance Project); March
Commentsat 165 (comment of Michagl Wyaitt, TexasRural Lega Aid, et. a); March Commentsat 270
(comment of LisaButler, Florida Rural Legal Services); March Testimony at 145 (testimony of Rob
Williams, FloridaLegal Services).

Clamsfor the 3/4 guarantee are ca culated based on the total work offered during the employment
period and do not arise until the end of work or after thework iscompleted. See March Commentsat 23
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(comment of Robert J. Willis, Attorney a Law); March Comments at 99-100 (comment of Nan Schivone
and PhyllisHolmen, GeorgialLega ServicesProgram); March Commentsat 108 (comment of Robert
Salzman, Legal Aid Society of Mid-New York, and Charlotte Sibley and Patricia C. Kakalec,
Farmworker Law Project); April Commentsat 103 (comment of Garry G. Geffert, West Virginia Legal
Services Plan); March Comments at 127-28 (comment of Shelley Latin, VirginiaFarmworkers Legal
Assigtance Project); March Commentsat 159 (comment of Michadl Wyait, TexasRura Legd Aid, et. d);
March Comments at 228-29 (comment of MdissaA. Pershing, Legd Services of North Caroling); March
Commentsat 270 (comment of LisaButler, FloridaRural Lega Services); March Testimony at 37-39
(testimony of Garry G. Geffert, West VirginiaLega ServicesPlan); March Testimony at 147 (testimony
of Rob Williams, FloridaLega Services). A FHoridacourt hasruled that the claimsfor the 3/4 guarantee
do not ripen until after the end of thework period. See Joseph v. Okedlanta Corp., 656 So.2d 1316 (Fla.
Dist. Ct. App. 1995). The GAO hasfound that thetiming of 3/4 guarantee claims makes monitoring of
compliance and enforcement while the worker is still in the United States particularly difficult. GAO
REPORT at 61.

Wherethe prevailing wage required by federal law isdisputed or under administrative review, a
worker’s claim that the employer failed to pay the prevailing wage may not arise until the worker has
returned home. March Testimony at 148 (testimony of Rob Williams, FloridaLega Services). Workers
whose employer failsto provide them with a copy of the employment contract will be unaware of their
rights during the period of employment and thusunable to enforcethem. Seeid. at 151-53. Claimsthat
aworker’ ssavingsunder the H-2A contract had been improperly withheld would not be discovered until
after aworker returnshome. Seeid. at 146-47. Finally, workers are unlikely to discover that the
employer hasblacklisted or retdiated against them until they fail to be requested to work again the following
season. SeeMarch Commentsat 12 (comment of Anita Soucy); March Comments at 23 (comment of
Robert J. Willis, Attorney at Law); March Comments at 100 (comment of Nan Schivone and Phyllis
Holmen, GeorgiaL ega ServicesProgram); March Commentsat 108-109 (comment of Robert Salzman,
Lega Aid Society of Mid-New Y ork, and Charlotte Sibley and PatriciaC. Kakalec, Farmworker Law
Project); March Commentsat 128 (comment of Shelley Latin, Virginia Farmworkers Lega Assstance
Project); March Comments at 229-30 (comment of Melissa A. Pershing, Legal Services of North
Carolina); March Testimony at 63-64 (testimony of Mary LeeHall, Lega Servicesof North Carolind);
March Testimony at 134-135 (testimony of Michael Carlin).

c. Isolation and lack of accessto legal assistance

H-2A aliensa sowait until the end of the season or after they have returned hometo seek legal
assistance dueto their limited access to legal services when they arein the United States. See March
Commentsat 11 (comment of Anita Soucy); March Comments at 31 (comment of Bill Bearddll, Texas
Rural Lega Aid); March Comments at 46 (comment of Carolyn Corrie, Attorney at Law); March
Comments at 62 (comment of James F. Schmidt, Farmworker Legal Services of New Y ork); March
Commentsat 84 (comment of John W. Morehouse, Wake County Human Services); March Comments
at 106 (comment of Robert Salzman, Legal Aid Society of Mid-New Y ork, and Charlotte Sibley and
Patricia C. Kakalec, Farmworker Law Project); March Comments at 126 (comment of Shelley Latin,
VirginiaFarmworkers Legal Assistance Project); March Comments at 226-28 (comment of MelissaA.
Pershing, Legal Servicesof North Caroling). H-2A labor campsarelocated in extremely remote, rural
areas, which arefar-removed from community centers. See March Commentsat 11 (comment of Anita

-22-



Soucy); March Comments at 46 (comment of Carolyn Corrie, Attorney at Law); March Commentsat 124
(comment of Shelley Latin, VirginiaFarmworkers Legal Assistance Project); March Commentsat 141
(comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Lega Aid Servicesof Oregon);
March Comment at 222 (comment of MelissaA. Pershing, Legal Servicesof North Caroling); March
Testimony at 90 (testimony of Jm Albright, Catholic Diocese of Virginia). Labor camps such asthosein
Virginiamay be small, housing an average of four to seven workers. See March Comments at 122
(comment of Shelley Latin, VirginiaFarmworkers Lega Assistance Project); March Testimony at 94
(testimony of Jm Albright, Catholic Dioceseof Virginia). Thus, workersareevenisolated fromeach other.
The H-2A visadoes not allow the worker to bring in hisor her family. See March Comments at 224
(comment of MelissaA. Pershing, Lega Servicesof North Carolina). Workersthusaresocidly isolated,
having no support systems of family or friends, and no familiarity, contacts, or shared history with the
communitieswherethey arelocated. See March Commentsat 124 (comment of Shelley Latin, Virginia
FarmworkersLegd Ass stance Project); March Commentsat 224 (comment of MdissaA. Pershing, Legal
Services of North Carolina); March Testimony at 96 (testimony of Jm Albright, Catholic Diocese of
Virginia).

Typicaly, H-2A diens have no accessto telephones and postd service whileresiding in the [abor
camps. See March Commentsat 11 (comment of AnitaSoucy); March Commentsat 26 (comment of
MelindaWiggins, Student Action With Farmworkers); March Comments at 46 (comment of Carolyn
Corrie, Attorney at Law); March Commentsat 122 (comment of Shelley Latin, VirginiaFarmworkers
Legd Assistance Project); March Commentsat 222 (comment of MelissaA. Pershing, Legal Servicesof
North Carolina); March Commentsat 105-106 (comment of Robert Salzman, Lega Aid Society of Mid-
New Y ork, and Charlotte Sbley and Patricia C. Kakaec, Farmworker Law Project). Most H-2A dliens
must rely on employer-provided transportation to town centers. See March Comments at 105-106
(comment of Robert Salzman, Lega Aid Society of Mid-New Y ork, and Charlotte Sibley and PatriciaC.
Kakalec, Farmworker Law Project); March Comments at 122 (comment of Shelley Latin, Virginia
FarmworkersLegd Ass stance Project); March Commentsat 222 (comment of MlissaA. Pershing, Legal
Services of North Caroling). Florida sugar workers generaly took only one day off every two weeks, and
thus had little opportunity to seek out legal assistance. See March Testimony at 140 (testimony of Rob
Williams, FloridaLega Services). Growersmay only givetheir H-2A workers Sundays off, when most
service providers are closed. See March Comments at 122 (comment of Shelley Latin, Virginia
FarmworkersLegd Assstance Project); March Commentsat 222 (comment of MdissaA. Pershing, Lega
Servicesof North Carolina). H-2A workers may contact the legal services office when they first have
accessto atelephone, which is often at abus station on their way back home. See March Comments at
227 (comment of MelissaA. Pershing, Legal Servicesof North Carolina); March Testimony at 58-62
(testimony of Mary Lee Hdll, Lega Servicesof North Carolina); March Testimony at 133 (testimony of
Michad Carlin). SomeH-2A workerswill seek legdl assstance at the Laredo office of Texas Rural Lega
Aid ontheir way back to Mexico. SeeMarch Testimony at 111, 126 (testimony of Javier Riojas, Texas
Rura Legd Aid). Thisofficeislocated near thebus stationin Laredo and well known to Mexican H-2A
workers, Seeid.

The short time H-2A workers spend in alocation makes it difficult for them to learn of the
availability of legal services. See March Comments at 123 (comment of Shelley Latin, Virginia
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FarmworkersLegd Ass stance Project); March Commentsat 223 (comment of MdissaA. Pershing, Legal
Services of North Caroling). H-2A workers may be unaware of the availability of legal services or may
not know how to contact legal servicesevenif they know it exists. See March Commentsat 159 (comment
of Michael Wyatt, Texas Rura Legd Aid, et. d); March Comments at 127 (comment of Shelley Latin,
Virginia Farmworkers Legal Assistance Project); March Comments at 228 (comment of Melissa A.
Pershing, Lega Servicesof North Caroling); seealso GAOREPORT at 58. Lega servicesrepresentatives
are unable to contact the majority of H-2A workersin their regions during thework season. Thelegal
servicesprogramin Virginiareportsthat it is able to service only about half of Virginia s 3,000 tobacco
workers. See March Comments at 122 (comment of Shelley Latin, Virginia Farmworkers Legal
Assistance Project). Lega Servicesof North Carolinareaches only about 250 out of the state’ s 4,000
labor camps during the season, and does not have the capacity to conduct outreach to the vast maority
of the state’ s 10,000 or more H-2A workers. See March Comments at 228 (comment of Melissa A.
Pershing, Legal Services of North Carolina).

The Commission received reportsof growersactively seeking to prevent or dissuadeworkersfrom
contacting legal servicesrepresentatives. SeeMarch Testimony at 54-55 (testimony of Mary LeeHall,
Lega Servicesof North Carolina); March Testimony at 129 (testimony of Michael Carlin). In North
Carolina, twoH-2A employers confiscated mail from legd servicesto their clients. See March Comments
at 228 (comment of MelissaA. Pershing, Lega Services of North Caroling). A publication prepared by
the North Carolina Growers Association, Inc. and distributed in English and Spanish to dl H-2A workers
in North Carolinadescribes farmworker legal servicesas“enemies of the H-2A program.” 1d. at 240.
The Spanish version of the publication further warnsworkersthat they will beimmediately fired for any
violation of therules. Id. a 226. Workers suspected of trying to assert their rights have been interrogated
by grower association members or staff. 1d. At arecruitment site for sugar cane H-2A workersin
Kingston, Jamaica, asign was posted stating that Florida Rurd Legd Serviceswasnot afriend of the West
Indian worker, and similar signswere posted in the workers' barracks. See March Testimony at 141
(testimony of Rob Williams, FloridaLega Services). Attemptshave been madeto prevent legal services
workersfrom talking to H-2A diensin public places. InVirginia, onefarmer refused to allow hisworkers
to attend aMexican fiesta sponsored by the local Catholic Dioceseif legal servicesworkerswould be
present. See March Testimony at 102 (testimony of Jim Albright, Catholic Diocese of Virginia). In
Kentucky, agrower threatened alegd servicesworker who was handing out legal education materidsto
H-2A workersat aWal-Mart parking lot. See March Comments at 161 (comment of Michagl Wyait,
TexasRura Legd Aid, et. a). Inanother Kentucky incident, alega servicesworker was asked to leave
a Catholic church where he was invited to discuss legal rights with H-2A workers. 1d.

Wherelegal servicesworkers have attempted to overcomethese barriers by going to the labor
camp to see H-2A workers, in some caseslega servicesworkers have been denied access to the camps.
SeeMarch Commentsat 27 (comment of MelindaWiggins, Student Action With Farmworkers); March
Comments at 78 (comment of Sister Evelyn Mattern, North Carolina Council of Churches); March
Comments at 126 (comment of Shelley Latin, Virginia Farmworkers Lega Assistance Project); March
Comments at 227-28 (comment of Melissa A. Pershing, Legal Services of North Carolina); March
Testimony at 132-133 (testimony of Michael Carlin); March Testimony at 140 (testimony of Rob Williams,
HoridaLega Services). A number of witnessestestified to the atmosphere of intimidation in somelabor
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camps and the chilling effect on workerswhen the employer was present. See March Testimony at 94
(testimony of Jim Albright, Catholic Dioceseof Virginia); March Testimony at 129-131 (testimony of
Michadl Carlin); March Testimony at 141 (testimony of Rob Williams, FHoridaLegd Services). At times,
legal services workers have been threatened with charges of trespass. See March Comments at 12
(comment of Anita Soucy); March Commentsat 229 (comment of MelissaA. Pershing, Lega Services
of North Carolina). In Floridainto the 1990s, “no trespassing” signs were posted at the labor camps
housing sugar cane workers, and anumber of the labor camps had gate houses and posted security guards.
See March Testimony at 140 (testimony of Rob Williams, FloridaLega Services). FloridaRura Legal
Servicestwice had to sueto gain accessto the sugar companies’ labor camps. Seeid.; March Comments
a 272 (comment of LisaButler, FloridaRura Legd Services). When legd services personnd did vistthe
camps, they generdly werefollowed by company supervisors, and workers who spoketo legal services
atorneys often wereinterrogated later by supervisors. See March Testimony at 140-41 (testimony of Rob
Williams, FloridaLega Services). In North Carolina, amigrant health outreach worker wastold that as
long as shewas from the clinic and not legal services, the outreach worker could visit the workersin the
camp. SeeMarch Commentsat 190 (comment of Elizabeth Freeman). Farmershavecriticized religious
workers and kept them off their property for providing pamphletsto workersinforming them of their legal
rights. March Testimony at 97, 100 (testimony of Jim Albright, Catholic Diocese of Virginia).

d. Other barriers

Ethnic and culturd differences, language barriers, and lack of information about their rightsin the
United States or understanding of the U.S. legal system a so contributeto the isolation of H-2A workers
and increasethe probability that clamswill not beasserted until after the termination of the H-2A contract.
See March Comments at 11 (comment of Anita Soucy); March Comments at 31-32 (comment of Bill
Bearddl, TexasRurd Legd Aid); March Comments a 98 (comment of Nan Schivone and Phyllis Holmen,
Georgia Lega Services Program); March Comments at 121 (comment of Shelley Latin, Virginia
FarmworkersLega Assistance Project); March Commentsat 223-24 (comment of MelissaA. Pershing,
Legd Servicesof North Caroling). Their status as H-2A workers may lead them to believe that they have
no legal rights. See March Commentsat 127 (comment of Shelley Latin, VirginiaFarmworkersLegal
Assistance Project); March Commentsat 224 (comment of MdissaA. Pershing, Legal Servicesof North
Caralind). Experienceswiththelega systemsof their own countries, or with U.S. immigration and law
enforcement authorities, may deter aliens from seeking legal assistance. See March Comments 124
(comment of Shelley Latin, VirginiaFarmworkers Legal Assistance Project); March Comments at 221
(comment of MdissaA. Pershing, Legd Services of North Caroling); March Comments at 255 (comment
of Alan Houseman, Center for Law & Social Policy). Workersmay fear that seeking legal advice will
jeopardize their immigration status even though their satusisentirdy legd. See March Commentsat 124
(comment of Shelley Latin, VirginiaFarmworkers Legal Assistance Project); March Comments at 221
(comment of MdissaA. Pershing, Legd Servicesof North Caroling). Migrant farmworkersin generd are
much morereliant upon persona contact and experiencefor acquiring information than on print or other
mass media, and for this reason, health care providers, migrant ministries, and legal services conduct
outreach to effectively serve farmworker populations. See March Comments at 121-25 (comment of
Shelley Latin, VirginiaFarmworkers Legal Assstance Project); March Comments at 221-24 comment of

-25-



MelissaA. Pershing, Lega Servicesof North Caroling). Some H-2A workers seethe need to discusstheir
lega problemwith family membersbefore seeking legd assstance. SeeMarch Commentsat 32 (comment
of Bill Beardall, Texas Rurd Lega Aid); March Commentsat 127 (comment of Shelley Latin, Virginia
FarmworkersLegd Assstance Project); March Commentsat 228 (comment of MdissaA. Pershing, Lega
Servicesof North Carolina); April Commentsat 103 (comment of Garry G. Geffert, West VirginiaLegal
Services Plan).

E. TimePeriodsfor Resolution of the Legal Claims of Eligible Aliens
1. Unrestricted Aliens

Most of the comments and testimony provided to the Commission concerning time periodsto
resolve claimsdealt with the representation of agricultural workers. Neverthel ess, some of theinformation
intherecordisrelevant to non-agricultural worker aiens. The Commission takesnoticethat representation
of al clientsby L SC granteesfrequently continuesfor many months. For example, in Washington State,
wrongful discharge clamswhich cannot be resolved informally may take aslong as one year to resolve at
the adminidrative leve and aslong asthreeyearsif litigationisrequired. See April Testimony at 73, Exhibit
1 (testimony of Victor Lara, Attorney at Law). Sexua harassment claimsfiled with the EEOC similarly
may require Six to eighteen months at the administrative level, and aslong asthree yearsif acasegoesto
trid. Seeid. Casesconcerning education related clams such asachdlengeto the expulsion or suspension
of astudent, or adenia of equal access claim can require between oneto three yearsin state court. See
id. Socid Security disability clamscanlast two yearsat the adminigrative level in Washingtonif the case
goestothe Appeals Council. Housing matterssimilarly may require aminimum of one month to resolve
informally, and aslong as el ghteen monthsfor an unlawful eviction action in state court, or threeyears
relaingtoaclamfor public housng digibility. Seeid. Unemployment compensation claimsin Caifornia
frequently require pursuing apreliminary administrative processto account for unreported earnings, which
may take ayear or more. See March Commentsat 205 (comment of Jose Padillaand CynthiaL. Rice,
California Rural Legal Assistance).

Caseswhich arefiled in state or federd court on behdf of dien farmworkerstypicaly take months
if not yearsto resolve throughout the country. See March Comments at 49 (comment of Francisco J.
Bricio, Attorney a Law); March Commentsat 58 (comment of Arthur N. Read, Friends of Farmworkers);
March Commentsat 69 (comment of Patrick Mclntyre, Northwest Justice Project); March Comments at
100 (comment of Nan Schivone and PhyllisHolmen, GeorgiaL ega ServicesProgram); March Comments
at 142 (comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Legal Aid Services of
Oregon); March Commentsat 168 (comment of Kevin G. Magee, Lega Action of Wisconsin); March
Comments at 173 (comment of Daniel G. Ford, ColumbiaLega Services); March Comments at 196
(comment of Garry M. Restaino, Community Legal Services); March Comments at 198 (comment of
Vincent H. Beckman, 111, [llincisMigrant Lega Assistance Project); March Commentsat 206 (comment
of Jose Padillaand CynthiaL. Rice, California Rural Legal Assistance); March Comments at 216
(comment of Sarah M. Singleton, Attorney at Law); March Comments at 246 (comment of Marci Seville,
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Golden Gate University School of Law); March Commentsat 271 (comment of LisaButler, HoridaRura
Legd Services). Similarly, administrative matters may also take monthsto yearsto resolve. See March
Comments at 205 (comment of Jose Padillaand CynthiaL. Rice, California Rural Legal Assistance);
March Comments at 247 (comment of Marci Seville, Golden Gate University School of Law); April
Testimony at 19 (testimony of CynthiaRice, CdiforniaRurd Legd Assstance Program); April Testimony
at 73, Exhibit 1 (testimony of Victor Lara, Attorney at Law). Consequently, thereisastrong likelihood
that alien clients, especially thosefrom Mexico, will beout of the United Statestemporarily during the
adjudication of their case.

In Pennsylvania, effective advocacy of farmworker clams may takeyears. See March Comments
at 58 (comment of Arthur N. Read, Friends of Farmworkers). 1nWashington, litigation takes from one
totwo yearstoresolve. See March Commentsat 69 (comment of Patrick Mclntyre, Northwest Justice
Project); April Testimony at 73, Exhibit 1 (testimony of Victor Lara, Attorney at Law). Tria datesin
Washington arerarely set lessthan ayear from the date of filing acomplaint. See March Commentsat 69
(comment of Patrick Mclntyre, Northwest Justice Project). Employment casesin Washington typically
take from several monthsto several yearsto resolve. See March Commentsat 173 (comment of Daniel
G. Ford, Columbia Legal Services). In Georgia, litigation involving federal labor laws protecting
farmworkers may take up to two or three years to resolve from the date of violation. See March
Commentsat 100 comment of Nan Schivone and PhyllisHolmen, Georgia L egal Services Program). In
some instances, a Georgia case may takefive or moreyearstofully resolve. Seeid. In Oregon, cases
dealt with through amediation program take an average of Six to eight months. See March Commentsat
142 (comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Legal Aid Services of
Oregon). Full scalelitigation, with discovery, arbitration, and sometimestrid and apped may continuefor
yearsin Oregon. Seeid. Thisisespecialy true in farmworker cases where delays in scheduling and
communicating with the farmworker plaintiffsoccur because of theworkers migratory lifestyle. Seeid.

IntheU.S. Didtrict Court for the Eastern Didrict of Wisconsin, tridsare scheduled within eighteen
months of filing acomplaint and in the Western Didtrict, trids are held within ten months after filing. See
March Commentsat 168 (comment of Kevin G. Magee, Lega Action of Wisconan). In Wisconsn smal
clamscourt, tridsare scheduled Sx weeksto two months after filing the complaint. Seeid. Farmworkers
may have dready |eft the state before thelir smal claimstridsare scheduled. Seeid. In Arizona, casestake
up to two yearsto litigate and even negotiated settlementstake anumber of monthsto resolve. See March
Commentsat 196 (comment of Garry M. Restaino, Community Lega Services). Litigation on behaf of
Arizonafarmworkerswho livein Mexican border townsis delayed because of difficultiesin communicating
withtheclient. Seeid. Very few Arizonaclients, who live in Mexico, have telephones or daily posta
service, which requiresthelegal servicesrepresentativeto go to the Mexican border town tolocate the
cient. Seeid. Inlllinais, clamsinvolving false promises, failureto pay wages, unsafe housing, dangerous
field conditions, illega wage deductions take monthsto resolve. See March Commentsat 198 (comment
of Vincent Beckman, I11, Illinois Migrant Legal Assistance Project). In California, casesin the areas of
|abor and employment, housing, education, public benefitsand hedlth, which cannot beresolved informdly,
takemonthsto yearsto resolve at theadministrativelevel or in court. See March Commentsat 246-47
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(comment of Marci Seville, Golden Gate University School of Law); March Comments at 205-206
(comment of Jose Padillaand CynthiaL. Rice, California Rural Legal Assistance). In New Mexico,
farmworker clams may take severd monthsto longer than ayear toresolve. SeeMarch Commentsat 216
(comment of Sarah M. Singleton, Attorney at Law). InHorida, the period to resolve afarmworker’ sclaim
can range from within amonth to years, depending on various circumstances, including the type of clam,
the complexity of theissue, thetime needed to investigate the claim, the evidence needed to establish the
claim, and thedamagesat issue. See March Commentsat 270 (comment of LisaButler, FloridaRural
Legd Services). Adminigrative actionson behaf of Floridafarmworkers, including complaintsto federa
or state departments of labor and workers compensation claims, may take six monthsto over ayear to
resolve. Seeid. a 271. Litigationin Horidainvolving substantial claimsmay go on for sx monthsto two
or moreyearsif thecasegoestotrid. Seeid. Even pre-litigation settlement of employment clamsaretime
consuming, often requiring the attorney to fully investigatetheworkers clams. Seeid. a 270-71. Inmany
of these cases, additional time will be required if cases are appealed or new trials are granted.

2. H-2A Aliens

In most instances, as discussed above, H-2A aliens seek legal assistance when they arein the
process of leaving the United States or after they havereturned to their home country. Inthosefew cases
where H-2A workers seek |egal assistance on work issueswhilethey are still inthe United States, itis
generdly impossiblefor thoseissuesto be resolved before the workersleave the United States. See March
Commentsat 22 (comment of Robert J. Willis, Attorney at Law); March Comments at 46-47 (comment
of Carolyn Corrie, Attorney at Law); March Commentsat 50 (comment of Francisco J. Bricio, Attorney
at Law); April Comments at 101 (comment of Garry G. Geffert, West VirginiaLegal Services Plan);
March Comments at 108 (comment of Robert Salzman, Legal Aid Society of Mid-New Y ork, and
Charlotte Sibley and PatriciaC. Kakalec, Farmworker Law Project); March Commentsat 231 (comment
of MdissaA. Pershing, Legal Servicesof North Carolina); March Comments at 188 (comment of Janet
E. Hill, Nationa Employment Lawyers Association); March Testimony at 107 (testimony of Javier Rigjas,
Texas Rural Legal Aid); March Testimony at 41 (testimony of Garry G. Geffert, West VirginiaLegal
Services Plan); March Testimony at 52 (testimony of Mary LeeHall, Legd Services of North Carolina);
March Testimony at 148 (testimony of Rob Williams, FloridaLega Services). Lega Servicesof North
Carolinategtified that, with theexception of clamsfor delayed mid-contract trangportation reimbursement,
ninety-eight percent of H-2A cases cannot be successfully completed while the H-2A worker istill inthe
country. See March Testimony at 67-68 (testimony of Mary Lee Hall, Legd Services of North Carolina);
see also March Comments at 231-33 (comment of Melissa A. Pershing, Legal Services of North
Carolina). For example, in North Carolinathe average time period to pursue work related injury, bad
housing, and wage claimsin state or federa court or beforethe North Carolinalndustrial Commissionis
“well beyond afull year if not two full years.” March Comments at 22 (comment of Robert J. Willis,
Attorney at Law). Contested North Carolinaworkers compensation claims may take yearsto resolve.
SeeMarch Commentsat 231-32 (comment of MelissaA. Pershing, Legal Servicesof North Carolina).
Even uncontested North Carolinaworkers compensation claims cannot be resolved during the H-2A
contract period. Seeid. at 232. North Carolinastate court litigation takes at least two years before the
caseissetfortrid. Seeid. at 233. State and federal employment di scrimination claims often require pre-

-28-



litigation exhaustion of administrative processes, which under North Carolinalaw require at least 180 days
to complete. Seeid. at 232-33.

InWest Virginia, federal court litigation on behalf of H-2 workers from Jamaicatook four years
to resolvein one case and three yearsin another, including the time period to distribute the back wage
award. SeeApril Commentsat 101 (comment of Garry G. Geffert, West VirginiaLega Services Plan).
A West Virginia state court case routinely takes one year to go to tria and longer if ajury is demanded.
Seeid. West Virginiaworkers compensation claims continue long after theworker hasleft the United
States even in uncontested cases. Seeid. InNew Y ork, developing, filing, and resolving litigation on
behalf of H-2A workerstakes well over oneyear. See March Commentsat 112 (comment of Robert
Salzman, Legal Aid Society of Mid-New Y ork, Charlotte Sibley and PatriciaC. Kakal ec, Farmworker
Law Project). In Virginia, virtualy all H-2A claims are settled without resorting to litigation or
adminigrativecomplaints. SeeMarch Commentsat 128 (comment of Shelley Latin, VirginiaFarmworkers
Legd Assstance Project). But even these cases often cannot be resolved while the worker istill inthe
United States. Seeid. at 128-29. Thisisespecidly truefor Virginiaworkers compensation clams. See
id. at 129. In Georgia, it regularly takesfrom two to three yearsfor federal court litigation. SeeMarch
Commentsat 188-89 (comment of Janet E. Hill, National Employment Lawyers Association). Texascases
typicaly involve preliminary disputes regarding jurisdiction and venue before the case reaches the merits,
and civil caseson the border move very sowly dueto court congestion with alien and drug smuggling
cases. See March Testimony at 108 (testimony of Javier Rigjas, Texas Rura Legal Aid). Floridacases
involving H-2A sugar workershaveresulted in full-blown litigation sometimes|asting adecade or more.
See March Testimony at 144 (testimony of Rob Williams, Florida Legal Services).

F. Availability of Alternative Representation for L ow-income Aliens
1. Private Attorneys and Non-L SC Funded Non-profit Organizations
a. Unrestricted aliens

Privateattorneysare unlikely to undertakethe representation of alien agricultura worker clients.
SeeMarch Commentsat 28 (comment of GeorgiaJ. Lewis, Attorney at Law); March Commentsat 70
(comment of Patrick Mclntyre, Northwest Justice Project); March Commentsat 76-77 (comment of Mark
Tdamantes, Attorney at Law); March Commentsat 81 (comment of Marilyn J. Endriss, Attorney at Law);
March Comments at 101 (comment of Nan Schivone and Phyllis Holmen, Georgia Lega Services
Program); March Comments at 143 (comment of D. Michael Dale, Oregon Law Center, and Janice
Morgan, Legd Aid Services of Oregon); March Comments at 168 (comment of Kevin G. Magee, Legal
Action of Wisconsin); March Comments at 174-75 (comment of Daniel G. Ford, Columbia Legal
Services); March Comments at 187 (comment of Michael L. Monahan, State Bar of Georgia); March
Commentsat 199 (comment of Vincent H. Beckman, 111, lllincisMigrant Lega Assistance Project); March
Commentsat 216 (comment of Sarah M. Singleton, Attorney a Law); March Commentsat 247 (comment
of Marc Seville, Golden Gate University School of Law); April Commentsa 6 (comment of EmmaTorres,
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Puentes de Amistad); April Comments at 41 (comment of Nieves Negrete, Washington Alliance for
Immigrant and Refugee Justice); April Commentsat 45 (comment of Doreen Dodson, American Bar
Association Standing Committee on Legd Aid and Indigent Defendants (ABA/SCLAID)); April Testimony
at 41 (testimony of Jack Londen, Attorney at Law). Four chief reasons are the mobility of the client
population, language barriersinvolved in serving anon-English spesking population, the high costsincurred
in casesinvolving diens, and thelack of any potentia for largefeeawards. See March Commentsat 46-47
(comment of Carolyn Corrie, Attorney at Law); March Comments at 49-50 (comment of Francisco J.
Bricio, Attorney at Law); March Commentsat 74 (comment of Keith S. Erngt, Attorney at Law); March
Commentsat 81, (comment of Marilyn J. Endriss, Attorney at Law); March Comments at 84 (comment
of John W. Morehouse, Wake County Human Services); March Comments at 85 (Dawn Burtt, Wake
County Human Services); March Comments at 130-31 (comment of Shelley Létin, VirginiaFarmworkers
Legd Assstance Project); March Commentsat 143 (comment of D. Michael Dale, Oregon Law Center,
and JaniceMorgan, Legd Aid Servicesof Oregon); March Commentsat 160 (comment of Michael Wyatt,
TexasRural Legal Aid, et. al); March Commentsat 168 (comment of Kevin G. Magee, Lega Action of
Wisconsin); March Comments at 174-75 (comment of Daniel G. Ford, ColumbiaLega Services); March
Commentsat 187 (comment of Michael L. Monahan, State Bar of Georgia); March Commentsat 189
(comment of Janet E. Hill, National Employment Lawyers Association); April Commentsat 41 (comment
of Nieves Negrete, Washington Alliance for Immigrant and Refugee Justice); April Comments at 44
(comment of Walt Auvil, Attorney at Law); April Comments at 48 (comment of Doreen Dodson,
ABA/SCLAID); March Testimony at 70 (testimony of Mary LeeHall, Lega Serviceof North Caroling);
April Testimony at 23 (testimony of CynthiaRice, CdiforniaRurd Legd Assgtance); April Testimony at
139 (testimony of Sylvia Argueta, Mexican American Lega Defense and Education Fund).

Themigratory and isolated nature of aien farmworker populations makesthem extremely difficult
for private atorneysto represent. See April Testimony at 23 (testimony of CynthiaRice, CdiforniaRura
Legd Assistance); April Testimony at 78 (testimony of Victor Lara, Attorney at Law). Private atorneys
areunfamiliar with the location of rurd Iabor camps and lack the resources and knowledge of farmworker
migratory behavior necessary to maintain contact with their clients. Farmworker cases are very labor
intensve— clients generdly cannot be accessed by phone or fax, clients may not be able to communicate
inwriting, and interviewing aclient or obtaining or preparing documents may require multiplevistsin person
to theworker’ slocation. See April Testimony at 78 (testimony of Victor Lara, Attorney at Law); March
Comments at 208 (comment of Jose Padillaand CynthiaL. Rice, CaliforniaRura Legal Assistance).
Farmworkers' 1ong and unpredictable hours of work may requirethat the attorney beavailableto meet with
them at alabor camp late at night, or when work is canceled due to rain and the client happens to show
up. April testimony at 80; March Commentsat 76 (comment of Mark Tdamantes, Attorney a Law). The
time, energy, and expenseinvolved in communi cating with the client can precl ude representation by private
attorneys and most pro bono programs. See March Comments at 47 (comment of Carolyn Corrie,
Attorney at Law); March Comments at 74 (comment of Keith S. Ernst, Attorney at Law); March
Commentsat 77 (comment of Mark Talamantes, Attorney at Law); March Commentsat 143 (comment
of D. Michael Dale, Oregon Law Center, and Janice Morgan, Legal Aid Services of Oregon); April
Testimony at 43, 46 (testimony of Jack Londen, Attorney at Law); April Testimony at 80-81 (testimony
of Victor Lara, Attorney at Law).
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Language barriersareformidable. Spanish speaking attorneysarerare, and for attorneyswho do
not speak Spanish, representing farmworker clientsisunfeasible. See April Testimony at 80-81 (testimony
of Victor Lara, Attorney at Law); March Comments at 45 (comment of Jenal. Matzen, North Carolina
Justiceand Community Devel opment Center); March Commentsat 50 (comment of Francisco J. Bricio,
Attorney at Law). Many statesin the southeastern United Stateswhere farmworkers are common lack
asignificant Spanish-speaking bar. Seeid. North Caroling, for example, isestimated to have fewer than
one hundred private attorneyswith bilingua capacity in the state, and most live in metropolitan areas. See
March Comments at 45 (comment of Jena L. Matzen, North Carolina Justice and Community
Development Center); seealso March Commentsat 235 (comment of MdissaA. Pershing, Legd Services
of North Caroling). Farmworkersfrom southern Mexico and Central Americamay speak indigenous
languages such as Mixtec, posing “ an absol ute showstopper” even for firmswith significant pro bono
resources. April Testimony at 43 (testimony of Jack Londen, Attorney at Law); see also March
Comments at 124 (comment of Shelley Latin, Virginia Farmworkers Lega Assistance Project); March
Comments at 208 (comment of Jose Padillaand CynthiaL. Rice, California Rural Legal Assistance);
March Comments at 223 (comment of Melissa A. Pershing, Legal Services of North Carolina).

Thebarriersinvolvedin representing aien farmworkersare compounded by thelow compensation
avalablein such cases. Thelow leve of farmworker wages resultsin damages avards that are extremely
low. See April Testimony at 49 (testimony of Jack Londen, Attorney at Law). Feeson wage and hour
cases, farm labor safety cases, and many workers compensation cases are too low relative to the time
needed to resolve the case for most private attorneysto litigate. See March Comments at 50 (comment
of Francisco J. Bricio, Attorney a Law); March Comments at 74 (comment of Keith S, Erngt, Attorney
a Law). InCdlifornia, even largelabor rights cases are difficult to refer to the private bar because of the
unavailability of contingency fees, theinadequacy of satutory fees, and thedifficulty involved in representing
farmworker clients. See March Comments at 208 (comment of Jose Padillaand CynthiaL. Rice,
CdiforniaRural Legal Assistance). Privateattorneysarenot availableto represent aliensin California
adminigrativeproceedings, for whichlega feesarenct provided. Seeid.; April Testimony at 18 (testimony
of CynthiaRice, California Rural Legal Assistance). It isextremely difficult to obtain aternative
representation for housing eviction, benefits, education, and health access cases, whether the client isan
dienor acitizen. See March Comments at 208 (comment of Jose Padillaand CynthiaL. Rice, Cdifornia
Rural Legal Assistance).

Alien farmworker representation isfurther compromised by the lack of private atorneysin rura
aress. Georgia, for example, hasseverd rurd agricultura countieswith fewer thanfive practicing lavyers,
and at least one such county with no attorney at al. See March Comments at 187 (comment of Michael
L. Monahan, State Bar of Georgia). Private attorneyswho engagein the most pro bono work arelocated
in largefirmsin mgor cities, far removed from farmworker locales. See April Testimony at 41-42
(testimony of Jack Londen, Attorney at Law). The few attorneys who do reside in locations where
farmworkersarelikey to liveand work generally represent agricultural employersand are conflicted out
of representing farmworkers. See March Commentsat 174 (comment of Daniel G. Ford, ColumbiaLega
Services); April Testimony at 42 (testimony of Jack Londen, Attorney at Law); April Testimony at 87
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(testimony of Victor Lara, Attorney at Law). Eveninmaor citieslocated near farmworker areas, itis
extremdy difficult to find pro bono lawyers ableto represent farmworkers because agriculturd employers
are predominant clientsin those areas. See April Testimony at 42 (testimony of Jack Londen, Attorney
at Law). TheHoridasugar industry, for example, retained many of the mgjor firmsin Floridato defend
H-2A litigation. See March Testimony at 144 (testimony of Rob Williams, Florida Lega Services).

Attorneys with expertise in employment matters, acommon claim of alien farmworkers, also
generally practicein urban areasfar fromthefarmworker clients. SeeMarch Commentsat 81 (comment
of MarilynJ. Endriss, Attorney at Law). TheNational Employment Lawyers Association, whose members
represent plaintiffs in employment law matters, reports that while its members have expertise on
employment law matters, very few attorneys, other than legd serviceslawyers, are willing to take on these
cases because of the complexity of farmworker legal claims, the time and financial resources needed to
litigate these cases, and the practical problems of representing farmworkers. See March Commentsat 189
(comment of Janet E. Hill, National Employment Lawyers Association); see also March Comments at 81
(comment of Marilyn J. Endriss, Attorney at Law).

The American Bar Association reportsthat pro bono programs, operated throughits Center for
Pro Bono, typicaly do not represent aliensfor many of the reasons noted above. See April Commentsat
48 (comment of Doreen Dodson, ABA/SCLAID). The ABA further notesthat while the immigration bar
isgenerous with itstime and equipped to overcome some of the practica barriersin representing aiens,
itsmembersoften do not have expertiseto ded with generd civil matters. Seeid. The ABA further reports
on effortsit has made to expand pro bono servicesto theimmigrant community. Seeid. at 49. These
efforts have yet to result in significant new pro bono resources and it is not expected that private pro bono
lawyerswill be able to meet asignificant portion of the demand for service. Seeid. The President of the
North CarolinaBar Association reportsthat “there just are not enough civil legal resources available from
the private bar, paid or pro bono, to ensure that migrant workers achieve even minimum accessto their
bas ¢ human and contract rights.” See April Commentsat 50 (comment of Larry B. Sitton, North Carolina
Bar Association). Thelimited lawyers available and the barriers to farmworker representation make
farmworker cases more difficult to place with pro bono attorneys than any other type of case, including
death penalty convictions. See April Testimony at 44 (testimony of Jack Londen, Attorney at Law).
Moreover, it would be impossible to find private counsel to handle emergency situationsthat arisefor
eigibledienclients. See April Testimony at 97 (testimony of Bruce Iwasaki, Lega Aid Foundetion of Los
Angeles).

To the extent that private attorneys are willing to take casesinvolving diens, they arelikely to co-
counsdl with LSC-funded programs. See March Commentsat 21 (comment of Robert J. Willis, Attorney
at Law); March Commentsat 77 (comment of Mark Talamantes, Attorney at Law); March Commentsat
130-31 (comment of Shelley Latin, VirginiaFarmworkers Legd Ass stance Project); March Comments
at 160 (comment of Michagl Wyaitt, Texas Rura Legd Aid, et. al); March Comments at 208 (comment
of Jose Padillaand CynthiaL. Rice, Caifornia Rural Legal Assistance); March Comments at 216
(comment of Sarah M. Singleton, Attorney at Law); March Commentsat 234 (comment of MelissaA.
Pershing, Lega Servicesof North Carolina); April Commentsat 51 (comment of Larry B. Sitton, North
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CarolinaBar Association); April Testimony at 43-45, 47 (testimony of Jack Londen, Attorney a Law);
April Testimony at 81 (testimony of Victor Lara, Attorney at Law). Co-counsgling with LSC recipients
remedies many of the barriersto private representation of aliens by providing private attorneys accessto
specidized legal expertise, language capability, familiarity with aliens communities, and the skillsand
resources necessary to keep in touch with migrating witnessesand clients. If the assistance of the LSC-
funded program were not available in these co-counseled cases, it isvery unlikdly that the private attorney
would agree to become involved in the case. See April Testimony at 45 (testimony of Jack Londen,
Attorney at Law).

Findly, theavailability of legd assstance from non-L SC funded, non-profit organizationsislimited.
See March Comments at 45 (comment of Jena L. Matzen, N.C. Justice & Community Devel opment
Center); March Comments at 65 (comment of James F. Schmidt, Farmworker Lega Servicesof New
Y ork); March Comments at 76 (comment of Mark Taamantes, Attorney at Law); March Comments at
143 (comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Legal Aid Services of
Oregon); March Commentsat 147 (comment of Mary Bauer, Virginia Justice Center); March Comments
at 236 (comment of MelissaA. Pershing, Legal Servicesof North Carolina); March Comments at 247
(comment of Marci Seville, Golden Gate University School of Law); March Comments at 208 (comment
of Jose Padillaand CynthiaL. Rice, California Rural Legal Assistance); March Comments at 110
(comment of Robert Salzman, Legal Aid Society of Mid-New Y ork, Charlotte Sibley and Patricia C.
Kakalec, Farmworker Law Project); March Testimony at 149 (testimony of Rob Williams, FloridaL egal
Services); April Testimony at 44 (testimony of Jack Londen, Attorney at Law). These organizationshave
very limited resources and small staffs, and often receive funding for specific projects. April Testimony at
44 (testimony of Jack Londen, Attorney at Law); March Testimony at 149 (testimony of Rob Williams,
FloridaLegd Services); March Commentsat 45 (comment of JenaL. Matzen, N.C. Justice & Community
Development Center); March Comments at 131 (comment of Shelley Latin, VirginiaFarmworkers Lega
Assistance Project); March Comments at 208 (comment of Jose Padillaand CynthiaL. Rice, California
Rura Legal Assstance); March Comments at 236 (comment of MelissaA. Pershing, Lega Services of
North Carolind). Many important agricultural states, such as Arkansas, Kentucky, New Mexico, and
Texashaveno such entities. SeeMarch Commentsat 160 (comment of Michael Wyatt, TexasRura Legal
Aid, et. d). Mg or nonprofit organizations, such asthe Mexican American Lega Defenseand Education
Fund, rely heavily on referrals of low income clientsto LSC providers. See April Testimony at 146
(testimony of Sylvia Argueta, Mexican American Lega Defense and Education Fund). Consequently, these
non-profit legal organizations are not a feasible aternative to L SC-funded representation.

b. H-2A Workers

Private attorneys are extremely unlikely to serve as sole counsel in H-2A cases. See March
Commentsat 15 (comment of Michael Carlin); March Commentsat 20 (comment of Robert J. Willis,
Attorney at Law); March Comments at 26 (comment of Melinda Wiggins, Student Action with
Farmworkers); March Comments at 65 (comment of James F. Schmidt, Farmworker Legal Services of
New Y ork); April Commentsat 103 (comment of Garry G. Geffert, West VirginiaLegd ServicesPlan);
March Commentsat 109 (comment of Robert Salzman, Legd Aid Society of Mid-New Y ork, Charlotte
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Sibley and Patricia C. Kakalec, Farmworker Law Project); March Comments at 234-35 (comment of
MelissaA. Pershing, Lega Servicesof North Caroling); March Commentsat 130-31 (comment of Shelley
Latin, VirginiaFarmworkers Legal Assistance Project); March Comments at 147 (comment of Mary
Bauer, VirginiaJustice Center); March Comments at 160 (comment of Michadl Wyait, Texas Rural Lega
Aid, et. d); April Comments at 44 (comment of Walt Auvil, Attorney at Law); April Testimony at 41
(testimony of Jack Londen, Attorney at Law). Thisisdueto problemsfaced by representation of alien
farmworkers generally, as well as by difficulties particular to the H-2A program.

Assuming an H-2A worker wantsto retain private counsd, the H-2A worker’ sisolation makes
it practically impossibleto reach private counsel whileresdinginthe U.S. SeeMarch Commentsat 271
(comment of LisaButler, FloridaRural Lega Services); April Commentsat 103 (comment of Garry G.
Geffert, West VirginiaLegal Services Plan). Asdiscussed above, H-2A workerslivein labor camps
outside of towns and depend on their employers for transportation. Seeid. They have no accessto
telephones while in the labor camp. See March Comments at 11 (comment of Anita Soucy); March
Commentsat 46 (comment of Carolyn Corrie, Attorney at Law); March Commentsat 122 (comment of
Shelley Latin, VirginiaFarmworkers Legal Assistance Project); March Comments at 222 (comment of
MelissaA. Pershing, Lega Services of North Carolina); March Comments at 106 (comment of Robert
Salzman, Lega Aid Society of Mid-New Y ork, Charlotte Sibley and PatriciaC. Kakal ec, Farmworker
Law Project). Theworkers lack of languageability or familiarity with therurd communitiesinwhich they
work actsasafurther barrier to accessing private counsel. Private counsdl do not engagein outreach or
education effortswith H-2A workers. See March Commentsat 130 (comment of Shelley Latin, Virginia
Farmworkers Legal Assistance Project).

Private attorneys also have no financia incentive to undertake H-2A cases. See March Comments
at 47 (comment of Carolyn Corrie, Attorney at Law); March Comments at 50 (comment of Francisco J.
Bricio, Attorney at Law); March Commentsat 74 (comment of Keith S. Erngt, Attorney at Law); March
Comments at 109 (comment of Robert Sazman, Lega Aid Society of Mid-New Y ork, Charlotte Sibley
and PatriciaC. Kakaec, Farmworker Law Project); March Commentsat 131 (comment of Shelley Latin,
Virginia Farmworkers Legal Assistance Project); March Comments at 235 (comment of Melissa A.
Pershing, Legd Services of North Caroling); April Comments at 44 (comment of Walt Auvil, Attorney at
Law). H-2A dienslack financial resourcesto retain private counsel. See March Comments at 235
(comment of MelissaA. Pershing, Lega Servicesof North Caroling); March Commentsat 20 (comment
of Robert J. Willis, Attorney at Law); March Commentsat 26 (comment of MelindaWiggins, Student
Action With Farmworkers). Damages generally are too low for attorneys to accept H-2A caseson a
contingency basis. SeeMarch Commentsat 21 (comment of Robert J. Willis, Attorney at Law). TheH-
2A statute does not providefor attorneys fees, and statutory fees are not dways available. Seeid. at 20;
March Testimony at 32 (testimony of Garry G. Geffert, West VirginiaLegal ServicesPlan). In North
Caroling, statutory attorneys fees are awarded only on contract claims involving wages or wage-like
benefits. See March Comments at 235 (comment of MelissaA. Pershing, Legal Services of North
Caroling). Statutory feesarenot availablefor wrongful discharge, housing and health and safety contract
clams. Seeid. InNorth Carolina, the statutory twenty-five percent contingent fee availablein workers
compensation casesincludes all out-of-pocket costs the attorney hasincurred on the case. See March
Commentsat 21 (comment of Robert J. Willis, Attorney at Law). These costscan besubstantial. Seeid.
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Consequently, workers compensation recoveries, except in catastrophic injury cases, aretoo small to make
it financidly feasiblefor the private attorney to undertake these cases. Seeid.; March Commentsat 235
(comment of MelissaA. Pershing, Legal Servicesof North Carolina). Moreover, H-2A contract cases
areexpensvetolitigate. See March Commentsat 131 (comment of Shelley Létin, Virginia Farmworkers
Legd Assistance Project); March Commentsat 235 (comment of MelissaA. Pershing, Legal Servicesof
North Carolina); April Commentsat 104 (comment of Garry G. Geffert, West VirginiaL egal Services
Pan). Thesecosts, which may includethe cogtsof bringing the client back to the United Statesfor hearings
or depositions, must be advanced by the attorney. Seeid.

Private counsd asolack expertiseinlega clamsunder theH-2A program. SeeMarch Comments
a 21 (comment of Robert J. Willis, Attorney at Law); March Commentsat 130 (comment of Shelley Latin,
Virginia Farmworkers Lega Assistance Project); March Comments at 234 (comment of Melissa A.
Pershing, Legd Servicesof North Caraling); April Commentsat 104 (comment of Garry G. Geffert, West
VirginiaLegd ServicesPlan). Representing H-2A workerstypically requires specidized knowledge of the
H-2A adminigrativelaw and regulations, OSHA field sanitation and other hedlth and safety stlandards, and
venuelawscontrolling accessto forums. SeeMarch Commentsat 130 (comment of Shelley Latin, Virginia
FarmworkersLegd Assstance Project); March Commentsat 234 (comment of MelissaA. Pershing, Legal
Services of North Caroling). Even attorneys who specialize in employment law are unfamiliar with the
specidized practiceinvolved in presenting H-2A claims. March Commentsat 189 (comment of Janet E.
Hill, National Employment Lawyers Association).

Findly, aswith the representation of other alien farmworkers, private attorneystypically do not
havethelanguage sKills, specid resources and knowledge necessary to maintain contact with aclient, who
residesthousandsof milesfromtheir officeand doesnot have ateephoneor regular mail ddivery, and who
may not even know the name of hisemployer. See March Commentsat 20 (comment of Robert J. Willis,
Attorney at Law); seealso March Commentsat 235 (comment of MelissaA. Pershing, Legal Services
of North Caraling). Oftenitisdifficult, if not impossble, to conduct aclient interview and fact investigetion
before the H-2A aien leaves the United States, see discussion infra Part 111(D)(2), and difficulties of
communicating are compounded by thefact that many H-2A workersresidein small Mexican villages
where the mail system isunrdiable and telegphone access extremey limited. See March Comments at 235
(comment of MéelissaA. Pershing, Legal Services of North Carolina).

Asin other alien cases, in H-2A cases private counsel have depended upon the assistance and
expertise of LSC recipients to identify H-2A employers, locate supporting witnessesin the U.S. and
Mexico, locate H-2A housing sites, communicate the client and witnesses, and assist with other basic
accessissuesthat are essentid to the successful resolution of any lega clam. See March Commentsat 21
(comment of Robert J. Willis, Attorney at Law); April Commentsat 51 (comment of Larry B. Sitton, North
CarolinaBar Association); March Comments at 65 (comment of James F. Schmidt, Farmworker Legal
Servicesof New Y ork); March Commentsat 236 (comment of MelissaA. Pershing, Legal Services of
North Caralind); March Testimony at 70 (testimony of Mary LeeHall, Lega Services of North Caroling).
Farmworker Legal Servicesof New Y ork reportsthat it has not successfully referred an H-2A caseto
privatecounsd infifteenyearsunlessthe L SC recipient remained actively involved. SeeMarch Comments
at 65 (comment of James F. Schmidt, Farmworker Legal Services of New Y ork); see also March
Comments at 130-31 (comment of Shelley Latin, Virginia Farmworkers Lega Assistance Project).
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2. Mediation and Alternative Dispute Resolution

Mediation mechanisms aone, to the extent that these are availableto settlelegal claims, will not
necessarily resolvediens claims. Commentatorsrecognizethat peoplewill often refuseto participatein
mediation if the other partiesto the disputelack the resourcesto litigate, and they question thefairness of
mediationif only onesdeisrepresented by counsd or if adisputant has difficulty negotiating effectively in
English. Stephen Goldberg et al., Dispute Resolution: Negotiations, Mediation and Other Processes
(39 ed. 1999). The barriersto private bar representation experienced by alien clients are also applicable
to ADR. See March Comments at 209 (comment of Jose Padillaand CynthiaL. Rice, CaliforniaRural
Legal Assistance).

Further, mediation mechanismsmay not beavailableto many digiblediens. Alienclientsmay not
have the financial means to use these procedures. See March Comments at 77 (comment of Mark
Tdamantes, Attorney at Law); March Comments at 209 (comment of Jose Padillaand CynthiaL. Rice,
CdiforniaRurd Legal Assistance). Pre-litigation mediation isalmost aways subject to sharing of costs.
See March Comments at 209 (comment of Jose Padillaand CynthiaL. Rice, California Rural Legal
Assistance). Court referred mediation isavailable after litigationisfiled, and often has a cost-sharing
component. Seeid. Evenif aparty agreesto pay the costs of the mediator, for example, in Caifornia,
there are other costs which the alien must bear, such as paying for interpreters and trandation of
documents. Seeid. Insome cases, the possibility of amediated settlement doesnot forgo the need tofile
litigation, conduct discovery or obtain pre-tria orders. See March Commentsat 173 (comment of Daniel
G. Ford, Columbia Legal Services); March Comments at 233 (comment of MelissaA. Pershing, Legal
Services of North Carolina). Oregon has an effective mediation program, but pre-trial mediation till
requires representation by counsel and the availability of counsel to pursuelitigation should mediationfail.
SeeMarch Commentsat 142 (comment of D. Michael Dale, Oregon Law Center, and Janice Morgan,
Legd Aid Services of Oregon). Mediation conducted in bad faith by a party can delay resolution of the
case. See March Comments at 49 (comment of Francisco J. Bricio, Attorney at Law).

Findly, asapractica matter infarmworker litigation, agricultural employersmay choosenot to use
mediation programs. See March Testimony at 28-31 (testimony of Garry G. Geffert, West Virginia Legd
Services Plan). In New York, the legal services program, the New Y ork Farm Bureau, the state
Department of Labor and Cornell University established amediation program operating out of Cornell
Univergity. SeeMarch Commentsat 65-66 (comment of JamesF. Schmidt, Farmworker Lega Services
of New York). Initsthreeyearsof operation not one agricultural employer agreed to use the procedures
asan dternativeto litigation. Seeid. at 66. A similar program established in West Virginiaaso proved
ineffective. See March Testimony at 31 (testimony of Garry G. Geffert, West VirginiaLegal Services
Plan).

3. Government Agency Enforcement
In alien agricultural worker cases, including casesinvolving H-2A workers, state and federal
government agencies are unable to fully enforce aworker’ slegal rights. See March Comments at 32

(comment of Bill Beardall, Texas Rural Lega Aid); March Comments at 63 (comment of James F.
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Schmidt, Farmworker Legal Servicesof New Y ork); March Commentsat 205 (comment of Jose Padilla
and CynthiaL. Rice, CdiforniaRural Legal Assistance); March Commentsat 143-44 (comment of D.
Michael Dae, Oregon Law Center, and Janice Morgan, Legal Aid Services of Oregon); March
Comments at 160 (comment of Michael Wyatt, Texas Rural Lega Aid, et. a); April Commentsat 10
(comment of D. Michad Hancock, USDOL ); March Testimony at 108 (testimony of Javier Riojas, Texas
Rural Lega Aid); April Testimony at 57 (testimony of Jack Londen, Attorney at Law). The USDOL
reportsthat despite high violation ratesin agriculture, farmworkers generaly do not file complaintswith
USDOL dueto their isolation, lack of knowledge regarding labor protections, and fear of government
agencies. See April Commentsat 10 (comment of D. Michagl Hancock, USDOL). Wage and Hour
Divisioninvegtigationsof H-2A casesduring FY 1996, 1997 and 1998 found an employer violation rate
of fifty-saven percent, though only nineteen percent of the casesinvestigated weretheresult of acomplaint
from an H-2A worker. Seeid.

Moreover, government agencies have competing prioritiesand limited resources. Seeid. By law,
the USDOL has only seven days to review an application for H-2A certification to determine its
compliancewith the statutory requirements. See March Testimony at 109 (testimony of Javier Rigjas,
TexasRura Legal Aid). The USDOL relieson private enforcement to play amajor rolein the overall
enforcement scheme. See March Comments at 160 (comment of Michael Wyaitt, Texas Rurd Legd Aid,
et. a). TheUSDOL reportsthat “[t]hereis no certainty that the Wage and Hour Divison will be ableto
represent all aggrieved H-2A workers if they are no longer able to bring private actions on their own
behalf.” April Commentsat 10-11 (comment of D. Michagl Hancock, USDOL). Thisisnot surprising.
The USDOL lacks adequate resourcesto enforceitsregulations, April Testimony at 57 (testimony of Jack
Londen, Attorney at Law), and hasalong history of weak enforcement of the H-2A program. SeeMarch
Commentsat 160 (comment of Michael Wyaitt, Texas Rura Lega Aid, et. d). 1n 1991 a congressiona
committeefound that USDOL failed to enforce therights of both H-2A and United Statesworkers. The
USDOL had documented repeated and |ong-standing violations of the H-2A statute and regulations, but
faledto take action either to correct the violations or to ensurethat full restitution was madeto theworkers.
See 1991 House REPORT, cited in April Commentsat 104 (comment of Garry G. Geffert, West Virginia
Legd ServicesPlan). The GAO reportsthat USDOL continuesto face inherent obstaclesin enforcing the
H-2A protections. GAO REPORT at 58; see also March Comments at 160 (comment of Michael Wyaitt,
Texas Rural Lega Aid, et. d).

Enforcement by state agencies may be less effective. Over anine year period, the California
Indudtrid Relations Department issued only 120 citations for minimum wage violationsto the state’ s 80,000
agricultural employersand their farm labor contractors. By contrast, in atargeted enforcement of the
Fresno County raisin harvest in September 1998, USDOL found afifty percent violation rate among farm
labor contractors, and atwenty percent violation rate among growers. See April Testimony at 147-49
(testimony of Mark Schacht, CaliforniaRural Legal Assistance Foundation). The Oregon state agency
responsible for housing enforcement inspects labor camps once every seventeen years. See March
Comments 143 (comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Legal Aid
Services of Oregon).

Government agenciesmay also lack the legal authority to seek private remediesfor individual
workers. For example, USDOL cannot seek private remediesfor violations of the Migrant and Seasona
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Agricultura Worker Protection Act. Seeid. at 143-44. Even when the government agency hasthelegd
authority to seek private remediesfor individuas, asinthe case of unpaid wages, the agency may choose
not to pursue those remedies and only seek civil money penalties against the employer. See March
Commentsat 111 (comment of Robert Salzman, Lega Aid Society of Mid-New Y ork, Charlotte Sibley
and Patricia C. Kakalec, Farmworker Law Project).

G. Burdensof Requiring L SC Funded Attorneysto Withdraw from Cases When the
Client Leavesthe United States

1. Administrative Burdens

Several witnessestestified about terminating representation oncethe alienleft the country. An
interpretation that legal servicesrecipientscan represent aliensonly during thetimesthat they arephysicaly
present in the United Stateswould present L SC providerswith two options. Either they would berequired
to terminate representation each time the client leaves the country, April Testimony at 12 (testimony of
CynthiaRice, CdiforniaRural Lega Assistance), or clientsat the outset of representation would befaced
with having to choose between giving up their right to travel outside the country, even for afamily
emergency, or giving up their right to legal servicesrepresentation. See March Commentsat 70 (comment
of Patrick Mclntyre, Northwest Justice Project); April Testimony at 12, 17-18 (testimony of CynthiaRice,
CdiforniaRurd Lega Assigtance); April Testimony a 72 (testimony of Gabrie Medd, Parentsfor Unity).
Faced with this choice, dlientslikely would preserve their right to leave the country. See April Testimony
at 12, 17-18 (testimony of CynthiaRice, CaliforniaRural Legal Assistance); April Testimony at 72
(testimony of Gabriel Medel, Parentsfor Unity); March Comments at 209 (comment of Jose Padillaand
CynthiaL. Rice, Caifornia Rural Legal Assistance).

Requiring L SC attorneys to terminate representation whenever a client left the country
would impose substantial administrative burdens on attorneys. See March Comments at 209 (comment
of Jose Padillaand CynthiaL. Rice, California Rural Legal Assistance); March Comments at 247
(comment of Marci Seville, Golden Gate University School of Law); April Comments at 46 (comment of
Doreen Dodson, ABA/SCLAID); April Testimony at 25 (testimony of CynthiaRice, CdiforniaRurd Legd
Assistance). LSC-funded attorneyswould be required to monitor the movementsof their clients, and to
withdraw from caseswhenever their dien clientsleavethe United States. See April Testimony at 12, 24-
25 (testimony of CynthiaRice, CdiforniaRura Lega Assgtance); March Testimony at 155-56 (testimony
of Rob Williams, Florida L egd Services); April Testimony at 90 (testimony of Bruce Iwasaki, Legd Aid
Foundation of LosAngeles). Noticesto opposing counsel and the court or administrative agency would
haveto besent. See March Commentsat 204 (comment of Jose Padillaand CynthiaL. Rice, Cdifornia
Rural Legal Assistance). Infederal court, aformal motion to withdraw would haveto befiled. Seeid.
Similar motionswould haveto befiled in state court actions. Seeid. Inall cases, significant stepswould
haveto betaken to avoid prejudicing theclient’sclaims. Seeid. Casefileswould haveto be copied and
providedtotheclient. Seeid. Casefilesmay need to betrandated for those clientswho read alanguage
other than English. Seeid. For clientswho areilliterate in any language, materials would have to be
carefully explained to them. Seeid.
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A motion to withdraw may be denied by the court, and the attorney required to personally
support the cogts of thelitigation. See April Testimony at 83 (testimony of Victor Lara, Attorney at Law).
Courts may be unlikely to dlow withdrawa where no subgtitute counsd isavailable. See March Comments
at 22 (comment of Robert J. Willis, Attorney at Law). Some state courts could reject a motion to
withdraw sua sponteif they believed withdrawal would compromisethe court’ sability to maintainthe
litigation. See April Testimony at 21 (testimony of CynthiaRice, CdiforniaRura Legd Assstance). Even
if withdrawal were alowed, this may not protect the attorney from ethical obligations to vigorously
represent theclient, or from claimsof mapractice. SeeApril Testimony at 82 (testimony of Victor Lara,
Attorney at Law).

Temporarily suspending legal representation during aclient’ s absence by seeking acontinuanceis
not aviabledternativeto formaly withdrawing from the case. The court may not grant acontinuance, and
other plaintiffs and defendants in the litigation may object to suspending the proceedings. See April
Testimony at 82 (testimony of Victor Lara, Attorney at Law). Absent aforma motion to withdraw, an
attorney of record in federal court remains responsible, both ethically and under the rules of court, for
responding to any matter that should arise. See April Testimony at 30 (testimony of Cynthia Rice,
CdliforniaRura Legd Assstance); April Testimony at 82 (testimony of Victor Lara, Attorney at Law).
If opposing counsd filed amotion for summary judgment while aclient was out of the country and the court
refused to grant acontinuance, the attorney would be placed in the impossible position of ether taking the
steps necessary to respond to the motion, or violating her ethical and professiona respongbility. See April
Testimony at 30 (testimony of CynthiaRice, CdiforniaRura Legd Assstance). Asonewitnesspuitit, “it’s
hard to know what we could do if we found out that a client was outside the country. Would we not
answer aphonecal, not respond to a question, cancel adeposition, or not go to the library and research
acase? None of those thingswould advance any interest at al.” April Testimony at 90 (testimony of
Bruce Iwasaki, Legal Aid Foundation of Los Angeles).

Requiring attorneysto monitor themovementsof digiblediensat al timesof the year would impose
monumental burdens on LSC grantees. See April Testimony at 24-25 (testimony of Cynthia Rice,
California Rural Legd Assistance); April Testimony at 90 (testimony of Bruce Iwasaki, Legal Aid
Foundation of LosAngeles). Alien farmworkers move frequently within the United States. It would be
extremdy difficult for alegd servicesattorney in Cdiforniato know whether aclient, who has been working
inthe migrant stream in Arizona, hastemporarily crossed the border into Mexico. See April Testimony at
24-25 (testimony of CynthiaRice, CdiforniaRura Legal Assstance). Requiring the client to contact the
attorney periodicaly isnot technically feasible for many of farmworker clients. Seeid. at 25. In border
communitieswhere dienstravel back and forth acrossthe border on adaily basis, legal services offices
would have to require their clients -- who may beilliterate -- to keep adaily log to account for their
movements. See April Testimony at 109 (testimony of Lynn Coyle, Lawyers Committeefor Civil Rights
Under Law). The confusion created by a such a requirement would be significant.

When the client returned to the United States, the administrative burdensto resume representation
would once again haveto be undertaken. This start-and-stop representation would be confusing to the
client and would significantly undermine the effectivenessof representation. See March Commentsat 209
(comment of Jose Padillaand CynthiaL. Rice, CdiforniaRura Legd Assstance); April Commentsat 47
(comment of Doreen Dodson, ABA/SCLAID); April Testimony at 90 (testimony of Bruce Iwasaki, Lega
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AidFoundation of LosAngeles). Therulewould also create significant administrative burdensfor the
client, other parties, the courts, and administrative agencies. See March Comments at 209 (comment of
Jose Padillaand Cynthia L. Rice, CdiforniaRural Legd Assgtance); April Commentsat 47 (comment of
Doreen Dodson, ABA/SCLAID). Withdrawa may severely prejudice the clients’ clam. See March
Commentsat 50 (comment of Francisco J. Bricio, Attorney at Law). Clientswhose counsel withdrew
would face the possibility of having their case dismissed if the client failed to respond to discovery or
comply with procedura requirements. See April Testimony at 82 (testimony of Victor Lara, Attorney at
Law). InCdifornia, theclient’ srightsto representation would belost in certain administrative proceedings.
See March Comments at 209 (comment of Jose Padillaand CynthiaL. Rice, California Rural Legal
Assistance); April Testimony at 19-20 (testimony of Cynthia Rice, California Rural Legal Assistance).

Therulewould dsoinvite abuse. Opposing counsd and parties could seek to compromisethedien
client’ srights by delaying thelitigation or intentionaly filing discovery and other motionswhen they know
theclient isout of the country and unrepresented. SeeMarch Commentsat 74 (comment of Keith S. Erng,
Attorney at Law); March Commentsat 209 (comment of Jose Pedillaand CynthiaL. Rice, CdiforniaRura
Legd Assistance); April Testimony at 21 (testimony of CynthiaRice, CdiforniaRurad Legd Assistance).
Opponents could also seek to dismissthelitigation or to disqualify thealien’ s counsel for engagingin
unauthorized representation. See April Testimony at 83 (testimony of Victor Lara, Attorney at Law).

2. Professional Obligations

After examining rulesof professional responsibility intheir states, attorneysin North Carolina,
Pennsylvania, Washington, Oregon, and New Mexico have concluded that the ruleswould prohibit them
from commencing representation of an dien client if they would berequired to terminate representation
upon the alien’ stemporary departure from the United States. See March Comments at 22 (comment of
Robert J. Willis, Attorney at Law); March Comments at 52 (comment of Arthur N. Read, Friends of
Farmworkers); March Comments at 70 (comment of Patrick Mclntyre, Northwest Justice Project);
March Comments at 73 (comment of Keith S. Ernst, Attorney at Law); March Comments at 143
(comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Lega Aid Servicesof Oregon);
March Commentsat 217 (comment of Sarah M. Singleton, Attorney at Law). In Georgia, the rules of
professiond respongbility would limit representation to mattersthat could be quickly settled whilethe client
was gtill in the United States. See March Comments at 101 (comment of Nan Schivone and Phyllis
Holmen, GeorgialL egal ServicesProgram). A professor at the College of William and Mary School of
Law, on the other hand, concludes that ethical obligations do not bar representation of dienswho will not
bein the United States continuoudly during the course of the representation. See March Commentsat 262-
63 (comment of John Levy, College of William & Mary School of Law). Thiscommentator concluded
that if the client agreesto the representation with the knowledge that the attorney must seek to withdraw
under the rules, and the court refuses to grant the withdrawal motion, the attorney would be required to
continue the representation. Seeid. at 262. Other commentators stated that, even where rules of
professona responsbility would not absolutely bar representation, the unavail ability of substitute counsel
could ethically compel L SC attorneysto refuse representation. See March Commentsat 38 (comment of
Bill Beardall, TexasRural Lega Aid); March Commentsat 73 (comment of Keith S. Erngt, Attorney at
Law); March Commentsat 209 (comment of Jose Padillaand CynthiaL . Rice, CaliforniaRural Legal
Assistance).
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H. Practice of Grantees

It has been along-standing practice of legal servicesrecipientsto continuelegal representation of
dienclients, including H-2A clients, after the clients have left the United States. See March Comments at
203 (comment of Jose Padillaand CynthiaL. Rice, CdiforniaRurd Legd Assstance); March Comments
at 144 (comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Legal Aid Services of
Oregon); March Testimony at 51 (testimony of Mary Lee Hall, Legd Services of North Caroling); March
Testimony at 113 (testimony of Javier Riojas, Texas Rura Legal Aid). Virtualy every lega services
recipient that submitted written comments to this Commission described cases where the program
continued to represent alien clients after they have left the U.S. See, e.g., March Comments at 32
(comment of Bill Beardall, Texas Rural Lega Aid); March Comments at 54-55 (comment of Arthur N.
Read, Friends of Farmworkers); March Comments at 69 (comment of Patrick McIntyre, Northwest
Justice Project); March Comments at 99-100 (comment of Nan Schivone and Phyllis Holmen, Georgia
Legd Services Program); March Commentsat 107 (comment of Robert Salzman, Legal Aid Society of
Mid-New Y ork, Charlotte Sibley and PatriciaC. Kakalec, Farmworker Law Project); March Comments
at 129 (comment of Shelley Latin, VirginiaFarmworkersL ega Assistance Project); March Commentsat
159 (comment of Michael Wyaitt, Texas Rurd Legd Aid, et. d); March Comments at 168 (comment of
Kevin G. Magee, Legd Action of Wisconsin); March Commentsat 194 (comment of Gary M. Restaino,
Community Legal Services); March Commentsat 198 (comment of Vincent H. Beckman, 111, Illinois
Migrant Legal Assistance Project); March Commentsat 201 (comment of Jose Padillaand CynthiaL.
Rice, CdiforniaRurd Legad Assstance); March Commentsat 228 (comment of MelissaA. Pershing, Lega
Services of North Carolinad); March Comments at 271 (comment of LisaButler, Florida Rural Legal
Sarvices); April Commentsa 106 (comment of Garry G. Geffert, West VirginiaLegd Services Plan); April
Testimony at 89 (testimony of Bruce Iwasaki, Legal Aid Foundation of Los Angeles).

Todate, LSC hasnever taken action againgt programsthat have continued to represent dien clients
after they haveleft the United States. See March Commentsat 144 (comment of D. Michael Dae, Oregon
Law Center, and Janice Morgan, Lega Aid Services of Oregon); March Commentsat 201 (comment of
Jose Padillaand CynthiaL. Rice, CaliforniaRura Lega Assistance); April Commentsat 106 (comment
of Garry G. Geffert, West VirginiaLegd ServicesPlan); April Testimony at 22 (testimony of CynthiaRice,
CdliforniaRura Lega Assstance). Thislack of LSC action onthedien representationissue occurredin
theface of vigorous L SC audits and scrutiny of therecipient’ spractices. See March Commentsat 144
(comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Lega Aid Servicesof Oregon);
April Testimony at 22 (testimony of Cynthia Rice, California Rural Legal Assistance).

In 1993 the American Bar Association’s Standing Committee on Legal Aid and Indigent
Defendants published an exhaustive study of farmworker legal services. AMERICAN BARASSOCIATION,
STUDY OF FEDERALLY FUNDED LEGAL AID FORMIGRANT FARMWORKERS(1993). See April Testimony
at 37 Exhibit 2 (testimony of Jack Londen, Attorney at Law). Thisstudy addressed thelist of legidative
proposals which agricultura enterprises were attempting to impose on legal servicesrecipients. In
preparation of thefina report, the Standing Committee during afourteen month period conducted hearings,
solicited comments and testimony, and reviewed the literature from supporters and critics of legd services
for migrant farmworkers. Seeid at 39. Throughout the study period, the presence requirement was never
mentioned as an issue. Seeid.
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Theagricultural employer community hasbeen awarethat alien farmworkers, both H-2Asand
other aiens, continued to be represented by L SC-grantees after workers had |eft the country. Individua
employerswere aware as clamswere pursued againgt them after their former H-2A workers had left the
United States. See April Testimony at 22 (testimony of CynthiaRice, CaiforniaRurad Legd Assistance).
L SC attorneys have requested and received court continuances, pecia provisions, and discovery orders
based on representationsto the court and to the opposing party that the client would be out of the country
when the hearing or depositionwas scheduled. Seeid; March Commentsat 203 (comment of Jose Padilla
and CynthiaL. Rice, CdiforniaRura Legd Assistance). Courtsand opposing counsel have cooperated
in scheduling hearings for timeswhen the parties are likely to bein the country. Seeid. No evidence was
submitted to the Commission that either the agricultural community or individual growers have ever
previoudy contended that an L SC reci pient was acting improperly by representing an aien who was out
of theUnited States. SeeMarch Testimony at 26-27 (testimony of Garry G. Geffert, West VirginiaLega
ServicesPlan); April Testimony at 32 (testimony of CynthiaRice, CdiforniaRurd Lega Assstance). The
North Carolina Farm Bureau Stated that since 1983, it had never complained that an L SC recipient was
improperly representing alienswho were no longer in the United States. See March Testimony at 77
(testimony of PaulaGupton, North CarolinaFarm Bureau Federation). The Farm Bureau witnesstestified
that the Bureau was more concerned about recruitment of new clients outsde the United States than about
ongoing representation of aliens. Seeid. at 85-86.
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1. LEGAL ANALYSIS

Part 111 of this report analyzes applicable law and appliesit to the findingsin Part 11.
A. The Statutory L anguage

The appropriations language that regul ates the scope of representation that may be provided by
L SC recipients to aliens provides that:

None of the funds appropriated in this Act to the Legal Services
Corporation may be used to provide financia assistance to [arecipient]
... (11) that provides|legd assistance for or on behdf of any adien, unless
the alien is present in the United Statesand is :

(A) andien lawfully admitted for permanent residence as defined in
section 101(a)(20) of the Immigration and Nationality Act (8 U.S.C.
1101(a)(20));

(B) andienwho - (i) ismarried to aUnited States citizen or is a parent
or an unmarried child under the age of 21 yearsof such acitizen; and (ii)
hasfiled an application to adjust the status of the alien to the status of a
lawful permanent resident under the Immigration and Nationality Act (8
U.S.C. 1101 et seq.), which application has not been rejected;

(C) andienwhoislawfully present in the United States pursuant to an
admission under section 207 of the Immigration and Nationality Act (8
U.S.C. 1157) (relating to refugee admission) or who has been granted
asylum by the Attorney General under such Act;

(D) andienwhoislawfully present in the United States asaresult of
withholding of deportation by the Attorney General pursuant to section
243(h) of the Immigration and Nationality Act (8 U.S.C. 1253(h));

(E) andientowhom section 305 of the Immigration Reform and Control
Act of 1986 (8 U.S.C. 1101 note) applies, but only to the extent that the
legdl assstance provided isthe lega assstance described in such section;
or

(F) andienwhoislawfully present in the United States as aresult of
being granted conditiond entry to the United States before April 1, 1980,
pursuant to section 203(a)(7) of the Immigration and Nationality Act (8
U.S.C. 1153(a)(7)), as in effect on March 31, 1980, because of
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persecution or fear of persecution on account of race, religion, or political
calamity.

Omnibus Consolidated Recissions and Appropriations Act of 1996, Pub. L. No. 104-134, tit. V, §
504(a)(11), 110 Stat. 1321, 1321-54 (emphasis added).

A datutory termisto beinterpreted based on its plain and ordinary meaning, inlight of its context
and the purpose and design of the statute asawhole. “[I]t isa‘fundamental principle of statutory
construction that the meaning of aword cannot be determined in isolation, but must be drawn from the
context inwhichitisused.”” Textron Lycoming Reciprocating Engine Div., Avco Corp. v. United
Automobile, Aerospace, & Agricultural Implement Workers of America, Int’l Union, 523 U.S. 653,
118 S.Ct. 1626, 1629 (1998) (citation omitted). “The plainness or ambiguity of statutory languageis
determined by reference to the language itsdlf, the specific context in which that language is used, and the
broader context of the statute asawhole.” Robinson v. Shell Oil Co., 519 U.S. 337, 341 (1997); see
also Bailey v. United Sates, 516 U.S. 137, 145 (1995) (“We consider not only the bare meaning of the
word but aso its placement and purpose in the statutory scheme.”). Moreover, itisawell-established rule
that Congressis presumed not to haveintended absurd results. See United Satesv. X-Citement Video,
Inc., 513 U.S. 64, 69 (1994), citing Public Citizen v. United States Department of Justice, 491 U.S.
440, 453-55 (1989); cf. Green v. Bock Laundry Mach. Co., 490 U.S. 504, 527-30 (1989) (Scalia, J.,
concurring) (“Weare confronted here with astatute which, if interpreted literaly, produces an absurd, and
perhaps uncongtitutiona, result. Our task isto give some dternative meaning to the [language] that avoids
this consequence. . . .").

Anadyzedin light of these canons of interpretation, the Corporation’ s gppropriations act requires
that an alien must be“ present in the United States” in order to bedigiblefor legal assstance® Construing
theterm “present” according to its ordinary meaning, it isclear that the statute requiresthe alien to be
physically present in the United States™ at some point. This conclusion does not end theinquiry, however,
because the question before the Commission is not whether an alien must be physically present in the
United States, but when the alien must be present in order to be entitled to L SC representation. Here, the
language provides no express statement on when an alien must be present in the United States and other
familiar terms of immigration law, such as “continuous physical presence” are not used.

Thefactua record and the statutory scheme in which the language arises, on the other hand,
provide an important context for consideration of thelegal question of when anaien must be“presentin

2 The statutory provision isimplemented in the corporation’s dien digibility rule. 45 C.F.R.
pt. 1626 (1999).

13 The term “United States” is defined in the INA and Part 1626 as “the continental United
States, Alaska, Hawaii, Puerto Rico, Guam, and the Virgin Islands of the United States.” Seeid
81626.2(h); 8 U.S.C.8§ 1101(a)(38).



the United States.” Asthe Corporation has noted, the statutory language may be read dternatdly to require
that (1) an alien must be physically present in the United States when the cause of action for which the
recipient provides legal assistance arises; (2) an alien must be physically present only when legal
representation iscommenced; or (3) an alien must be physically present inthe United States any timethe
dlienisprovided legal assistancefrom an LSC grantee.* No singleinterpretation, however, isclearly
compelled by the statutory language. For example, nothing in the L SC authorization language keys
representation to when the cause of action arises or specificaly requiresthat the dien be present when the
representation commences. In particular, the statute does not expressly require that an alien be
continuoudly physicaly present inthe United Statesthroughout the period of representationin order tobe
eligible for legal assistance.

Consideration of theimmediate context in which thelanguage appearsrai sesfurther questions
regarding the meaning of the presence requirement. The statute’ sapplication of the presence requirement
to legal permanent residents, for example, isin sometension with the fact that those dliensare legally
entitled to leavethe United Statestemporarily without affecting their immigration status. Seediscussion
supraPart 11(C)(1). Furthermore, H-2A workersby definition are physically present in the United States
only temporarily. Reading“presence’ inthe statute to require uninterrupted, continuous physica presence
would mean that Congress, without using such language, intended to deny L SC representation to diens
who engaged in federdly-authorized travel that did not affect their immigration status. Inthecaseof H-2A
workers, thereading would requirethe conclusion that Congressintended to provide H-2A workerswith
legal servicesrepresentation on clamsarising from their employment contractsonly for the very brief
periodsthat theworkersarein the United States -- potentialy rendering the promise of legal representation
largely meaningless. These difficulties support further inquiry into the meaning of the presence requirement.

In short, an examination of thelanguage of the presence requirement and the statutory contextin
whichit arisesraisesanumber of interpretive problemsand failsto resolve the question of whenan adien
must be present in the United States in order to be entitled to legal services representation. The
Commission concludes that the statutory language is ambiguous on this point.

B. Legidative History
1. Originsof the Presence Requirement

Thelegidative history providesass stancein andyzing the presence requirement. The LSC Act of
1974, as amended, was adopted “to provide equal access to the system of justice in our Nation for
individuaswho seek redress of grievances, . . . to provide high qudity legd assistanceto those who would
otherwise be unableto afford adequate legal counsd; . . . [and to] provid|[€] legd assistanceto thosewho
face an economic barrier to adequate legal counsel.” 42 U.S.C. 8§ 2996 (1994). The LSC Act itself

14 64 Fed. Reg 8140, 8141 (1999).
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includes no restrictions on the provision of legal assistance by LSC recipientsto diens. However, inthe
early 1980s Congress began restricting legal assistanceto aliens by L SC recipients pursuant to provisos
inthe Corporation’ sappropriationsacts. Originaly, these provisos permitted the use of L SC fundsfor
legal assistanceto an dienif the alien was “aresident of the United States’ and fell within one of the
permissibledien categories, al of whichreguired that an dienwasin lawful satus™ See, eg., Fisca Year
Appropriations, 1982, Pub. L. No. 97-51, 95 Stat. 958 (1981); Fiscal Y ear Appropriations, 1983, Pub.
L. No. 97-377, 96 Stat. 1830 (1982); and along series of continuing resolutions which included the
residency requirement. “Residence” isaterm of art within the meaning of immigration law and is not
synonymouswith physical presence. InreOlan, 257 F. Supp. 884 (S.D. Cal 1966).'° Resident aliens
are alowed to enter and leave the United States temporarily without relinquishing their status. See
discussion infra Part 11 (C)(1). Thus, prior to FY 1984, L SC recipients were authorized to represent
alienswho werelega residents of the United Statesregardless of whether the alien was absent from the
United States during some part of the representation.

In drafting the Corporation’ sFisca Y ear (FY) 1984 appropriations act, Congressfor thefirst time
replaced thelanguage* resident of the United States’ with “ present inthe United States.” Departments of
Commerce, Justice, and State, the Judiciary, and Related Appropriations Act, 1984, Pub. L. 98-166, 97
Stat. 1071 (1983). Thelegidative history revealsno explanation for thischange. Thephrase“presentin
the United States’ appears to have originated in proposed legisation that would have expanded the
categoriesof diensdigiblefor L SC funded representation.” The shift inlanguage may have been based

> From before the 1983 amendment until 1986, the categories of eligible aliens included: (1)
an alien lawfully admitted for permanent residence; (2) an alien who was either married to a United
States citizen or was a parent or an unmarried child under the age of twenty-one years of such acitizen
and who had filed an application for adjustment of status under the INA; (3) an alien who was lawfully
present in the United States as a refugee or who had been granted asylum by the Attorney General; (4)
an alien who was lawfully present in the United States as aresult of the Attorney General’ s withholding
of deportation; and (5) an alien lawfully present in the United States as aresult of being granted
conditional entry. See e.g., Public Laws 98-107 (1983); 98-166 (1983); 98-411 (1984); 99-103
(1985).

¥Theterm “residence” is defined in the INA as “the place of general abode; the place of
general abode of a person means his principal, actual dwelling place in fact, without regard to intent. 8
U.S.C.8 1101(a)(33) (1994).

¥ The expanded list of eligible diensincluded: “(1) spouses, parents, and unmarried citizens
[sic] [children] of permanent residents; (2) Cuban and Haitian entrants as defined in paragraph (1) or
(2) of §501(e) of Public Law 96-422, asin effect on April 1, 1983; (3) persons paroled into the
United States, and (4) diens eligible for derivative U.S. citizenship under § 212(d)(5) of the
Immigration and Nationality Act.” H.R. REP. NO. 98-206, at 49 (1983). Spouses and parents of
permanent residents could only be in the United States, if at all, in temporary, nonimmigrant
classification and therefore would not be residents of the United States.
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on the recognition that aliensin some of the proposed categories would not possess “residence’ inthe
United States under the meaning of the INA (for example, parolees and Cubar/Haitian entrants). Asnoted
above, therequirement of “presence’ isfrequently used inimmigration lawsto describe categoriesof diens
withinthe United Stateswho may not have established “resdence.” Theproposed legidationwasdefeated,
but the phrase“ present in the United States’ replaced the resdence language found in earlier satutes. The
new language received virtualy no discussion; nothing in the legidative history suggests that Congress
intended to adopt new or more stringent restrictionson alien representation. Statementsin the Senate
suggest that Congress may not have been aware that the presence language survived the defeat of the
amendment.® In short, the FY 1984 change appears to have been the result of the proposal to expand
L SC representation to aliens who were merely “present” as opposed to lawful residents. Thereisno
evidencethat Congressintended to deprive permanent resident aliens of continuous representation upon
their leaving the country. Following thestatutory change, L SCissued no new regulationsinterpreting the
language, Congress called for no new interpretation, and LSC grantee practice did not change.

2. H-2A Representation

In 1986, Congress passed the Immigration Reform and Control Act of 1986, which expresdy
authorized L SCrecipientsto providelega assistanceto H-2A workersand Specia Agricultural Workers
(SAWS). Immigration Reform and Control Act of 1986 § 305, 302, Pub. L. No. 99-603, 100 Stat. 3359
(codified at 8 U.S.C.88 1101 note and 1160(g) (1994)). Congress avoided having to amend the LSC
appropriationshillsby specificdly creating in IRCA thelegd fiction that H-2A workerswould be deemed
lawful “permanent resident aliens” for the purposes of legal services representation under the existing
categories of eigiblealiens. IRCA § 305, 8 U.S.C. § 1101 note; April Comments at 55 (comment of
Howard L. Berman, Member of Congress); April Testimony at 131 (testimony of Romano L. Mazzali,
LouisD. Brandeis School of Law, University of Louisville); April Testimony at 128 (testimony of Mark
Schacht, California Rural Legal Assistance Foundation). Because SAWS and H-2A workers were
deemed to be permanent resident aliens, they became subject to the presence requirement in the
Corporation sappropriationsact. See March Commentsat 33 (comment of Bill Beardall, TexasRural
Legd Aid). Legd assstanceto H-2A workerswasexpressly limited to “ mattersrel ating to wages, housing,
trangportation, and other employment rightsas provided in theworker’ sspecific contract.” IRCA 8 305,
8 U.S.C. § 1101 note (1994).

Thelegidative history establishesthat legd representation for H-2A workerswasacrucid part of
thelegidative compromisethat established the H-2A program. The creation of the H-2A program was
controversia, given the history of prior temporary agricultural programs such asthe Bracero program.
Congress was aware of the problemsthat had arisen under such programs, and of the specia vulnerability
of temporary foreign workers.® During floor debate, considerable concern was expressed about the

183ee 129 CoNG. REC. S28937 (Oct. 21, 1983) (Statement of Sen. Grassley); 129 CONG.
REC. S29836 (Oct. 21, 1983) (Statement of Sen. Rudman).

¥The Conference Report on IRCA noted in discussing the SAW program that “the Committee
was ever mindful of the reports of abuses that occurred during the old Bracero program.” See H.R.
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vulnerability and exploitation of suchworkersand the need for legal representation to give meaning to their
legal rights. Congressman Berman explained on the House floor:

Part and parcel of that agreement was an understanding that the H-2
workers would be entitled if they otherwise qualified, and only if they
otherwise qualified, to legal services representation, because without
that, the protections contained for those workers, the housing
protections, the domestic, the transportation protections, the piecework
rate and adverse impact wage rates protections become utterly
meaningless. Thefact isthe history of the abusesin that H-2 program,
which has been documented time and time again, cannot be corrected
without effective representation, as you could easily contemplate guest
workers coming here for a short period of time, hoping to come back
again, anxious to pick up awage considerably higher than the wage
they might be making in their own country, have no individual ability and
no effective collective ability to enforce the protections that the U.S.
law is supposed to guarantee them.

132 CoNG. REC. H9866-68 (Oct. 10, 1986) (statement of Rep. Berman); see also March Comments at
35 (comment of Bill Beardal, Texas Rurd Lega Aid); April Comments at 53-58 (comment of Howard
L. Berman, Member of Congress). Representative Schumer agreed:

[Y]ou can givepeopleal therightsyou want, but if they have noway to
enforcethoserights, thoserightsare meaningless. Weall know that INS
isterribly overburdened; wedl know that the Department of Agriculture,

REP. NO. 99-682(1), at 83 (1986). The Report quoted the following testimony from the Western
Growers Association:

The Bracero program has been likened by some to indentured slavery where employer
exploitation was rampant and inhumane. . . . Some of the abuses that took place under
the Bracero program can be directly attributed to the way the program was
administered. The most glaring problem was the contractual relationship that existed
requiring an employee to work for one employer. This, some argue, gave employers
the ability to require more from Bracero workers based on athreat or promise they
would be sent back to Mexico. . . ."

Id. at 83-84. The House Report noted that the H-2A program was designed to remedy “the
inadequacy of current protections for farmworkers,” id. at 80, and to “protect the rights and welfare of
all workers,” id. at 106; see also April Comments at 56 (comment of Howard L. Berman, Member of
Congress).

-48-



the Department of Labor are overburdened . . . If we are not going to
have legd services, why kid ourselves? Why not just abolish dl thelaws
that are supposed to protect these folk; because if you do not have lega
services, the laws are unenforceable and useless.

132 CoNG. REC. H9867 (Oct. 10, 1986) (statement of Rep. Schumer). Representative Morrison also
stressed the importance of giving H-2A diens*aredistic way to enforce their rights.” 132 CONG. REC.
H9868 (Oct. 10, 1986) (statement of Rep. Morrison).

Thelegidative history of IRCA makes clear that Congressintended for L SC recipientsto provide
meaningful legal representation to H-2A workerson mattersarising under theemployment contract. The
conference report to IRCA explained the provision of legal servicesto H-2A aliens asfollows:

Legd services are to be made available to H-2 aliens with regard to
housi ng, wages, trangportation and other conditions of employment under
their H-2 contract. . . . It isthe intent of the Conferees that contracts
entered into shall not violate any provision of the Immigration and
Nationality Act authorizing the H-2 program or any regulationsissued
pursuant tothat Act. Further, the Confereesintend that the Conference
substitute will secure the rights of H-2 agricultural workers under the
specific contract under which they were admitted to this country.

SeeH. ConF. Rer. NO. 91-1000, at 3 (1986); see also March Comments at 34 (comment of Bill Bearddl,
TexasRurd Legd Aid). Thelegidativehistory containsno evidencethat Congressbelievedit waslimiting
legal representation of H-2A workersto the period when such workers were physically present in the
United States. Neither the proponentsnor the opponents of legal servicesrepresentation argued that such
atimelimit gpplied. All the comments made regarding limitations on L SC representation for H-2A workers
focused on therestriction of the subject matter of such representation to clamsarising fromtheworker’s
employment contract.?

In adopting the H-2A provisonin IRCA, Congresswas aware that H-2A workerswere alowed

“Representative Simpson, for example, stressed that “[t]he legal services that will be available

to H-2 workers - and they are foreign nationals .. . . — are limited only to housing, and transportation
and wages and anything within the terms of the contract, nothing more. . . .The legal services are strictly
limited to that.” 132 CONG. REC. S16900 (Oct. 17, 1986) (statement of Rep. Simpson); see also 132
Cong. Rec. H10588 (daily ed. Oct. 15, 1986) (statement of Rep. McCollum); 132 CONG. REC.
H10587 (daily ed. Oct. 15, 1986) (statement of Rep. Mazzoli); 132 CoNG. RECc. H10590 (daily ed.
Oct. 15, 1986) (statement of Rep. Rodino); 132 CONG. REC. S16911 (Oct. 17, 1986) (statement of
Sen. Kennedy); March Comments at 36 (comment of Bill Beardall, Texas Rural Legal Aid); April
Comments at 55 (comment of Howard L. Berman, Member of Congress).
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to remain in the United States only temporarily. Congress must also be presumed to have authorized the
representation with knowledge of the presence requirement in the Corporation’ s gppropriations act. South
Dakota v. Yankton Soux Tribe, 522 U.S. 329, 118 S.Ct. 789, 801 (1998); United Sates v.
Hanousek, 176 F.3d 1116, 1121 (9th Cir. 1999). Itisunlikely that Congresswould have added H-2A
workerstothecategoriesof digibleaienswithout reviewing therestrictionson representation—including
the presence requirement — that had been included annually in the Corporation’ s appropriations act.
Indeed, Congress crafted the provisionin IRCA permitting H-2A representation to be consistent with the
languageinthe L SC appropriationsact. Thus, IRCA deemed H-2Asto be* permanent resident dliens’ --
acategory digiblefor LSC legal assistance -- for the purposes of receiving legal assistance from the
Corporation.? According to the comment from Representative Berman provided to the Commission,
Congresswas aware of the presence requirement and intended that the requirement be consstent with the
provision of meaningful representation to the H-2A workers under IRCA:

Those of uswho actively participated in drafting section 305, granting
L SC the ahility to represent H-2A workers and H-2A digibility for such
services, werevery much awareof thealien-representation restrictionsin
theannual L SC appropriationshills... Congressdid not view the present
in the United States language in the appropriations bill as limiting the
representation of H-2A workers to the time period during which they
remained in the United States. The H-2A workers' presence in the
United States under the temporary worker visa entitled them to LSC
eligibility.

April Commentsat 55-56 (comment of Howard L. Berman, Member of Congress). H-2A workerswere
to betreated as permanent legd residentsfor thelimited purpose of legd servicesrepresentation for clams
on their contracts.

Thislegidative history suggeststhat Congress, with full knowledge that H-2A workerswere only
inthe United States on atemporary bas's, intended that their rights under their H-2A contracts be protected
by being given access to meaningful lega services. Nothing in the congressional debate discussing the

21 Section 305 of IRCA provided that:

A nonimmigrant worker admitted to or permitted to remain in the
United States under section 101(a)(15)(H)(2)(a) of the Immigration

and Nationality Act . . . for agricultural labor or service shall be
considered to be an alien described in section 101(a)(2) of such Act [a
permanent resident alien] . . .for purposes of establishing igibility for
legal assistance under the Legal Services Corporation Act (42 U.S.C.
2996 et seg.) But only with respect to legal matters relating to wages,
housing, transportation, and other employment rights as provided in the
worker’ s specific contract under which the nonimmigrant was admitted.
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limitation of lega servicestorightsunder the H-2A contract ever suggested that representation could last
only as long as the H-2A worker remained in the United States. Therefore, we should choose the
interpretation of presence that effectuates the Congressiond purpose to provide meaningful representation
to H-2A workers under their contracts.

3. 1996 Continuing Resolution

In the 1996 Omnibus Continuing Resolution, Congress revised the restrictions on dien assstance
by applying the restrictionsto all funds received by LSC entities. Pub. L. No. 104-134, 110 Stat. 1321.
Congressasofor thefirst timeexplicitly added H-2A workersto the categoriesof diensdigiblefor legal
ass stance under the L SC appropriations act, dthough that assistance remained limited to clams under the
workers employment contract. The other categoriesof aiensand the presence requirement wereretained.
Omnibus Consolidated and Emergency Supplementa AppropriationsAct, 1999, Pub. L. No. 105-277,
112 Stat. 2681, incor porating by reference Omnibus Consolidated Recissionsand Appropriations Act
of 1996, 8§ 504(a)(11), Pub. L. No. 104-134, 110 Stat. 1321. Nothing about the application of the“is
present” language to the alien categories was altered.

The legidative history of the 1996 revision contains no discussion of the * present in the United
States’ requirement and no indication that Congress sought to alter existing practice regarding the
representation of aiens. See March Commentsat 251 (comment of Alan Houseman, Center for Law &
Socia Policy). The McCollum-Stenholm bill, on which the 1996 appropriations were based, did not
address the presence requirement, and the statement accompanying the introduction of that bill noted only
that the bill incorporated the provisions from IRCA into the existing appropriation’s provisions on
representation of certainaiens. Seeid. Thus, the 1996 revision smply brought together in one placethe
pre-existing provisionsregarding representation of aliens, and applied theserestrictionsto al fundsof an
LSCrecipient. Neither thelanguage nor thelegidativehistory of the statute suggest that Congressintended
to alter the application of the presence requirement.

In sum, the legidative history of the presence requirement confirms that Congressintended to
provide meaningful representation to eigible diens, including H-2A workers on clams arisng from their
employment contract; and that Congress did not understand the presence requirement to severely ater or
restrict thisrepresentation. The Legd Services Act was adopted to provide effectivelegal representation
to low income persons. See April Testimony at 9 (testimony of CynthiaRice, CaliforniaRura Legal
Assistance Program). The presence language appearedin the LSC appropriations act as part of an effort
to expand L SC representation to aliens other than lawful residents, and does not appear to have been
intended to limit L SC representation to alienswho were continuoudly physically present in the United
States. Smilarly, the express purpose of section 305 of IRCA wasto “securetherightsof H-2 agricultura
workers under the specific contract under which they were admitted to thiscountry.” See H. CONF. REP.
No. 91-1000, (1986). Such representation was intended to prevent the exploitation of foreign H-2A
workersand to ensure that the wages and working conditions of U.S. workerswould not be undermined.
Finaly, nothing inthe 1996 | egidl ation atered the effect of the presence requirement on H-2A’sor any
other alien category.
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C. Implications of the Presence Requirement

Thefactua record provides an important context for consideration of the legal question of the
meaning of the presence requirement for representation by L SC grantees. Asnoted above, threepossible
interpretations of the presence language were listed in the Corporation’ s Federal Register notice: (1) an
alien must be physically present in the United States when the cause of action for which the recipient
provideslegd assstance arises; (2) an alien must be physicaly present only when legal representationis
commenced; and (3) an dien must bephysicdly present in the United States any timethedienisprovided
legal assistance from an LSC grantee.? Upon careful consideration of the language and purposes of the
statute and the legidative history, the Commission has determined that none of these formulationsfully
responds to the purposes of the statute or the intent of Congress. Furthermore, the record demonstrates
that theinterpretationsinitially offered by the Corporation inthe Federal Register noticewould contradict
Congress clear purpose of providing meaningful lega representation to indigent lawful aliensand lead to
absurd results.

1. Unrestricted Categories

Ingiving content to the presence requirement, itisimportant to distinguish between the unrestricted
categoriesof aiensand H-2A workers. Therecord beforethe Commission establishesthat permanent
residentsand other diensfrequently leavethe United Statesto visit spousesand children, to addressfamily
problems, and to survive during long periods of unemployment in the United States. The category of
permanent residents includes commuter diens, who work in the United States but whose actual residence
isacrossthe border in Mexico. All of these diensarelegaly authorized to leave and re-enter the United
States.

As applied to the situation of unrestricted aliens, the three interpretations of the presence
requirement suggested in the Federal Register noticewould |ead to unintended and absurd results. Under
aninterpretation that the alien must be physically present when the cause of action commenced, or legal
representation began, an dien who was evicted from her gpartment, or against whom divorce proceedings
were commenced while shewas temporarily out of the United Statesto attend afuneral or attend to a
family emergency, would be barred from L SC representation. L SC attorneysrepresenting commuter aiens
who migrate daily would be placed in the predicament of representing such diensonly in claimsthat
happened to arise during the portion of the day when the alien was in the United States. Under an
interpretation that the alien must be physically present when the representation commenced, an alienwho
was temporarily outs de the United States would be barred from obtaining legal services representation on

22 64 Fed. Reg. 8140, 8141 (1999).
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any matter during her absence. These interpretationswould also invite exploitation by allowing litigantsto
samply wait until an alien temporarily departed the United States before cutting off workers compensation
benefits, initiating eviction, repossession, divorce or child custody proceedings, or otherwisetriggering the
cause of action or a need for representation. U.S. agricultural recruitersin Mexico could willfully
misrepresent working conditionsto permanent lega residentsacrossthe border, knowing theaienwould
be barred from legal assistance on her federally-protected MSWPA claim.

Requiring apermanent legal resident alien to be physicaly present in the United States throughout
the course of LSC legal representation would also be unworkable and lead to absurd results. Therecord
isundisputed that many of the kinds of lawsuitsinvolving permanent resident aliens and other unrestricted
dienstakemonths, if not years, to reach aconclusion, and that permanent resdentsand other digiblediens
regularly travel outside the United States. An interpretation that required the alien to be continuoudly
present throughout the course of the litigation would confront indigent aliens with the Hobson' s choice of
either accepting representation or visiting their families abroad.

Moreover, requiring legal servicesattorneysto monitor their clients movementsand formally
withdraw whenever the client left the country would creating extraordinary burdensfor the LSC grantees,
the clients, opposing parties, and the courts. An attorney whose client had to travel to Mexico to attend
her father’ sfunerd, for example, would have to withdraw from the case during the client’ sabsence. See
April Testimony at 139-140 (testimony of Sylvia Argueta, Mexican American Lega Defense and Education
Fund). LSC attorneys representing dien clientsliving in border communities would face the prospect that
they could work on aclient’ scase in the morning when the client wasin El Paso but not in the afternoon
when the client was shopping in Juarez. See April Testimony at 109 (testimony of Lynn Coyle, Lawyers
Committeefor Civil RightsUnder Law). Application of thisinterpretation to the U.S.-Mexico border
would disrupt access of permanent legal residentsto the legal system in the poorest region of the United
States. SeeMarch Commentsat 155 (comment of Michael Wyatt, TexasRura Legd Aid, . d). Itaso
would provide perverseincentivesto opposing litigants to drag out legd proceedings with the expectation
that an alien might have to temporarily depart from the country, or engage in other forms of procedural
abuse. See March Commentsat 74 (comment of Keith S. Erngt, Attorney at Law); March Comments at
201 (comment of Jose Padillaand CynthiaL. Rice, CaiforniaRural Lega Assistance); April Testimony
at 21 (testimony of CynthiaRice, California Rural Legal Assistance).

Theprivate bar and other nonprofit legal servicesprovidersareneither available, willing, or able
to take over the representation of these populations. As one witness with extensive experience organizing
private pro bono activities put it, “the likelihood that private lawyers will take on clients who would be
excluded from L SC representation by the stringent interpretation of [the presence] requirement is zero.”
April Testimony at 41 (testimony of Jack Londen, Attorney at Law).

Thelegidative history contains no evidence that Congress intended L SC representation of legal
permanent residents and other aliensto turn on the accident of where an alien happened to be at the
moment the cause of action arose or the litigation commenced, or to require the alien to be continuoudy
physicaly present throughout the course of representation. The Commission does not believe that
Congressintended to forceresident aliensto choose between temporary trips outside the United States
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and continued representation in pending litigation. The Commission has not been ableto discern any
congressiona purpose that would be served by tying the right to representation on movementsthat have
no effect on ether thedien’ slawful immigration statusor her legd right to pursue her claminU.S. courts.
The Commission is unwilling to recommend an interpretation of the statute that produces such
consequences, absent an express congressional intent that such burdens be imposed.

2. H-2A Aliens

Thefactual record before the Commission demonstrates that Congress' purpose of providing
meaningful representation to H-2A workersfor claimsarisng under their employment contracts cannot be
accomplished under theorigind interpretationsoffered in the Federal Register notice. Many of the contract
rights that were mandated by Congressin IRCA -- such as reimbursement for return transportation,
workers compensation, the 3/4 guarantee, and clams that a grower failed to mail the worker’ s final
paycheck -- often do not arise until after theworker has returned home. A requirement that the H-2A
worker be physically present in the United States when the cause of action arises or the representation
commencesthuswould deprive H-2A workersof representation on many of the most basic employment
contract protectionsafforded by Congress, directly contrary to Congress purpose. Asapractical matter,
this interpretation would also bar most other legal representation for H-2A workers, since the record
clearly demonstrates that, due to their fear of losing their jobs, their isolation, lack of resources and
language skills, and vulnerability, H-2A workers often are both unwilling and unableto contact alegal
services office until after they have left their employment. H-2A diensare required by law to leavethe
country within ten days of the termination of their employment, and generdly remain in the control of the
employer during this period.

Theinterpretations could a so createincentivesfor abuse. Aninterpretation that the representation
must commencewhiletheaienisstill inthe United States would encourage employersto create even
greater obstacles to access to legal services while the workers are physically in the United States.
Employerswho successfully excluded legal services representatives from their [abor camps or intimidated
workersinto not contacting legal services during the course of employment could ensure aworkforce
without accesstolegal representation. Under aninterpretation that the claim must arisewhiletheworker
wasin the United States, unscrupulous employers would be able to exploit the system by, for example,
failling to mail afinal paycheck or 3/4 guarantee payment after the H-2A worker |eft the country, with
knowledge that the worker would not be entitled to legal representation on the claim.

Alternatively, aninterpretation of the presence requirement that required H-2A workersto be
present in the United States throughout the course of the representation would eviscerate their right to legal
representation altogether. H-2A workers by definition arerequired to leave the United Stateswithina
year, and the record establishesthat most H-2A workersare physically present in the United Statesfor
only two to five months. The record establishesthat, with the exception of the most minor and undisputed
claims, none of the employment claimsfor which Congress authorized representation can be completed
during the brief period that the H-2A worker isin the country, evenif theclaim arose early during the
worker’ sstay and the worker wasimmediately ableto contact legal services. Many of the claims of H-2A
workersarelegaly complex, and dl take months, if not years, to litigate to completion. The contradiction
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between this interpretation and Congress purpose of providing meaningful representation for H-2A
workersispatent. Theinterpretation assumesthat Congresstook from H-2A workerswith one hand what
it gave with the other. The law will not impute such a purpose to Congress.

Thefactua record, moreover, demonstratesthe absurdity of thisapproach. Astherecord shows,
itisnot uncommon for H-2A workersto contact legal servicesfor thefirst time asthey board the buson
theway home, and aninterpretationthat L SC representationisavailable only whilethedienisphysicaly
present creates the prospect that Congress authorized legal services attorneys to represent such H-2A
workersonly during the busrideto the border. Theruleagain would invite exploitation. Employers could
veto aworker’ sdecison to seek lega representation by terminating the worker and immediately deporting
her. SeeMarch Commentsat 128 (comment of Shelley Latin, VirginiaFarmworkersLega Assistance
Project); March Commentsat 231 (comment of MeissaA. Pershing, Lega Servicesof North Carolina);
March Commentsat 272 (comment of LisaButler, FloridaRura Lega Services). Employerswishingto
avoid paying workers compensation could deny coverage until the worker was no longer in the country,
or discontinue payments after theworker had returned home. Opposing litigantsand H-2A employers
could prolong thelegd processsmply by refusing to return lega serviceattorneys phonecalsor ddaying
provision of recordsto which theworker was entitled to ensure that the H-2A worker left the United States
before adispute could beresolved. See March Commentsat 231 (comment of MdissaA. Pershing, Lega
Servicesof North Caroling); March Testimony at 34 (testimony of Garry G. Geffert, West VirginiaLega
ServicesPlan). Indl of these cases, legd serviceswould be barred from asssting theworker in thesevalid
employment contract claims.

In short, therecord isclear that H-2A workersare unlikely to raiselega claimsbefore the end of
their employment contract, that they are required to leave the United States at the end of their contracts,
that many of their clams arise after their departure, and that lega proceedings cannot be completed before
they depart. Furthermore, theavailability of lega servicesfor H-2A workersfrom non-L SC funded non-
profit organizations and private attorneysis extremely limited; and government agencies either lack the
resources or the legal authority to enforce the statutory rights of these workers. The Commission
recognizesthat representation of agricultural workerswasacentrd e ement inthelegidative crafting of the
H-2A program. We conclude that areading of the statute that would bar representation of an H-2A
worker based on the fact that he or she has |eft the United States would leave H-2A workers without
meaningful representation ontheir employment contract claims, directly contrary to Congress' express
purpose, and we decline to sanction such aresult.

V. CONCLUSION: THE MEANING OF THE PRESENCE REQUIREMENT

Together, thelanguage, purpose, and legidative history of the gpplicable statutes, and the factua
record beforethe Commission, suggest aninterpretation of the statute that woul d authorize thefollowing
representation:

For an alienin oneof the unrestricted categories representation would be authorized so
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long asthedigibledienispresent sufficient to maintain resdence or lawful immigration
status. Under thisinterpretation, L SC grantees who have begun representation of a
permanent resident alien may continue that representation should the dien be temporarily
outside the United States. Grantees may also initiate representation of aliensin the
unrestricted categorieswho aretemporarily outsdethe United States, provided that they
have been present sufficient to maintain and have not abandoned their resdence or INA
status. L SC granteesmay not represent aliensin this category who have never entered or
been present in the United States.

For H-2A workers, representation isauthorized if theworkers have been admitted to and
have been present in the United States pursuant to an H-2A contract, and the
representation arises under their H-2A contract. LSC grantees are authorized to litigate
thisnarrow range of claimsto completion, despite the fact that the alien may be required
to depart the United States prior to or during the course of the representation. LSC
grantees may not represent diensin this category who have never entered or been present
in the United States.

Asdiscussed above, thisinterpretation comports with the language of the presence requirement
inlight of Congress' object and purpose. Thelanguage and legidative history of the L SC appropriations
actsand the H-2A statute make clear that Congressintended to provide meaningful legal representation
to aliensin the designated categories, and thereis no evidence that Congress considered the presence
requirement to severdly redtrict thisinterpretation. To the contrary, the presence requirement was inserted
into the statute for the apparent purpose of expanding L SC representation of legal diens. Moreover, as
interpreted by the Commission, the presence requirement sustains Congress' clear goa, sincetheearly
1980s, of restricting L SC representation to aliens with lawful status.

The Commission’ sinterpretation aso comports with the consistent practice of LSC grantees, and
the understanding of growers, and of Congress. As noted above, L SC grantees have regularly provided
legd assistanceto eligibleaienswho haveleft the United States at some point during the representation.
L SC hasnever taken action against areci pient which continued to represent dien clients after theclient had
left the United States. Until recently critics of legal services recipients, who had knowledge of the alien
representation practices of legal services recipients, never questioned the legality of arecipient’s
representation of an dien after thedien had left the United States. Itiswel settled that ahistory of practice
under astatute can aid initsinterpretation, particularly when Congress has amended the statute without
disapproving of the administrative practice. N.L.R.B. v. Hendricks County Rural Elec. Membership
Corp.,454 U.S. 170, 177 (1981). In this case, the practices of LSC recipients, of growers, and of
Congress all support the Commission’ s interpretation.

Findly, the Commission’ sinterpretation of the presence requirement isfully consistent with the
overarching purpose of the relevant congressiona statutes. The Legal Services Act was adopted to
providefull and effectivelegal representation to low incomepersons. 1n enacting theLSC Act, Congress
declared the need to provide equa accessto the nation’ s system of justice for individualswho seek redress
of grievances and said attorneys providing legal assistance must have full freedom to protect the best
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interests of their clientsin keeping with the Code of Professiond Responghbility, the Canon of Ethics, and
the high standards of the legal profession. The protections of the H-2A statute were adopted, inter alia,
to ensurethat the employment of foreign workerswould not underminethe wages and working conditions
of U.S. workers, and Congress provided legal services representation “to secure the rights of H-2
agricultura workers’ under their employment contracts. Therecord before the Commission isundisputed
that L SC entities cannot provide full and meaningful representation to H-2A workers and to many other
eligiblediens under the dternative constructions of the presence requirement. See March Commentsat
132 (comment of Shelley Létin, VirginiaFarmworkersLega Assstance Project); March Commentsat 143
(comment of D. Michael Dale, Oregon Law Center, and Janice Morgan, Lega Aid Servicesof Oregon);
March Commentsat 267 (comment of LisaButler, ForidaRura Legd Services); March Testimony at 41
(testimony of Garry G. Geffert, West VirginiaLegd ServicesPlan); March Testimony at 51-52 (testimony
of Mary LeeHadll, Legd Servicesof North Caroling); March Testimony at 107 (testimony of Javier Rigjas,
TexasRural Lega Aid); March Testimony at 148 (testimony of Rob Williams, FloridaLega Services).
Instead, such interpretationswould s mply promote the exploitation of vulnerable, low incomediens. The
Commission’ sinterpretation isthe only interpretation which comports with the language and legidative
history of the presence requirement and which permitsfull and meaningful representationto dienseligible
for legal assistance consistent with Congress' purpose.
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ERLENBORN COMMISSION MEMBERS

Thomas Alexander Aleanikoff

Thomas Alexander Alenikoff isaProfessor of Law at Georgetown University Law Center, where
he hastaught coursesinimmigration and refugeelaw, citizenship law, condtitutiond law, and public law and
legislation since June 1997. He also serves as a Senior Associate at the Carnegie Endowment for
International Peace where he is Director of the Comparative Citizenship Project.

Professor Aleinikoff has experience both in the public sector and in academiathat has provided
himwith expertiseinimmigration law. After servingasalaw clerk to the Honorable Edward Weinfeld,
U.S. Didrict Judge, from 1977-8, he worked for the Department of Justice from 1978 through 1981, first
as an Attorney Advisor in the Office of Legal Counsel then as Counselor to the Associate Attorney
Generd. Hethen began hisacademic career a the University of Michigan, where he earned thetitle of full
Professor in 1986. Hetook aleave of absencein 1994 to join the Clinton Administration as General
Counsd of the Immigration and Naturalization Service, then moved into the position of Executive Associate
Commissioner of Programs for this agency from 1995 through 1997.

Professor Aleinikoff's own education consists of aBachelor of Arts degree, earned summa cum
laude from Swarthmore Collegein 1974, and aJuris Doctor from Yae Law School in 1977. He hasbeen
engaged in many activitiesthrough his professiona and university life, including serving on the Editorid
Board of the Journal of L egal Education, as Faculty Advisor for the Georgetown Immigration Law Journd,
and on the Committee on International Migration for the Social Science Research Council.

Additionally, Professor Aleinikoff has published severa booksand countless articlesreating to
immigration, internationa migration, and condtitutiond law. Theseincludelmmigration: Processand Palicy,
co-authored with Professor David A. Martin and first published in 1985, which helped to define
immigration law asalegitimatefield of academic study. Thearticles he hasauthored include” Between
Principles and Politics: The Direction of United States Citizenship Policy” (Carnegie Endowment of
International Peace, 1998), and “A Multicultural Nationalism?’ (American Prospect, Jan.-Feb. 1998).

Gilbert F. Casdlas

Gilbert Casdlasiscurrently the President and Chief Operating Officer of the Swarthmore Group,
anInvestment and Financia Advisory firmlocated in West Chester, Pennsylvania. Beforecomingtothe
firm in January 1999, Mr. Casellas had over twenty years of successful leadership and management
experience in the public and private sectors.

Mr. Casellas began his career at the Philadelphialaw firm Montgomery, McCracken, Walker &
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Rhoads, where he worked for sixteen years. He aso taught at the University of Pennsylvania School of
Law and wasafrequent lecturer at professiona seminarsthroughout the United States. Mr. Casellasbegan
his government service in 1993 when he was appointed General Counsel of the U.S. Department of the
Air Force, where he served asthe chief legal officer and final legal authority to more than 2000 military,
civilian, and reserve atorneys. 1n 1994, President Clinton gppointed Mr. Casellas as Chairman of the U.S.
Equal Employment Opportunity Commission, a position he held until January 1998.

Mr. Casdllasreceived aBachelor of Artsdegreefrom Y ae University and his Juris Doctor from
the University of Pennsylvania School of Law. From 1978 to 1980 he also served atwo year clerkship
withtheHonorable A. Leon Higginbotham, Jr., of the United States Court of Apped sfor the Third Circuit.

To add to hisoutstanding career achievements, Mr. Casellas has been aleader in many locdl, state,
and national associationsand received numerous awardsfor service and leadership, including the* Spirit
of Excdllence’” Award from the American Bar Association. He has served as President of the Hispanic
Nationa Bar Association, Chairman of the Board of Directors of the Philadel phiaBar Association anda
member of the House of Delegates of the American Bar Association. Currently, he serves on the boards
of the University of Pennsylvania, the Prudentia Insurance Company of America, the Puerto Rican Lega
Defense & Education Fund, and the American Arbitration Association. In March 1998, he was appointed
to serve on the bi-partisan U.S. Census Monitoring Board to oversee the 2000 decennial census.

Sarah H. Cleveland

Sarah Cleveland is currently an Assistant Professor at the University of Texas School of Law
teaching courses and doing research in foreign affairs and the Constitution, public international law,
international human rights, and federal civil procedure.

Professor Cleveland'sdi stinguished career includesexperienceworking with refugeeissues, human
rights, and legal services. AttheYdeLaw School Lowenstein International Human Rights Clinic, sheco-
directed alitigation effort on behdf of Haitianrefugeesinfedera chalengeto the United Statesinterdiction
program, which included testifying before the U.S. Congress. From 1993 through 1994 she clerked for
Associated Justice, Harry A. Blackmun of the U.S. Supreme Court. Professor Cleveland worked for two
years (1994-1996) for FloridaLegal Services asa Skadden Fellow, conducting civil impact litigation on
behalf of Caribbean H-2A migrant farmworkers in the southeastern U.S.

Professor Cleveland earned aBachel or of Artsdegree magna cumlaude from Brown University
in1987. Shestudied at Oxford Univerdty asaRhodes Scholar from 1987 - 1989 then attended Yde Law
School and was awarded her Juris Doctor in 1992.

In addition to receiving various academic awards, such asthe Annua Human Rights Award from
the American Immigration Lawyers Association (1992) and aMary McCarthy Fellowship in Public
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Interest Law (1992), Professor Cleveland has published severd articles. Shewasthe author of “Global
Labor Rightsand the Alien Tort Claims Act,” published in the Texas Law Review in 1998, and the co-
author of “ Aliensand the Duty of Nonrefoulement: Haitian Centers Council v. McNary,” published inthe
Harvard Human Rights Journal in 1993.

John N. Erlenborn

John Erlenborn has been an adjunct professor at Georgetown University Law Center since 1994
and member of the Legd Services Corporation Board of Directorssince 1996. Mr. Erlenborn previousy
served on the LSC Board from 1989 —1990. He has been serving as Vice Chair of the Board snce 1997.

Mr. Erlenborn's career of public service has spanned four decades. Inlllinois, he served asan
Assgant State's Attorney in DuPage County from 1950 - 1952 and as State Representativeinthelllinois
Generad Assembly from 1957 - 1964. Mr. Erlenborn then waselected as U.S. Congressman from the 14th
Didtrict of Illinoisin 1965 and remained in office until 1984. He served on the Committee on Government
Operations and the Committee on Education and Labor, and was one of the managers of the legidation
that established LSC. Inadditionto hisservice onthe LSC Board, he has also served specia appointments
to the International Labor Organization, the U.S. Department of Labor, the Pension Benefit Guaranty
Corporation, and the U.S. Chamber of Commerce.

Mr. Erlenborn attended undergraduate courses at the University of Notre Dame, Indiana
University, theUniversity of Illinois, and LoyaaUniversity of Chicago. Herecelved aJdurisDoctor from
Loyola University of Chicago in 1949.

Nancy Hardin Rogers

In addition to her position onthe Board of Directorsof the Legal Services Corporation, Nancy
Rogersisthe Vice Provost for Academic Administration and Platt Professor of Law at Ohio State
University.

Professor Rogers began her career by clerking for The Honorable Thomas D. Lambros of the
United States Digtrict Court for the Northern Digtrict of Ohio. She aso worked asastaff attorney for the
Legd Aid Society of Cleveland. Shefirst taught at Ohio State asavisiting professor in 1975, then asan
adjunct professor. She became an assistant professor in 1983.

Professor Rogers earned a Bachelor of Arts degree from the University of Kansas and a Juris
Doctor from Yae Law School.
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Among Professor Rogers publications are two books on mediation and thelaw that received Book
Prizesin 1987 and 1989, respectively: atext for law studentswritten with Richard A. Sdlem and alegal
treatise written with Craig McEwen.

Enid F. Trucios-Haynes

Enid Trucios-Haynesis an Associate Professor at the Louis D. Brandeis School of Law at the
Univergity of Louisville, where her main areas of academicinterest areimmigration law and adminisiretive
law.

Professor Trucios-Haynesbegan her legal career inthelitigation department of the New Y ork firm
Rosenman & Colin. In 1988, she began to practice immigration and nationality law at the firm of
Fragomen, Del Rey & Bernsen, P.C., where she participated in Congressional and Executive Department
lobbying effortsand successfully engaged in appellate work beforethe U.S. Department of Labor' sBoard
of Alien Labor Certification Appeals. Among her many professiona achievements, her work resultedin
therevising of theU.S. Department of Labor'sstandard of review regarding U.S. employment experience
acquired by foreign nationals in the permanent resident process.

Professor Trucios-Haynes graduated from Stanford Law School in 1986, where she served as
Associate Editor of the Stanford Law Review and also volunteered at The Kingston Legal Aid Clinicin
Kingston, Jamaica, West Indies, during asemester abroad. Her most recent publication, “ Training Visas
in the United States,” appeared in Immigration Briefingsin May 1993.
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