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PART 1600—DEFINITIONS

AUTHORITY: 42 U.S.C. 2996.

§1600.1 Definitions.

As used in these regulations, chapter
XVI, unless otherwise indicated, the
term—

Act means the Legal Services Cor-
poration Act, Pub. L. 93-355 (1974), as
amended, Pub. L. 95-222 (1977), 42 U.S.C.
2996-29961.

Appeal means any appellate pro-
ceeding in a civil action as defined by
law or usage in the jurisdiction in
which the action is filed.

Attorney means a person who provides
legal assistance to eligible clients and
who is authorized to practice law in
the jurisdiction where assistance is
rendered.

Control means the direct or indirect
ability to determine the direction of
management and policies or to influ-
ence the management or operating
policies of another organization to the
extent that an arm’s-length trans-
action may not be achieved.

Corporation means the Legal Services
Corporation established under the Act.

Director of a recipient means a person
directly employed by a recipient in an
executive capacity who has overall
day-to-day responsibility for manage-
ment of operations by a recipient.

Eligible client means any person deter-
mined to be eligible for legal assistance
under the Act, these regulations or
other applicable law.

Employee means a person employed
by the Corporation or by a recipient, or
a person employed by a subrecipient
whose salary is paid in whole or in
major part with funds provided by the
Corporation.

Fee generating case means any case or
matter which, if undertaken on behalf
of an eligible client by an attorney in
private practice, reasonably may be ex-
pected to result in a fee for legal serv-
ices from an award to a client from
public funds or from an opposing party.

Financial assistance means annualized
funding from the Corporation granted
under section 1006(a)(1)(A) for the di-
rect delivery of legal assistance to eli-
gible clients.

Legal assistance means the provisions
of any legal services consistent with

the purposes and provisions of the Act
or other applicable law.

Outside practice of law means the pro-
visions of legal assistance to a client
who is not eligible to receive legal as-
sistance from the employer of the at-
torney rendering assistance, but does
not include, among other activities,
teaching, consulting, or performing
evaluations.

Political means that which relates to
engendering public support for or oppo-
sition to candidates for public office,
ballot measures, or political parties,
and would include publicity or propa-
ganda used for that purpose.

President means the President of the
Corporation.

Public funds means the funds received
directly or indirectly from the Cor-
poration or a Federal, State, or local
government or instrumentality of a
government.

Recipient means any grantee or con-
tractor receiving financial assistance
from the Corporation under section
1006(a)(1)(A) of the Act.

Staff attorney means an attorney
more than one half of whose annual
professional income is derived from the
proceeds of a grant from the Legal
Services Corporation or is received
from a recipient, subrecipient, grantee,
or contractor that limits its activities
to providing legal assistance to clients
eligible for assistance under the Act.

Tribal funds means funds received
from an Indian tribe or from a private
foundation for the benefit of an Indian
tribe.

[49 FR 21327, May 21, 1984, as amended at 51
FR 24827, July 9, 1986]

PART 1601 [RESERVED]

PART 1602—PROCEDURES FOR DIS-
CLOSURE OF INFORMATION
UNDER THE FREEDOM OF INFOR-
MATION ACT

Sec.
1602.1
1602.2

Purpose.

Definitions.

1602.3 Policy.

1602.4 Records published in the Federal Reg-
ister.

1602.5 Public reading room.

1602.6 Procedures for use of public reading
room.
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§1602.1

1602.7 Index of records.

1602.8 Requests for records.

1602.9 Exemptions for withholding records.

1602.10 Officials authorized to grant or deny
requests for records.

1602.11 Denials.

1602.12 Appeals of denials.

1602.13 Fees.

1602.14 Submitter’s rights process.

AUTHORITY: 42 U.S.C. 2996d(g); 5 U.S.C. 552.

SOURCE: 63 FR 41196, Aug. 3, 1998, unless
otherwise noted.

§1602.1 Purpose.

This part contains the rules and pro-
cedures the Legal Services Corporation
follows in making records available to
the public under the Freedom of Infor-
mation Act.

§1602.2 Definitions.

As used in this part—

(a) Commercial use request means a re-
quest from or on behalf of one who
seeks information for a use or purpose
that furthers the commercial, trade, or
profit interests of the requester or the
person on whose behalf the request is
made. In determining whether a re-
quester properly belongs in this cat-
egory, the Corporation will look to the
use to which a requester will put the
documents requested. When the Cor-
poration has reasonable cause to doubt
the requester’s stated use of the
records sought, or where the use is not
clear from the request itself, it will
seek additional clarification before as-
signing the request to a category.

(b) Duplication means the process of
making a copy of a requested record
pursuant to this part. Such copies can

take the form of paper copy,
microform, audio-visual materials, or
machine readable electronic docu-

ments, among others.

(c) Educational institution means a
preschool, a public or private elemen-
tary or secondary school, an institu-
tion of undergraduate or graduate
higher education, or an institution of
professional or vocational education
which operates a program or programs
of scholarly research.

(d) FOIA means the Freedom of Infor-
mation Act, 5 U.S.C. 552.

(e) Non-commercial scientific institution
means an institution that is not oper-
ated on a ‘‘commercial”’ basis and
which is operated solely for the pur-

45 CFR Ch. XVI (10-1-14 Edition)

pose of conducting scientific research,
the results of which are not intended to
promote any particular product or in-
dustry.

(f) Office of Inspector General records
means those records as defined gen-
erally in this section which are exclu-
sively in the possession and control of
the Office of Inspector General of the
Legal Services Corporation.

(g) Records means books, papers,
maps, photographs, or other documen-
tary materials, regardless of whether
the format is physical or electronic,
made or received by the Corporation in
connection with the transaction of the
Corporation’s business and preserved
by the Corporation (either directly or
maintained by a third party under con-
tract to the Corporation for records
management purposes), as evidence of
the organization, functions, policies,
decisions procedures, operations, or
other activities of the Corporation, or
because of the informational value of
data in them. The term does not in-
clude, inter alia, books, magazines, or
other materials acquired solely for li-
brary purposes.

(h) Representative of the news media
means any person or entity that gath-
ers information of potential interest to
a segment of the public, uses its edi-
torial skills to turn the raw materials
into a distinct work, and distributes
that work to an audience. In this
clause, the term ‘‘news” means infor-
mation that is about current events or
that would be of current interest to the
public. Examples of news media enti-
ties are television or radio stations
broadcasting to the public at large and
publishers of periodicals (but only if
such entities qualify as disseminators
of ‘“‘news’) who make their products
available for purchase by or subscrip-
tion by or free distribution to the gen-
eral public. These examples are not all-
inclusive. Moreover, as methods of
news delivery evolve (for example, the
adoption of the electronic dissemina-
tion of mnewspapers through tele-
communications services), such alter-
native media shall be considered to be
news media entities. A freelance jour-
nalist shall be regarded as working for
a news media entity if the journalist
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can demonstrate a solid basis for ex-
pecting publication through that enti-
ty, whether or not the journalist is ac-
tually employed by the entity. A publi-
cation contract would present a solid
basis for such an expectation; the Cor-
poration may also consider the past
publication record of the requester in
making such a determination.

(i) Review means the process of exam-
ining documents located in response to
a request to determine whether any
portion of any such document is ex-
empt from disclosure. It also includes
processing any such documents for dis-
closure. Review does not include time
spent resolving general legal or policy
issues regarding the application of ex-
emptions.

(j) Search means the process of look-
ing for and retrieving records that are
responsive to a request for records. It
includes page-by-page or line-by-line
identification of material within docu-
ments and also includes reasonable ef-
forts to locate and retrieve information
from records maintained in electronic
form or format. Searches may be con-
ducted manually or by automated
means and will be conducted in the
most efficient and least expensive man-
ner.

(k) Submitter means any person or
entity from whom the Corporation re-
ceives grant application records.

[63 FR 41196, Aug. 3, 1998, as amended at 68
FR 7437, Feb. 14, 2003; 73 FR 67793, Nov. 17,
2008]

§1602.3 Policy.

The Corporation will make records
concerning its operations, activities,
and business available to the public to
the maximum extent reasonably pos-
sible. Records will be withheld from
the public only in accordance with the
FOIA and this part. Records exempt
from disclosure under the FOIA may be
made available as a matter of discre-
tion when disclosure is not prohibited
by law, and disclosure would not
foreseeably harm a legitimate interest
of the public, the Corporation, a recipi-
ent, or any individual.

§1602.4 Records published in the Fed-
eral Register.

The Corporation routinely publishes
in the FEDERAL REGISTER information

§1602.5

on its basic structure and operations
necessary to inform the public how to
deal effectively with the Corporation.
The Corporation will make reasonable
efforts to currently update such infor-
mation, which will include basic infor-
mation on the Corporation’s location,
functions, rules of procedure, sub-
stantive rules, statements of general
policy, and information regarding how
the public may obtain information,
make submittals or requests, or obtain
decisions.

§1602.5 Public reading room.

(a) The Corporation will maintain a
public reading room its office at 3333 K
St. NW., Washington, DC, 20007. This
room will be supervised and will be
open to the public during the regular
business hours of the Corporation for
inspecting and copying records de-
scribed in paragraph (b) of this section.

(b) Subject to the limitation stated
in paragraph (c) of this section, the fol-
lowing records will be made available
in the public reading room:

(1) All final opinions, including con-
curring and dissenting opinions, and
orders issued in the adjudication of
cases;

(2) Statements of policy and interpre-
tations adopted by the Corporation
that are not published in the FEDERAL
REGISTER;

(3) Administrative staff manuals and
instructions to the staff that affect the
public or recipients;

(4) Copies of records, regardless of
form or format, released to any person
in response to a public request for
records pursuant to §1602.8 which the
Corporation has determined are likely
to become subject to subsequent re-
quests for substantially the same
records, and a general index of such
records;

(6) The current index required by
§1602.7;

(6) To the extent feasible, other
records considered to be of general in-
terest to recipients or members of the
public in understanding activities of
the Corporation or in dealing with the
Corporation in connection with those
activities.

(c) Certain records otherwise re-
quired by FOIA to be available in the
public reading room may be exempt
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§1602.6

from mandatory disclosure pursuant to
section 552(b) of the FOIA and §1602.9.
Such records will not be made avail-
able in the public reading room. Other
records maintained in the public read-
ing room may be edited by the deletion
of identifying details concerning indi-
viduals to prevent a clearly unwar-
ranted invasion of personal privacy. In
such cases, the record shall have at-
tached to it a full explanation of the
deletion. The extent of the deletion
shall be indicated, unless doing so
would harm an interest protected by
the exemption under which the dele-
tion is made. If technically feasible,
the extent of the deletion shall be indi-
cated at the place in the record where
the deletion was made.

(d) Records required by the FOIA to
be maintained and made available in
the public reading room that are cre-
ated by the Corporation on or after No-
vember 1, 1996, shall be made available
electronically. This includes the index
of published and reading room records,
which shall indicate which records are
available electronically.

(e) Most electronic public reading
room records will also be made avail-
able to the public on the Corporation’s
websites at http:/www.lsc.gov and http:/
0ig.lsc.gov.

[63 FR 41196, Aug. 3, 1998, as amended at 68
FR 7437, Feb. 14, 2003; 73 FR 67793, Nov. 17,
2008]

§1602.6 Procedures for use of public
reading room.

Any member of the public may in-
spect or copy records described in
§1602.5(b) in the public reading room
during regular business hours. Because
it will sometimes be impossible to
produce records or copies of records on
short notice, a person who wishes to in-
spect or copy records is advised to ar-
range a time in advance, by telephone
or letter request made to the Office of
Legal Affairs. Persons submitting re-
quests by telephone will be notified
whether a written request would be ad-
visable to aid in the identification and
expeditious processing of the records
sought. Written requests should iden-
tify the records sought in the manner
provided in §1602.8(b) and should re-
quest a specific date for inspecting the
records. The requester will be advised

45 CFR Ch. XVI (10-1-14 Edition)

as promptly as possible if, for any rea-
son, it may not be possible to make the
records sought available on the date re-
quested.

[63 FR 41196, Aug. 3, 1998, as amended at 68
FR 7437, Feb. 14, 2003]

§1602.7 Index of records.

The Corporation will maintain a cur-
rent index identifying any matter
within the scope of §1602.4 and
§1602.5(b) (1) through (5). The index will
be maintained and made available for
public inspection and copying at the
Corporation’s office in Washington, DC.
The cost of a copy of the index will not
exceed the standard charge for duplica-
tion set out in §1602.13(e). The Corpora-
tion will also make the index available
on its websites.

§1602.8 Requests for records.

(a) Except for records required by the
FOIA to be published in the FEDERAL
REGISTER (§1602.4) or to be made avail-
able in the public reading room
(§1602.5), Corporation records will be
made promptly available, upon request,
to any person in accordance with this
section, unless it is determined that
such records should be withheld and
are exempt from mandatory disclosure
under the FOIA and §1602.9.

(b) Requests. Requests for records
under this section shall be made in
writing, with the envelope and the let-
ter or e-mail request clearly marked
Freedom of Information Act Request.
All such requests shall be addressed to
the Corporation’s Office of Legal Af-
fairs or, in the case of requests for
records maintained by the Office of In-
spector General, to the Office of In-
spector General. Requests by letter
shall use the address given in
§1602.5(a). E-mail requests shall be ad-
dressed to FOIA@wlsc.gov or, in the case
of requests for records maintained by
the Office of Inspector General,
FOIA@oig.lsc.gov. Any request not
marked and addressed as specified in
this paragraph will be so marked by
Corporation personnel as soon as it is
properly identified, and will be for-
warded immediately to the Office of
Legal Affairs, or as appropriate, the Of-
fice of Inspector General. A request im-
properly addressed will only be deemed
to have been received as in accordance
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with paragraph (i) of this section. Upon
receipt of an improperly addressed re-
quest, the General Counsel or designee
(or Counsel to the Inspector General or
designee) shall notify the requester of
the date on which the time period
began.

(c) A request must reasonably de-
scribe the records requested so that
employees of the Corporation who are
familiar with the subject area of the
request are able, with a reasonable
amount of effort, to determine which
particular records are within the scope
of the request. If it is determined that
a request does not reasonably describe
the records sought, the requester shall
be so informed and provided an oppor-
tunity to confer with Corporation per-
sonnel in order to attempt to reformu-
late the request in a manner that will
meet the needs of the requester and the
requirements of this paragraph.

(d) To facilitate the location of
records by the Corporation, a requester
should try to provide the following
kinds of information, if known:

(1) The specific event or action to
which the record refers;

(2) The unit or program of the Cor-
poration which may be responsible for
or may have produced the record;

(3) The date of the record or the date
or period to which it refers or relates;

(4) The type of record, such as an ap-
plication, a grant, a contract, or a re-
port;

(5) Personnel of the Corporation who
may have prepared or have knowledge
of the record;

(6) Citations to newspapers or publi-
cations which have referred to the
record.

(e) The Corporation is not required to
create a record or to perform research
to satisfy a request.

(f) Estimated fees. The Corporation
shall advise the requester of any esti-
mated fees as promptly as possible. The
Corporation may require that fees be
paid in advance, in accordance with
§1602.13(i), and the Corporation will ad-
vise a requester as promptly as possible
if the fees are estimated to exceed $25
or any limit indicated by the requester.

(g) Any request for a waiver or reduc-
tion of fees should be included in the
FOIA request, and any such request
should indicate the grounds for a waiv-

§1602.8

er or reduction of fees, as set out in
§1602.13(f). The Corporation shall re-
spond to such request as promptly as
possible.

(h) Format. The Corporation will pro-
vide records in the form or format indi-
cated by the requester to the extent
such records are readily reproducible in
the requested form or format.

(i)(1)(i) The General Counsel or des-
ignee, upon request for any records
made in accordance with this section,
except in the case of a request for Of-
fice of Inspector General records, shall
make an initial determination of
whether to comply with or deny such
request and dispatch such determina-
tion to the requester within 20 days
(excepting Saturdays, Sundays and
legal public holidays) after receipt of
such request, except for unusual cir-
cumstances, in which case the time
limit may be extended for up to 10
working days by written notice to the
requester setting forth the reasons for
such extension and the date on which a
determination is expected to be dis-
patched.

(ii) In the case of a request for any
Office of Inspector General records
made in accordance with this section,
the Counsel to the Inspector General or
designee shall make an initial deter-
mination of whether to comply with or
deny such request and dispatch such
determination to the requester within
20 days (excepting Saturdays, Sundays
and legal public holidays) after receipt
of such request, except for unusual cir-
cumstances, in which case the time
limit may be extended for up to 10
working days by written notice to the
requester setting forth the reasons for
such extension and the date on which a
determination is expected to be dis-
patched.

(i)(2)(i) If the General Counsel or des-
ignee determines that a request or por-
tion thereof is for the Office of Inspec-
tor General records, the General Coun-
sel or designee shall promptly refer the
request or portion thereof to the Office
of Inspector General and send notice of
such referral to the requester. If the
Counsel to the Inspector General or
designee determines that a request or
portion thereof is for Corporation
records not maintained by the Office of
Inspector General, the Counsel to the

399



§1602.8

Inspector General or designee shall
promptly refer the request or portion
thereof to the Office of Legal Affairs
and send notice of such referral to the
requester.

(ii) The 20-day period under para-
graph (i)(1) of this section shall com-
mence on the date on which the re-
quest is first received by the appro-
priate Office (the Office of Legal Af-
fairs or the Office of Inspector Gen-
eral), but in no event later than 10
working days after the request has
been received by either the Office of
Legal Affairs or the Office of Inspector
General. The 20-day period shall not be
tolled by the Office processing the re-
quest except that the processing Office
may make one request to the requester
for information pursuant to paragraph
(c) of this section and toll the 20-day
period while it is awaiting such infor-
mation that it has reasonably re-
quested from the requester under this
section; or, if necessary to clarify with
the requester issues regarding fee as-
sessment. In either case, the processing
Office’s receipt of the requester’s re-
sponse to such a request for informa-
tion or clarification ends the tolling
period.

(3) Unusual circumstances. As used in
this part, ‘“‘unusual circumstances’ are
limited to the following, but only to
the extent reasonably necessary for the
proper processing of the particular re-
quest:

(i) The need to search for and collect
the requested records from establish-
ments that are separate from the office
processing the request;

(ii) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(iii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency or organi-
zation, such as a recipient, having a
substantial interest in the determina-
tion of the request or among two or
more components of the Corporation
having substantial subject matter in-
terest therein.

(j) If a request is particularly broad
or complex so that it cannot be com-
pleted within the time periods stated
in paragraph (i) of this section, the

45 CFR Ch. XVI (10-1-14 Edition)

Corporation may ask the requester to
narrow the request or agree to an addi-
tional delay.

(k) When no determination can be
dispatched within the applicable time
limit, the General Counsel or designee
or the Counsel to the Inspector General
or designee shall inform the requester
of the reason for the delay, the date on
which a determination may be ex-
pected to be dispatched, and the re-
quester’s right to treat the delay as a
denial and to appeal to the Corpora-
tion’s President or Inspector General,
in accordance with §1602.12. If no deter-
mination has been dispatched by the
end of the 20-day period, or the last ex-
tension thereof, the requester may
deem the request denied, and exercise a
right of appeal in accordance with
§1602.12. The General Counsel or des-
ignee or the Counsel to the Inspector
General or designee may ask the re-
quester to forego appeal until a deter-
mination is made.

(1) After it has been determined that
a request will be granted, the Corpora-
tion will act with due diligence in pro-
viding a substantive response.

(m)(1) Expedited treatment. Requests
and appeals will be taken out of order
and given expedited treatment when-
ever the requester demonstrates a com-
pelling need. A compelling need means:

(i) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual;

(ii) An urgency to inform the public
about an actual or alleged Corporation
or Federal government activity and the
request is made by a person primarily
engaged in disseminating information;

(iii) The loss of substantial due proc-
ess rights; or

(iv) A matter of widespread and ex-
ceptional media interest in which there
exist possible questions about the Cor-
poration’s or the Federal government’s
integrity which affect public con-
fidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time. For a prompt determination, a
request for expedited processing must
be properly addressed and marked and
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received by the Corporation pursuant
to paragraphs (b) of this section.

(3) A requester who seeks expedited
processing must submit a statement
demonstrating a compelling need that
is certified by the requester to be true
and correct to the best of that person’s
knowledge and belief, explaining in de-
tail the basis for requesting expedited
processing.

(4) Within ten calendar days of its re-
ceipt of a request for expedited proc-
essing, the General Counsel or designee
or the Inspector General or designee
shall decide whether to grant the re-
quest and shall notify the requester of
the decision. If a request for expedited
treatment is granted, the request shall
be given priority and shall be processed
as soon as practicable. If a request for
expedited processing is denied, any ap-
peal of that decision shall be acted on
expeditiously by the Corporation.

[63 FR 41196, Aug. 3, 1998, as amended at 68
FR 7437, Feb. 14, 2003; 73 FR 67793, Nov. 17,
2008]

§1602.9 Exemptions for withholding
records.

(a) A requested record of the Corpora-
tion may be withheld from public dis-
closure only if one or more of the fol-
lowing categories exempted by the
FOIA apply:

(1) Matter which is related solely to
the internal personnel rules and prac-
tices of the Corporation;

(2) Matter which is specifically ex-
empted from disclosure by statute
(other than the exemptions under FOIA
at 5 U.S.C. 552(b)), provided that such
statute requires that the matters be
withheld from the public in such a
manner as to leave no discretion on the
issues, or establishes particular cri-
teria for withholding, or refers to par-
ticular types of matters to be withheld;

(3) Trade secrets and commercial or
financial information obtained from a
person and privileged or confidential;

(4) Inter-agency or intra-agency
memoranda or letters which would not
be available by law to a party other
than an agency in litigation with the
Corporation;

(5) Personnel and medical files and
similar files, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy;

§1602.9

(6) Records or information compiled
for law enforcement purposes including
enforcing the Legal Services Corpora-
tion Act or any other law, but only to
the extent that the production of such
law enforcement records or informa-
tion:

(i) Could reasonably be expected to
interfere with enforcement pro-
ceedings;

(ii) Would deprive a person or a re-
cipient of a right to a fair trial or an
impartial adjudication;

(iii) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(iv) Could reasonably be expected to
disclose the identity of a confidential
source, including a State, local, or for-
eign agency or authority or any bpri-
vate institution which furnished infor-
mation on a confidential basis, and in
the case of a record or information
compiled by a criminal law enforce-
ment authority in the course of a
criminal investigation, information
furnished by a confidential source;

(v) Would disclose techniques and
procedures for law enforcement inves-
tigations or prosecutions, or would dis-
close guidelines for law enforcement
investigations or prosecutions if such
disclosure could reasonably be ex-
pected to risk circumvention of the
law; or

(vi) Could reasonably be expected to
endanger the life or physical safety of
any individual;

(b) In the event that one or more of
the exemptions in paragraph (a) of this
section apply, any reasonably seg-
regable portion of a record shall be pro-
vided to the requester after deletion of
the portions that are exempt. The
amount of information deleted and the
exemption under which the deletion is
being made shall be indicated on the
released portion of the record, unless
doing so would harm the interest pro-
tected by the exemption under which
the deletion is made. If technically fea-
sible, the amount of information de-
leted and the exemption under which
the deletion is being made shall be in-
dicated at the place in the record
where the deletion occurs.

(1) A summary of information in the
exempt portion of a record; or
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(2) An oral description of the exempt
portion of a record.

(c) No requester shall have a right to
insist that any or all of the techniques
in paragraph (b) of this section should
be employed in order to satisfy a re-
quest.

(d) Records that may be exempt from
disclosure pursuant to paragraph (a) of
this section may be made available at
the discretion of the Corporation offi-
cial authorized to grant or deny the re-
quest for records, after appropriate
consultation as provided in §1602.10.
Records may be made available pursu-
ant to this paragraph when disclosure
is not prohibited by law, and it does
not appear adverse to legitimate inter-
ests of the Corporation, the public, a
recipient, or any person.

[63 FR 41196, Aug. 3, 1998, as amended at 73
FR 67794, Nov. 17, 2008]

§1602.10 Officials authorized to grant
or deny requests for records.

(a) The General Counsel shall furnish
necessary advice to Corporation offi-
cials and staff as to their obligations
under this part and shall take such
other actions as may be necessary or
appropriate to assure a consistent and
equitable application of the provisions
of this part by and within the Corpora-
tion.

(b) The General Counsel or designee
and the Counsel to the Inspector Gen-
eral or designee are authorized to grant
or deny requests under this part. In the
absence of a Counsel to the Inspector
General, the Inspector General shall
name a designee who will be authorized
to grant or deny requests under this
part and who will perform all other
functions of the Counsel to the Inspec-
tor General under this part. The Gen-
eral Counsel or designee shall consult
with the Office of the Counsel to the
Inspector General or designee prior to
granting or denying any request for
records or portions of records which
originated with the Office of Inspector
General, or which contain information
which originated with the Office of In-
spector General, but which are main-
tained by other components of the Cor-
poration. The Counsel to the Inspector
General or designee shall consult with
the Office of the General Counsel prior
to granting or denying any request for
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records or portions of records which
originated with any component of the
Corporation other than the Office of In-
spector General, or which contain in-
formation which originated with a
component of the Corporation other
than the Office of Inspector General,
but which are maintained by the Office
of Inspector General.

[63 FR 41196, Aug. 3, 1998, as amended at 73
FR 67794, Nov. 17, 2008]

§1602.11 Denials.

(a) A denial of a written request for a
record that complies with the require-
ments of §1602.8 shall be in writing and
shall include the following:

(1) A reference to the applicable ex-
emption or exemptions in §1602.9 (a)
upon which the denial is based;

(2) An explanation of how the exemp-
tion applies to the requested records;

(3) A statement explaining why it is
deemed unreasonable to provide seg-
regable portions of the record after de-
leting the exempt portions;

(4) An estimate of the volume of re-
quested matter denied unless providing
such estimate would harm the interest
protected by the exemption under
which the denial is made;

(5) The name and title of the person
or persons responsible for denying the
request; and

(6) An explanation of the right to ap-
peal the denial and of the procedures
for submitting an appeal, including the
address of the official to whom appeals
should be submitted.

(b) Whenever the Corporation makes
a record available subject to the dele-
tion of a portion of the record, such ac-
tion shall be deemed a denial of a
record for purposes of paragraph (a) of
this section.

(c) All denials shall be treated as
final opinions under §1602.5(b).

§1602.12 Appeals of denials.

(a) Any person whose written request
has been denied is entitled to appeal
the denial within 90 days by writing to
the President of the Corporation or, in
the case of a denial of a request for Of-
fice of Inspector General records, the
Inspector General, at the addresses
given in §1602.5(a) and §1602.8(b). The
envelope and letter or e-mail appeal
should be clearly marked: ‘“‘Freedom of
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Information Appeal.”” An appeal need
not be in any particular form, but
should adequately identify the denial,
if possible, by describing the requested
record, identifying the official who
issued the denial, and providing the
date on which the denial was issued.

(b) No personal appearance, oral ar-
gument, or hearing will ordinarily be
permitted on appeal of a denial. Upon
request and a showing of special cir-
cumstances, however, this limitation
may be waived and an informal con-
ference may be arranged with the
President or designee, or Inspector
General or designee, for this purpose.

(c) The decision of the President or
the Inspector General on an appeal
shall be in writing and, in the event
the denial is in whole or in part upheld,
shall contain an explanation responsive
to the arguments advanced by the re-
quester, the matters described in
§1602.11(a) (1) through (4), and the pro-
visions for judicial review of such deci-
sion under section b552(a)(4) of the
FOIA. The decision shall be dispatched
to the requester within 20 working
days after receipt of the appeal, unless
an additional period is justified pursu-
ant to §1602.8(i) and such period taken
together with any earlier extension
does not exceed 10 days. The decision of
the President or the Inspector General
shall constitute the final action of the
Corporation. All such decisions shall be
treated as final opinions under
§1602.5(b).

(d) On an appeal, the President or
designee shall consult with the Office
of Inspector General prior to reversing
in whole or in part the denial of any re-
quest for records or portions of records
which originated with the Office of In-
spector General, or which contain in-
formation which originated with the
Office of Inspector General, but which
are maintained by other components of
the Corporation. The Inspector General
or designee shall consult with the
President prior to reversing in whole or
in part the denial.

§1602.13 Fees.

(a) No fees will be charged for infor-
mation routinely provided in the nor-
mal course of doing business.

(b)(1) Fees shall be limited to reason-
able standard charges for document
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search, review, and duplication, when
records are requested for commercial
use;

(2) If no unusual circumstances, as
set forth in §1602.8 apply, for requests
received on or after December 31, 2008,
if LLSC has failed to comply with the
time limits set forth in that section,
otherwise applicable search fees will
not be charged to a requester. In such
cases, if the requester is a representa-
tive of the news media, otherwise ap-
plicable duplication fees will not be
charged.

(c) Fees shall be limited to reason-
able standard charges for document du-
plication after the first 100 pages, when
records are sought by a representative
of the news media or by an educational
or non-commercial scientific institu-
tion; and

(d) For all other requests, fees shall
be limited to reasonable standard
charges for search time after the first 2
hours and duplication after the first 100
pages.

(e) The schedule for charges for serv-
ices regarding the production or disclo-
sure of the Corporation’s records is as
follows:

(1) Manual search for and review of
records will be charged as follows:

(i) Band 1: $16.15

(ii) Band 2: $26.66

(iii) Band 3: $39.15

(iv) Band 4: $51.41

(v) Band 5: $54.59

(vi) Charges for search and review
time less than a full hour will be billed
by quarter-hour segments;

(2) Computer time: actual charges as
incurred;

(3) Duplication by paper copy: 13
cents per page;

(4) Duplication by other methods: ac-
tual charges as incurred;

(5) Certification of true copies: $1.00
each;

(6) Packing and mailing records: no
charge for regular mail;

(7) Express mail: actual charges as
incurred.

(f) Fee waivers. A requester may seek
a waiver or reduction of fees below the
fees established under paragraph (e) of
this section. A fee waiver or reduction
request will be granted where LSC has
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determined that the requester has dem-
onstrated that disclosure of the infor-
mation is in the public interest because
it is likely to contribute significantly
to public understanding of the oper-
ations of the Corporation or Federal
government and is not primarily in the
commercial interest of the requester.

(1) In order to determine whether dis-
closure of the information is in the
public interest because it is likely to
contribute significantly to public un-
derstanding of the operations or activi-
ties of the Corporation or Federal gov-
ernment, the Corporation shall con-
sider the following four factors:

(i) The subject of the request: Wheth-
er the subject of the requested records
concerns ‘‘the operations or activities
of the Corporation or Federal govern-
ment.”” The subject of the requested
records must concern identifiable oper-
ations or activities of the Corporation
or Federal government, with a connec-
tion that is direct and clear, not re-
mote or attenuated.

(ii) The informative value of the in-
formation to be disclosed: Whether the
disclosure is ‘“‘likely to contribute’ to
an understanding of Corporation or
Federal government operations or ac-
tivities. The requested records must be
meaningfully informative about gov-
ernment operations or activities in
order to be likely to contribute to an
increased public understanding of those
operations or activities. The disclosure
of information that is already in the
public domain, in either a duplicative
or a substantially identical form,
would not be likely to contribute to
such understanding where nothing new
would be added to the public’s under-
standing.

(iii) The contribution to an under-
standing of the subject by the public
likely to vresult from disclosure:
Whether disclosure of the requested
records will contribute to ‘‘public un-
derstanding.”” The disclosure must con-
tribute to a reasonably broad audience
of persons interested in the subject, as
opposed to the personal interest of the
requester. A requester’s expertise in
the subject area and ability and inten-
tion to effectively convey information
to the public shall be considered. It
shall be presumed that a representative
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of the news media will satisfy this con-
sideration.

(iv) The significance of the contribu-
tion to public understanding: Whether
the disclosure is likely to contribute
“‘significantly” to public under-
standing of Corporation or Federal gov-
ernment operations or activities. The
public’s understanding of the subject in
question, as compared to the level of
public understanding existing prior to
the disclosure, must be enhanced by
the disclosure to a significant extent.

(2) In order to determine whether dis-
closure of the information is not pri-
marily in the commercial interest of
the requester, the Corporation will
consider the following two factors:

(i) The existence and magnitude of a
commercial interest: Whether the re-
quester has a commercial interest that
would be furthered by the requested
disclosure. LSC shall consider any
commercial interest of the requester
(with reference to the definition of
“‘commercial use’” in this part) or of
any person on whose behalf the re-
quester may be acting, that would be
furthered by the requested disclosure.

(ii) The primary interest in disclo-
sure: Whether the magnitude of the
identified commercial interest is suffi-
ciently large, in comparison with the
public interest in disclosure, that dis-
closure is ‘“‘primarily’ in the commer-
cial interest of the requester. A fee
waiver or reduction is justified where
the public interest is greater in mag-
nitude than that of any identified com-
mercial interest in disclosure. LSC or-
dinarily shall presume that where a
news media requester has satisfied the
public interest standard, the public in-
terest will be the interest primarily
served by disclosure to that requester.
Disclosure to data brokers or others
who merely compile and market gov-
ernment information for direct eco-
nomic return shall not be presumed
primarily to serve a public interest.

(3) Where LSC has determined that a
fee waiver or reduction request is justi-
fied for only some of the records to be
released, LLSC shall grant the fee waiv-
er or reduction for those records.

(4) Requests for fee waivers and re-
ductions shall be made in writing and
must address the factors listed in this
paragraph as they apply to the request.
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(g) No fee will be charged under this
section unless the cost of routine col-
lection and processing of the fee pay-
ment is likely to exceed $6.50.

(h) Requesters must agree to pay all
fees charged for services associated
with their requests. The Corporation
will assume that requesters agree to
pay all charges for services associated
with their requests up to $25 unless
otherwise indicated by the requester.
For requests estimated to exceed $25,
the Corporation will first consult with
the requester prior to processing the
request, and such requests will not be
deemed to have been received by the
Corporation until the requester agrees
in writing to pay all fees charged for
services.

(i) No requester will be required to
make an advance payment of any fee
unless:

(1) The requester has previously
failed to pay a required fee within 30
days of the date of billing, in which
case an advance deposit of the full
amount of the anticipated fee together
with the fee then due plus interest ac-
crued may be required. (The request
will not be deemed to have been re-
ceived by the Corporation until such
payment is made.); or

(2) The Corporation determines that
an estimated fee will exceed $250, in
which case the requester shall be noti-
fied of the amount of the anticipated
fee or such portion thereof as can read-
ily be estimated. Such notification
shall be transmitted as soon as pos-
sible, but in any event within 5 work-
ing days of receipt by the Corporation,
giving the best estimate then avail-
able. The notification shall offer the
requester the opportunity to confer
with appropriate representatives of the
Corporation for the purpose of reformu-
lating the request so as to meet the
needs of the requester at a reduced
cost. The request will not be deemed to
have been received by the Corporation
for purposes of the initial 20-day re-
sponse period until the requester
makes a deposit on the fee in an
amount determined by the Corpora-
tion.

(j) When a requester has previously
failed to pay a properly charged FOIA
fee within 30 days of the date of billing,
the Corporation may require the re-
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quester to pay the full amount due,
plus any applicable interest, and to
make an advance payment of the full
amount of any anticipated fee before
the Corporation begins to process a
new request or continues to process a
pending request (including appeals)
from that requester.

(k) Interest may be charged to those
requesters who fail to pay the fees
charged. Interest will be assessed on
the amount billed, starting on the 31st
day following the day on which the
billing was sent. The rate charged will
be as prescribed in 31 U.S.C. 3717.

(1) If the Corporation reasonably be-
lieves that a requester or group of re-
questers is attempting to break a re-
quest into a series of requests for the
purpose of evading the assessment of
fees, the Corporation shall aggregate
such requests and charge accordingly.
Likewise, the Corporation will aggre-
gate multiple requests for documents
received from the same requester with-
in 45 days.

(m) The Corporation reserves the
right to limit the number of copies
that will be provided of any document
to any one requester or to require that
special arrangements for duplication
be made in the case of bound volumes
or other records representing unusual
problems of handling or reproduction.

[63 FR 41196, Aug. 3, 1998, as amended at 68
FR 7437, Feb. 14, 2003; 73 FR 67794, Nov. 17,
2008]

§1602.14 Submitter’s rights process.

(a) When the Corporation receives a
FOIA request seeking the release of a
submitter’s grant application(s), or
portions thereof, the Corporation shall
provide prompt written notice of the
request to the submitter in order to af-
ford the submitter with an opportunity
to object to the disclosure of the re-
quested grant application(s) (or any
portion thereof). The notice shall rea-
sonably describe the grant applica-
tion(s), or portions thereof, requested
and inform the submitter of the proc-
ess required by paragraph (b) of this
section.

(b) If a submitter who has received
notice of a request for the submitter’s
grant application(s) desires to object to
the disclosure of the grant applica-
tion(s) (or any portion thereof), the
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submitter must identify the informa-
tion for which disclosure is objected
and provide LSC with a written de-
tailed statement to that effect. The
statement must be submitted to the
FOIA Officer in the Office of Legal Af-
fairs and must specify the grounds for
withholding the information under
FOIA or this Part. In particular, the
submitter must demonstrate why the
information is commercial or financial
information that is privileged or con-
fidential. The submitter’s statement
must be provided to LSC within seven
business days of the date of the notice
from the Corporation. If the submitter
fails to respond to the notice from LSC
within that time, LSC will deem the
submitter to have no objection to the
disclosure of the information.

(c) Upon receipt of written objection
to disclosure by a submitter, LSC shall
consider the submitter’s objections and
specific grounds for withholding in de-
ciding whether to release the disputed
information. Whenever LSC decides to
disclose information over the objection
of the submitter, LSC shall give the
submitter written notice which shall
include:

(1) A description of the information
to be released and a notice that LSC
intends to release the information;

(2) A statement of the reason(s) why
the submitter’s request for withholding
is being rejected; and

(3) Notice that the submitter shall
have 5 business days from the date of
the notice of proposed release to appeal
that decision to the LSC President,
whose decision shall be final.

(d) The requirements of this section
shall not apply if:

(1) LLSC determines upon initial re-
view of the requested grant applica-
tion(s), or portions thereof, the re-
quested information should not be dis-
closed;

(2) The information has been pre-
viously published or officially made
available to the public; or

(3) Disclosure of the information is
required by statute (other than FOIA)
or LSC regulations.

(e) Whenever a requester files a law-
suit seeking to compel disclosure of a
submitter’s information, LSC shall
promptly notify the submitter.
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(f) Whenever LSC provides a sub-
mitter with notice and opportunity to
oppose disclosure under this section,
LSC shall notify the requester that the
submitter’s rights process under this
section has been triggered. Whenever a
submitter files a lawsuit seeking to
prevent the disclosure of the submit-
ter’s information, LSC shall notify the
requester.

[68 FR 7438, Feb. 14, 2003]

PART 1603—STATE ADVISORY
COUNCILS

Sec.

1603.1 Purpose.

1603.2 Definitions.

1603.3 Composition and term of office of
council membership.

1603.4 Procedure for appointment of council.

1603.5 Council purpose and duties.

1603.6 Duties of Corporation upon receipt of
notification of violation.

1603.7 Organization and procedural func-
tioning of council.

1603.8 Corporation support of council.

1603.9 Annual report of council.

1603.10 Multi-state recipients.

AUTHORITY: Sec. 1004(f), 88 Stat. 379-380 (42
U.8.C. 2996¢(f)).

SOURCE: 40 FR 59351, Dec. 23, 1975, unless
otherwise noted.

§1603.1 Purpose.

The purpose of this part is to imple-
ment section 1004(f) of the Legal Serv-
ices Corporation Act of 1974, 42 U.S.C.
2996¢(f), which provides authority for
the appointment of state advisory
councils.

§1603.2 Definitions.

As used in this part, the term—

(a) Act means the Legal Services Cor-
poration Act of 1974, Pub. L. 93-355, 88
Stat. 378, 42 U.S.C. 2996-29961;

(b) Apparent violation means a com-
plaint or other written communication
alleging facts which, if established,
constitute a violation of the Act, or
any applicable rules, regulations or
guidelines promulgated pursuant to the
Act;

(c) Board means the Board of Direc-
tors of the Legal Services Corporation;

(d) Corporation means the Legal Serv-
ices Corporation established under the
Act;
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(e) Council means a state advisory
council established pursuant to Section
1004(f) of the Act;

(f) Eligible client means any person fi-
nancially unable to afford legal assist-
ance;

(g) Governor means the chief execu-
tive officer of a State;

(h) Recipient means any grantee, con-
tractee, or recipient of financial assist-
ance described in clause (A) of section
1006(a)(1) of the Act;

(i) State means any State of the
United States, the District of Colum-
bia, the Commonwealth of Puerto Rico,
the Virgin Islands, Guam, American
Samoa, the Trust Territory of the Pa-
cific Islands, and any other territory or
possession of the United States.

§1603.3 Composition and term of of-
fice of council membership.

A council shall be composed of nine
members. A majority of the members
of a council shall be attorneys admit-
ted to practice in the State. It is rec-
ommended that the remainder of the
council, to the maximum extent pos-
sible, be broadly representative of per-
sons concerned with the effective func-
tioning of legal services programs.
Membership of a council shall be sub-
ject to annual reappointment, but it is
recommended that no member of a
council be appointed to serve for more
than three consecutive years.

§1603.4 Procedure for appointment of
council.

At the formal request of the Board,
to be made before January 14, 1976, the
Governor may appoint a council for the
State. Those council members who are
attorneys admitted to practice in the
State shall be appointed by the Gov-
ernor after recommendations have
been received from the State bar asso-
ciation. In making such appointments,
it is recommended the Governor con-
sult with other bar associations in the
State, representatives of groups con-
cerned with the interests of recipients,
eligible clients and other interested
groups. It is recommended that the
Governor appoint attorneys who have
interest in and knowledge of the deliv-
ery of quality legal services to the
poor, and that the remaining members
of the council, who are not attorneys,
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be selected after the Governor has con-
sulted with representatives of groups
concerned with the interests of eligible
clients. It is recommended that the
Governor seek recommendations from
recipients in the State before appoint-
ing any members to the council. Sixty
days prior to the expiration of a mem-
ber’s term, the Governor shall notify
those groups mentioned in this Section
so that their recommendations may be
solicited for purposes of appointment
of a new member or reappointment of
an incumbent member of the council.

§1603.5 Council purpose and duties.

(a) The purpose of the council shall
be to notify the Corporation of any ap-
parent violation as defined in §1603.2(b)
of this chapter.

(b) In fulfilling the purpose set forth
in paragraph (a) of this section, the
council shall forward any apparent vio-
lation to the Corporation. The Chair-
person of the council shall inform the
complainant, the Corporation and the
recipient of any action taken on the
complaint. Notification of an apparent
violation forwarded by the council to
the Corporation shall not necessarily
constitute a position of the council
concerning the apparent violation.

(c) These procedures are not exclu-
sive. Complaints may be submitted to
the Corporation, and complaints sub-
mitted to a council may be submitted
to the Corporation without regard to
council action. The Corporation shall
inform the complainant, the council
and the recipient of all action taken on
the complaint.

§1603.6 Duties of Corporation upon
receipt of notification of violation.

(a) Upon receipt of a notification of
an apparent violation, the matters con-
tained therein shall be investigated
and resolved by the Corporation in ac-
cordance with the Act and rules and
regulations issued thereunder.

(b) Upon receipt from a council of a
notification of an apparent violation,
the Corporation shall allow any recipi-
ent affected thereby a reasonable time
(but in no case less than thirty days) to
reply to any allegation contained in
the notication.

(c) The Corporation shall inform the
Chairperson of a council of the action,
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if any, the Corporation has taken with
regard to any notification received
from such council.

§1603.7 Organization and procedural
functioning of council.

(a) Within 30 days after the appoint-
ment of the council, and annually
thereafter, the Governor shall send to
the Secretary of the Corporation in
Washington, DC, a list of the members
of the council for the State that shall
include the name, address and tele-
phone number of each council member,
and indicate which members are attor-
neys.

(b) It is recommended that the Gov-
ernor appoint from among those named
to the council a Chairperson of the
council.

(c) It is recommended that each
council establish at its first meeting
such fair and reasonable procedures for
its operation as it may deem necessary
to carry out the purpose set forth in
§1603.5(a) of this chapter. The proce-
dures for operation of the council shall
include provisions for notifying the ap-
propriate regional director of the Cor-
poration of the time and place of any
meeting of the council.

(d) It is recommended that a council
meet at the call of the Chairperson
thereof, or at the request to the Chair-
person of at least four members there-
of, at such times as may be necessary
to carry out its duties, but at least an-
nually.

§160§i8 Corporation support of coun-
cil.

(a) The Corporation shall inform the
Chairperson of each council of the
funds available to the council from the
Corporation for actual and reasonable
expenses incurred by members of the
council to pursue council business.

(b) It shall be the duty of the Presi-
dent of the Corporation to keep the
Chairperson of each council informed
of the work of the Corporation.

(c) The Secretary of the Corporation
shall mail annually to each recipient
the name and address of the Chair-
person of the appropriate council and a
form of notice indicating where com-
plaints may be sent. The recipient
shall post said name and address of the
Chairperson and said notice in plain
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public view in each office of the recipi-
ent.

§1603.9 Annual report of council.

On or before March 31, 1977, and on or
before March 31 of each succeeding
year, a council shall submit to the Cor-
poration a report of the activities of
the council during the previous cal-
endar year. The report may contain
comments or suggestions regarding
how best to provide high quality legal
assistance to the poor, and regarding
such other matters having to do with
provision of legal services to eligible
clients in the State as the council may
deem advisable.

§1603.10 Multi-state recipients.

Where a recipient has offices in more
than one State, the council of the
State in which the apparent violation
occurred has the responsibility for no-
tifying the Corporation and the recipi-
ent at its local and administrative of-
fices.

PART 1604—OUTSIDE PRACTICE OF
LAW

Sec.

1604.1
1604.2
1604.3
1604.4
1604.5
1604.6
1604.7

AUTHORITY: 42 U.S.C. 2996e(b)(3), 2996e(d)(6),
2996f(a)(4), 2996g(e).

SOURCE: 68 FR 67377, Dec. 2, 2003, unless
otherwise noted.

Purpose.

Definitions.

General policy.

Permissible outside practice.
Compensation.

Use of recipient resources.
Court appointments.

§1604.1 Purpose.

This part is intended to provide guid-
ance to recipients in adopting written
policies relating to the outside practice
of law by recipients’ full-time attor-
neys. Under the standards set forth in
this part, recipients are authorized, but
not required, to permit attorneys, to
the extent that such activities do not
hinder fulfillment of their overriding
responsibility to serve those eligible
for assistance under the Act, to engage
in pro bono legal assistance and com-
ply with the reasonable demands made
upon them as members of the Bar and
as officers of the Court.
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§1604.2 Definitions.

As used in this part—

(a) Full-time attorney means an attor-
ney who is employed full-time by a re-
cipient in legal assistance activities
supported in major part by the Cor-
poration, and who is authorized to
practice law in the jurisdiction where
assistance is provided.

(b) Outside practice of law means the
provision of legal assistance to a client
who is not receiving that legal assist-
ance from the employer of the full-
time attorney rendering assistance,
but does not include court appoint-
ments except where specifically stated
or the performance of duties as a Judge
Advocate General Corps attorney in
the United States armed forces re-
serves.

(c) Court appointment means an ap-
pointment in a criminal or civil case
made by a court or administrative
agency under a statute, rule or prac-
tice applied generally to attorneys
practicing in the court or before the
administrative agency where the ap-
pointment is made.

§1604.3 General policy.

(a) A recipient shall adopt written
policies governing the outside practice
of law by full-time attorneys that are
consistent with the LSC Act, this part
and applicable rules of professional re-
sponsibility.

(b) A recipient’s policies may permit
the outside practice of law by full-time
attorneys only to the extent allowed
by the LLSC Act and this part, but may
impose additional restrictions as nec-
essary to meet the recipient’s respon-
sibilities to clients.

§1604.4 Permissible outside practice.

A recipient’s written policies may
permit a full-time attorney to engage
in a specific case or matter that con-
stitutes the outside practice of law if:

(a) The director of the recipient or
the director’s designee determines that
representation in such case or matter
is consistent with the attorney’s re-
sponsibilities to the recipient’s clients;

(b) Except as provided in §1604.7, the
attorney does not intentionally iden-
tify the case or matter with the Cor-
poration or the recipient; and

(c) The attorney is—

§1604.6

(1) Newly employed and has a profes-
sional responsibility to close cases
from a previous law practice, and does
so on the attorney’s own time as expe-
ditiously as possible; or

(2) Acting on behalf of him or herself,
a close friend, family member or an-
other member of the recipient’s staff;
or

(3) Acting on behalf of a religious,
community, or charitable group; or

(4) Participating in a voluntary pro
bono or legal referral program affili-
ated with or sponsored by a bar asso-
ciation, other legal organization or re-
ligious, community or charitable
group.

§1604.5 Compensation.

(a) Except as provided in paragraph
(b) of this section and §1604.7(a), a re-
cipient’s written policies shall not per-
mit a full-time attorney to receive any
compensation for the outside practice
of law.

(b) A recipient’s written policies
which permit a full-time attorney who
meets the criteria set forth in
§1604.4(c)(1) to engage in the outside
practice of law shall permit full-time
attorneys to seek and receive personal
compensation for work performed pur-
suant to that section.

§1604.6 Use of recipient resources.

(a) For cases undertaken pursuant to
§1604.4(c)(1), a recipient’s written poli-
cies may permit a full-time attorney to
use de minimis amounts of the recipi-
ent’s resources for permissible outside
practice if necessary to carry out the
attorney’s professional responsibilities,
as long as the recipient’s resources,
whether funded with Corporation or
private funds, are not used for any ac-
tivities for which the use of such funds
is prohibited.

(b) For cases undertaken pursuant to
§1604.4(c) (2) through (4), a recipient’s
written policies may permit a full-time
attorney to use limited amounts of the
recipient’s resources for permissible
outside practice if necessary to carry
out the attorney’s professional respon-
sibilities, as long as the recipient’s re-
sources, whether funded with Corpora-
tion or private funds are not used for
any activities for which the use of such
funds is prohibited.
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§1604.7 Court appointments.

(a) A recipient’s written policies may
permit a full-time attorney to accept a
court appointment if the director of
the recipient or the director’s designee
determines that:

(1) Such an appointment is consistent
with the recipient’s primary responsi-
bility to provide legal assistance to eli-
gible clients in civil matters;

(2) The appointment is made and the
attorney will receive compensation for
the court appointment under the same
terms and conditions as are applied
generally to attorneys practicing in
the court where the appointment is
made; and

(3) Subject to the applicable law and
rules of professional responsibility, the
attorney agrees to remit to the recipi-
ent any compensation received.

(b) A recipient’s written policies may
permit a full-time attorney to use pro-
gram resources to undertake represen-
tation pursuant to a court appoint-
ment.

(c) A recipient’s written policies may
permit a full-time attorney to identify
the recipient as his or her employer
when engaged in representation pursu-
ant to a court appointment.

(d) If, under the applicable State or
local court rules or practices or rules
of professional responsibility, legal
services attorneys are mandated to
provide pro bono legal assistance in ad-
dition to the attorneys’ work on behalf
of the recipient’s clients, the recipi-
ent’s written policies shall treat such
legal assistance in the same manner as
court appointments under paragraphs
(a)(1), (a)(3), (b) and (c) of this section,
provided that the policies may only
permit mandatory pro bono activities
that are not otherwise prohibited by
the LSC Act, applicable appropriations
laws, or LSC regulation.

PART 1605—APPEALS ON BEHALF
OF CLIENTS

Sec.

1605.1 Purpose.

1605.2 Definition.

1605.3 Review of Appeals.

AUTHORITY: Secs. 1007(a)(7),
U.S.C. 2996f(a)(7), 2996g(e).

1008(e), 42

45 CFR Ch. XVI (10-1-14 Edition)

SOURCE: 41 FR 18513, May 5, 1976, unless
otherwise noted.

§1605.1 Purpose.

This part is intended to promote effi-
cient and effective use of Corporation
funds. It does not apply to any case or
matter in which assistance is not being
rendered with funds provided under the
Act.

§1605.2 Definition.

Appeal means any appellate pro-
ceeding in a civil action as defined by
law or usage in the jurisdiction in
which the action is filed.

§1605.3 Review of Appeals.

The governing body of a recipient
shall adopt a policy and procedure for
review of every appeal to an appellate
court taken from a decision of any
court or tribunal. The policy adopted
shall

(a) Discourage frivolous appeals, and

(b) Give appropriate consideration to
priorities in resource allocation adopt-
ed by the governing body, or required
by the Act, or Regulations of the Cor-
poration; but

(c) Shall not interfere with the pro-
fessional responsibilities of an attorney
to a client.

PART 1606—TERMINATION, LIMITED
REDUCTION OF FUNDING, AND
DEBARMENT PROCEDURES; RE-
COMPETITION

Sec.

1606.1 Purpose.

1606.2 Definitions.

1606.3 Grounds for a termination or a lim-
ited reduction of funding.

1606.4 Grounds for debarment.

1606.5 Procedures.

1606.6 Preliminary determination and final
decision.

1606.7 Corrective action, informal con-
ference, review of written materials, and
final decision.

1606.8 Hearing for a termination or debar-
ment.

1606.9 Recommended decision for a termi-
nation or debarment.

1606.10 Final decision for a termination, de-
barment, or limited reduction of funding.

1606.11 Qualifications on hearing proce-
dures.

1606.12 Time and waiver.
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1606.13 Interim and termination funding; re-
programming, implementation.
1606.14 Recompetition.

AUTHORITY: 42 U.S.C. 2996e(b)(1), 2996f(a)(3),
and 2996f(d); Pub. L. 105-119, Title V, Secs.
501(b) and (c), 502, 503, and 504, 111 Stat. 2440,
2510-12; Pub. L. 104-134, Title V, Sec. 503(f),
110 Stat. 1321, 1321-53.

SOURCE: 78 FR 10093, Feb. 13, 2013, unless
otherwise noted.

§1606.1 Purpose.

The purpose of this rule is to:

(a) Ensure that the Corporation is
able to take timely action to deal with
incidents of substantial noncompliance
by recipients with a provision of the
LSC Act, the Corporation’s appropria-
tions act or other law applicable to
LSC funds, a Corporation rule, regula-
tion, guideline or instruction, or the
terms and conditions of the recipient’s
grant or contract with the Corpora-
tion;

(b) Provide timely and fair due proc-
ess procedures, proportional to the pro-
posed action, when the Corporation has
made a preliminary decision to termi-
nate a recipient’s LSC grant or con-
tract, to debar a recipient from receiv-
ing future LSC awards of financial as-
sistance, or to impose a limited reduc-
tion in funding; and

(c) Ensure that scarce funds are pro-
vided to recipients who can provide the
most effective and economical legal as-
sistance to eligible clients.

(d) None of the following actions are
subject to the procedures or require-
ments of this part:

(1) A reduction of funding required by
law, including but not limited to a re-
duction in, or rescission of, the Cor-
poration’s appropriation that is appor-
tioned among all recipients of the same
class in proportion to their current
level of funding;

(2) A reduction or deduction of LSC
support for a recipient under the Cor-
poration’s fund balance regulation at
45 CFR part 1628;

(3) A recovery of disallowed costs
under the Corporation’s regulation on
costs standards and procedures at 45
CFR part 1630;

(4) A withholding of funds pursuant
to the Corporation’s Private Attorney
Involvement rule at 45 CFR part 1614.

§1606.2

§1606.2 Definitions.

For the purposes of this part:

Corporation, when used to refer to de-
cisions by the Legal Services Corpora-
tion, means that those decisions are
made by an individual acting with a se-
niority level at, or equivalent to, the
level of an office director or higher.

Days shall mean the number of cal-
endar days as determined by the rules
for computing time in the Federal
Rules of Civil Procedure, Rule 6, except
that computation of business days shall
exclude Saturdays, Sundays, and legal
holidays (as defined in those rules).

Debarment means an action taken by
the Corporation to exclude a recipient
from receiving an additional award of
financial assistance from the Corpora-
tion or from receiving additional LSC
funds from another recipient of the
Corporation pursuant to any other
means, including a subgrant, sub-
contract or similar agreement, for the
period of time stated in the final debar-
ment decision.

Funding term means the maximum
time period for an award or awards of
financial assistance wunder section
1006(a)(1)(A) of the LSC Act provided by
the Corporation to a recipient selected
pursuant the competition requirements
at 45 CFR part 1634. LSC may award
grants or contracts for a period of the
entire funding term or for shorter peri-
ods that may be renewed or extended
up to the funding term.

Knowing and willful means that the
recipient had actual knowledge that its
action or lack thereof constituted a
violation and despite such knowledge,
undertook or failed to undertake the
action, as the case may be.

Limited reduction of funding means a
reduction of funding of less than five
percent of a recipient’s current level of
financial assistance imposed by the
Corporation in accordance with the
procedures and requirements of this
part. A limited reduction of funding
will affect only the recipient’s current
year’s funding.

LSC requirements means the same as
that term is defined in 45 CFR Part
1618.

Receipt of materials shall mean that
the materials were sent to the normal
address for physical mail, email, or fax
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transmission, and there is reliable sec-
ondary confirmation of delivery. For
physical delivery, confirmation may be
provided through tracking information
from the delivery service. For other
forms of delivery, confirmation may be
provided through a document such as a
confirmation email or a fax sent from
an authorized person at the recipient.
Receipt of materials by the LSC recipi-
ent or the Corporation is sufficient for
the running of applicable time periods.
Proof of receipt by the Chair of the
governing body is not necessary unless
delivery to the recipient itself cannot
be reasonably accomplished.

Recipient means the same as the term
is defined in 45 CFR Part 1600.

Substantial noncompliance means ei-
ther a substantial violation, as defined
in this part, or a substantial failure, as
indicated at §1606.3(a) of this part.

Substantial violation means a viola-
tion that merits action under this part
based on consideration of the following
criteria by the Corporation:

(1) The number of restrictions or re-
quirements violated;

(2) Whether the violation represents
an instance of noncompliance with a
substantive statutory or regulatory re-
striction or requirement, rather than
an instance of noncompliance with a
non-substantive technical or proce-
dural requirement;

(3) The extent to which the violation
is part of a pattern of noncompliance
with LSC requirements or restrictions;

(4) The extent to which the recipient
failed to take action to cure the viola-
tion when it became aware of the viola-
tion; and

(5) Whether the violation was know-
ing and willful.

Termination means that a recipient’s
level of financial assistance under its
grant or contract with the Corporation
will be reduced in whole or in part in
the amount of five percent or greater
prior to the expiration of the funding
term of a recipient’s current grant or
contract. A partial termination will af-
fect only the level of funding for the
current grant year, unless the Corpora-
tion provides otherwise in the final de-
cision.

Violation means a violation by the re-
cipient of the LSC requirements.

45 CFR Ch. XVI (10-1-14 Edition)

§1606.3 Grounds for a termination or
a limited reduction of funding.

(a) A grant or contract may be termi-
nated in whole or in part when:

(1) There has been a substantial vio-
lation by the recipient, and the viola-
tion occurred less than 5 years prior to
the date the recipient receives a pre-
liminary determination pursuant to
§1606.6(a) of this part; or

(2) There has been a substantial fail-
ure by the recipient to provide high
quality, economical, and effective legal
assistance, as measured by generally
accepted professional standards, the
provisions of the LSC Act or LSC ap-
propriations, or a rule, regulation, in-
cluding 45 CFR 1634.9(a)(2), or guide-
lines or instructions issued by the Cor-
poration.

(b) The Corporation may impose a
limited reduction of funding when the
Corporation determines that there has
been a substantial violation by the re-
cipient but that termination of the re-
cipient’s grant, in whole or in part, is
not warranted, and the violation oc-
curred less than 5 years prior to the
date the recipient receives a prelimi-
nary determination pursuant to
§1606.6(a) of this part.

(c) A determination of whether there
has been a substantial violation for the
purposes of this part, and the mag-
nitude of any termination, in whole or
in part, or any limited reduction in
funding, shall be based on consider-
ation of the criteria set forth in the
definition of ‘‘substantial violation’ in
§1606.2 of this part.

§1606.4 Grounds for debarment.

(a) The Corporation may debar a re-
cipient, on a showing of good cause,
from receiving an additional award of
financial assistance from the Corpora-
tion.

(b) As used in paragraph (a) of this
section, ‘‘good cause’’ means:

(1) A termination of financial assist-
ance to the recipient pursuant to part
1640 of this chapter;

(2) A termination of financial assist-
ance in whole of the most recent grant
or contract of financial assistance;

(3) The substantial violation by the
recipient of the restrictions delineated
in §1610.2(a) and (b) of this chapter,
provided that the violation occurred
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within 5 years prior to the receipt of
the debarment notice by the recipient;

(4) Knowing entry by the recipient
into:

(i) Any agreement or arrangement,
including, but not limited to, a
subgrant, subcontract, or other similar
agreement, with an entity debarred by
the Corporation during the period of
debarment if so precluded by the terms
of the debarment; or

(ii) An agreement for professional
services with an independent public ac-
countant or other auditor debarred by
the Corporation during the period of
debarment if so precluded by the terms
of the debarment; or

(5) The filing of a lawsuit by a recipi-
ent, provided that the lawsuit:

(i) Was filed on behalf of the recipi-
ent as plaintiff, rather than on behalf
of a client of the recipient;

(ii) Named the Corporation, or any
agency or employee of a Federal,
State, or local government as a defend-
ant;

(iii) Seeks judicial review of an ac-
tion by the Corporation or such gov-
ernment agency that affects the recipi-
ent’s status as a recipient of Federal
funding, except for a lawsuit that seeks
review of whether the Corporation or
agency acted outside of its statutory
authority or violated the recipient’s
constitutional rights; and

(iv) Was initiated after December 23,
1998.

§1606.5 Procedures.

(a) Before any final action is taken
under this part, the recipient will be
provided notice and an opportunity to
be heard as set out in this part.

(b) Prior to a preliminary determina-
tion involving a limited reduction of
funding, the Corporation shall des-
ignate either the President or another
senior Corporation employee to con-
duct any final review that is requested
pursuant to §1606.10 of this part. The
Corporation shall ensure that the per-
son so designated has had no prior in-
volvement in the proceedings under
this part so as to meet the criterion set
out in §1606.10(d) of this part.

§1606.7
determination

§1606.6 Preliminary
and final decision.

(a) When the Corporation has made a
preliminary determination of one or
more of the following, the Corporation
shall issue a written notice to the re-
cipient and the Chair of the recipient’s
governing body: that a recipient’s
grant or contract should be termi-
nated, that a limited reduction of fund-
ing shall be imposed, or that a recipi-
ent should be debarred. The notice
shall:

(1) State the substantial noncompli-
ance that constitutes the grounds for
the proposed action;

(2) Identify, with reasonable speci-
ficity, any facts or documents relied
upon as justification for the proposed
action;

(3) Inform the recipient of the pro-
posed amount and proposed effective
date for the proposed action;

(4) Advise the recipient of its proce-
dural rights for review of the proposed
action under this part;

(5) Inform the recipient of its right to
receive interim funding pursuant to
§1606.13 of this part;

(6) Specify what, if any, corrective
action the recipient can take to avoid
the proposed action; and

(7) Summarize prior attempts, if any,
for resolution of the substantial non-
compliance.

(b) If the recipient does not request
review, as provided for in this part, be-
fore the relevant time limits have ex-
pired, then the Corporation may issue
a final decision to the recipient. No
further appeal or review will be avail-
able under this part.

§1606.7 Corrective action, informal
conference, review of written mate-
rials, and final decision.

(a) If the Corporation proposes a cor-
rective action in the preliminary deter-
mination pursuant to §1606.6(a)(6) of
this part, then the recipient may ac-
cept and implement the corrective ac-
tion, in lieu of an informal conference
or submission of written materials
under this section, subject to the fol-
lowing requirements:

(1) Within 10 business days of receipt
of the preliminary determination, the
recipient may submit a draft compli-
ance agreement to accept the terms of
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the proposed corrective action, which
must include an implementation plan
and timeline;

(2) If the Corporation approves the
draft compliance agreement, including
any modifications suggested by the re-
cipient or the Corporation, then it
shall be memorialized in a final com-
pliance agreement signed by the Cor-
poration and the recipient, which shall
stay these proceedings;

(3) If the recipient completes the
terms of the written compliance agree-
ment in a time and manner that is sat-
isfactory to the Corporation, then the
Corporation shall withdraw the pre-
liminary determination; and

(4) If the Corporation determines at
any time that the recipient has not
presented an acceptable draft compli-
ance agreement, or has not fulfilled
any terms of the final compliance
agreement, then the Corporation shall
notify the recipient in writing. Within
15 calendar days of that notice, the
Corporation shall modify or affirm the
preliminary determination as a draft
final decision. The draft final decision
shall summarize these attempts at res-
olution. The draft final decision need
not engage in a detailed analysis of the
failure to resolve the substantial non-
compliance.

(b) A recipient may submit written
materials in opposition to the prelimi-
nary determination, request an infor-
mal conference, or both, as follows:

(1) For terminations or debarments,
within 30 calendar days of receipt of
the preliminary determination; or

(2) For limited reductions in funding,
within 10 business days of receipt of
the preliminary determination.

(c) Within 5 business days of receipt
of a request for a conference, the Cor-
poration shall notify the recipient of
the time and place the conference will
be held. Some or all of the participants
in the conference may attend via tele-
phone, unless the recipient requests an
in-person meeting between the Cor-
poration and at least one representa-
tive of the recipient. If the recipient
requests an in-person meeting, then
other participants may attend via tele-
phone. Alternative means of participa-
tion other than the telephone are per-
missible at the sole discretion of the
Corporation.

45 CFR Ch. XVI (10-1-14 Edition)

(d) The informal conference shall be
conducted by the Corporation em-
ployee who issued the preliminary de-
termination or any other Corporation
employee with a seniority level equiva-
lent to the level of an office director or
higher.

(e) At the informal conference, the
Corporation and the recipient shall
both have an opportunity to state their
case, seek to narrow the issues, explore
the possibilities of settlement or com-
promise including implementation of
corrective actions, and submit written
materials.

(f) If an informal conference is con-
ducted or written materials are sub-
mitted in opposition to the proposed
determination by the recipient, or
both, the Corporation shall consider
any written materials and any oral
presentation or written materials sub-
mitted by the recipient at an informal
conference. Based on any of these ma-
terials or the informal conference, or
both, the Corporation shall modify,
withdraw, or affirm the preliminary de-
termination through a draft final deci-
sion in writing, which shall be provided
to the recipient within the later of 15
calendar days after the conclusion of
the informal conference or after the re-
cipient of written materials in opposi-
tion to the proposed determination
(when no informal conference is re-
quested). Except for decisions to with-
draw the preliminary determination,
the draft final decision shall include a
summary of the issues raised in the in-
formal conference and presented in any
written materials. The draft final deci-
sion need not engage in a detailed anal-
ysis of all issues raised.

(g) If the recipient does not request
further process, as provided for in this
part, then, after the relevant time lim-
its have expired, the Corporation shall
notify the recipient that no further ap-
peal or review will be available under
this part and may proceed to issue the
final decision.

§1606.8 Hearing for a termination or
debarment.

(a) For terminations or debarments
only, the recipient may make a written
request for a hearing within the later
of: 30 calendar days of its receipt of the
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preliminary determination, or 15 cal-
endar days of receipt of the draft final
decision issued under §1606.7 of this
part, as the case may be.

(b) Within 10 business days after re-
ceipt of a request for a hearing, the
Corporation shall notify the recipient
in writing of the date, time, and place
of the hearing and the names of the
hearing officer and of the attorney who
will represent the Corporation. The
time, date, and location of the hearing
may be changed upon agreement of the
Corporation and the recipient.

(c) A hearing officer shall be ap-
pointed by the President or designee
and may be an employee of the Cor-
poration. The hearing officer shall not
have been involved in the current ter-
mination or debarment action, and the
President or designee shall determine
that the person is qualified to preside
over the hearing as an impartial deci-
sion maker. An impartial decision
maker is a person who has not formed
a prejudgment on the case and does not
have a pecuniary interest or personal
bias in the outcome of the proceeding.

(d) The hearing shall be scheduled to
commence at the earliest appropriate
date, ordinarily not later than 30 cal-
endar days after the Corporation re-
ceives the notice required by paragraph
(b) of this section.

(e) The hearing officer shall preside
over and conduct a full and fair hear-
ing, avoid delay, maintain order, and
insure that a record sufficient for full
disclosure of the facts and issues is
maintained.

(f) The hearing shall be open to the
public unless, for good cause and the
interests of justice, the hearing officer
determines otherwise.

(g) The Corporation and the recipient
shall be entitled to be represented by
counsel or by another person.

(h) At the hearing, the Corporation
and the recipient each may present its
case by oral or documentary evidence,
conduct examination and cross-exam-
ination of witnesses, examine any doc-
uments submitted, and submit rebuttal
evidence.

(i) The hearing officer shall not be
bound by the technical rules of evi-
dence and may make any procedural or
evidentiary ruling that may help to in-
sure full disclosure of the facts, to

§1606.9

maintain order, or to avoid delay. Ir-
relevant, immaterial, repetitious or
unduly prejudicial matter may be ex-
cluded.

(j) Official notice may be taken of
published policies, rules, regulations,
guidelines, and instructions of the Cor-
poration, of any matter of which judi-
cial notice may be taken in a Federal
court, or of any other matter whose ex-
istence, authenticity, or accuracy is
not open to serious question.

(k) A stenographic or electronic
record shall be made in a manner de-
termined by the hearing officer, and a
copy shall be made available to the re-
cipient at no cost.

(1) The Corporation shall have the
initial burden to show grounds for a
termination or debarment. The burden
of persuasion shall then shift to the re-
cipient to show by a preponderance of
evidence on the record that its funds
should not be terminated or that it
should not be debarred.

§1606.9 Recommended decision for a
termination or debarment.

(a) For termination or debarment
hearings under §1606.8 of this part,
within 20 calendar days after the con-
clusion of the hearing, the hearing offi-
cer shall issue a written recommended
decision to the recipient and the Cor-
poration, which may:

(1) Terminate financial assistance to
the recipient commencing as of a spe-
cific date;

(2) Impose a limited reduction of
funding commencing as of a specific
date;

(3) Continue the recipient’s current
level of financial assistance under the
grant or contract, subject to any modi-
fication or condition that may be
deemed necessary on the basis of infor-
mation adduced at the hearing; or

(4) Debar the recipient from receiving
an additional award of financial assist-
ance from the Corporation.

(b) The recommended decision shall
contain findings of the significant and
relevant facts and shall state the rea-
sons for the decision. Findings of fact
shall be based solely on the record of,
and the evidence adduced at the hear-
ing or on matters of which official no-
tice was taken.
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§1606.10 Final decision for a termi-
nation, debarment, or limited re-
duction of funding.

(a) If neither the Corporation nor the
recipient requests review by the Presi-
dent of a draft final decision pursuant
to §1606.7 of this part or a rec-
ommended decision pursuant to §1606.9,
as provided for in this part, within 10
business days after receipt by the re-
cipient, then the Corporation shall
issue to the recipient a final decision
containing either the draft final deci-
sion or the recommended decision, as
the case may be. No further appeal or
review will be available under this
part.

(b) The recipient or the Corporation
may seek review by the President of a
draft final decision or a recommended
decision. A request shall be made in
writing within 10 business days after
receipt of the draft final decision or
recommended decision by the party
seeking review and shall state in detail
the reasons for seeking review.

(c) The President’s review shall be
based solely on the administrative
record of the proceedings, including the
appeal to the President, and any addi-
tional submissions, either oral or in
writing, that the President may re-
quest. A recipient shall be given a copy
of, and an opportunity to respond to,
any additional submissions made to
the President. All submissions and re-
sponses made to the President shall be-
come part of the administrative record.
Upon request, the Corporation shall
provide a copy of the administrative
record to the recipient.

(d) For an appeal of a draft final deci-
sion involving a limited reduction of
funding pursuant to §1606.7 of this part
(for which there is no right to a hear-
ing under §1606.8 of this part) the
President may not review the appeal if
the President has had prior involve-
ment in the proceedings under this
part. If the President cannot review
the appeal, or the President chooses
not to do so, then the appeal shall be
reviewed by either the individual des-
ignated to do so pursuant to §1606.5(b)
of this part, or by another senior Cor-
poration employee designated by the
President who has not had prior in-
volvement in the proceedings under
this part.
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(e) As soon as practicable after re-
ceipt of the request for review of a
draft final decision or a recommended
decision, but not later than 30 calendar
days thereafter, the President or des-
ignee shall adopt, modify, or reverse
the draft final decision or the rec-
ommended decision, or direct further
consideration of the matter. In the
event of modification or reversal of a
recommended decision pursuant to
§1606.9 of this part, this decision shall
conform to the requirements of
§1606.9(b) of this part.

(f) The decision of the President or
designee under this section shall be-
come final upon receipt by the recipi-
ent.

§1606.11 Qualifications on
procedures.

hearing

(a) Except as modified by paragraph
(c) of this section, the hearing rights
set out in §§1606.6 through 1606.10 of
this part shall apply to any action to
debar a recipient or to terminate a re-
cipient’s funding.

(b) The Corporation may simulta-
neously take action to debar and ter-
minate a recipient within the same
hearing procedure that is set out in
§§1606.6 through 1606.10 of this part. In
such a case, the same hearing officer
shall oversee both the termination and
debarment actions in the same hearing.

(c) If the Corporation does not simul-
taneously take action to debar and ter-
minate a recipient under paragraph (b)
of this section and initiates a debar-
ment action based on a prior termi-
nation under §1606.4(b)(1) or (2), the
hearing procedures set out in §1606.6
through 1606.10 of this part shall not
apply. Instead:

(1) The President shall appoint a
hearing officer, as described in
§1606.8(c), to review the matter and
make a written recommended decision
on debarment.

(2) The Thearing officer’s rec-
ommended decision shall be based sole-
ly on the information in the adminis-
trative record of the termination pro-
ceedings providing grounds for the de-
barment and any additional submis-
sions, either oral or in writing, that
the hearing officer may request. The
recipient shall be given a copy of and
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an opportunity to respond to any addi-
tional submissions made to the hearing
officer. All submissions and responses
made to the hearing officer shall be-
come part of the administrative record.

(3) If neither party appeals the hear-
ing officer’s recommended decision
within 10 business days of receipt of
the recommended decision, the deci-
sion shall become final and the final
decision shall be issued by the Corpora-
tion to the recipient within 5 business
days.

(4) Either party may appeal the rec-
ommended decision to the President
who shall review the matter and issue
a final written decision pursuant to
§1606.9(b).

(d) All final debarment decisions
shall state the effective date of the de-
barment and the period of debarment,
which shall be commensurate with the
seriousness of the cause for debarment
but shall not be for longer than 6 years.

(e) The Corporation may reverse a de-
barment decision upon request for the
following reasons:

(1) Newly discovered material evi-
dence;

(2) Reversal of the conviction or civil
judgment upon which the debarment
was based;

(3) Bona fide change in ownership or
management of a recipient;

(4) Elimination of other causes for
which the debarment was imposed; or

(5) Other reasons the Corporation
deems appropriate.

§1606.12 Time and waiver.

(a) Except for the 6-year time limit
for debarments in §1606.11(d) of this
part, any period of time provided in
these rules may, upon good cause
shown and determined, be extended in
writing:

(1) By the Corporation, unless a hear-
ing officer has been appointed;

(2) By the hearing officer, until the
recommended decision has been issued;
or

(3) By the President at any time.

(b) Failure by the Corporation to
meet a time requirement of this part
does not preclude the Corporation from
terminating a recipient’s grant or con-
tract with the Corporation or imposing
a limited reduction of funding.

§1606.14

§1606.13 Interim and other funding,
reprogramming, implementation.

(a) Pending the completion of termi-
nation or limited reduction of funding
proceedings under this part, the Cor-
poration shall provide the recipient
with the level of financial assistance
provided for under its current grant or
contract for financial assistance with
the Corporation.

(b) After a final decision has been
made to terminate a recipient’s grant
or contract or to impose a limited re-
duction of funding, the recipient loses
all rights to the terminated or reduced
funds.

(c) After a final decision has been
made to terminate a recipient’s grant
or contract, the Corporation may au-
thorize closeout or transition funding,
or both, if necessary to enable the re-
cipient to close or transfer current
matters in a manner consistent with
the recipient’s professional responsibil-
ities to its present clients.

(d) The Corporation has sole discre-
tion to determine the manner in which
the final decision is implemented. The
Corporation’s discretion includes, but
is not limited to the decision to pro-
rate the amount of funds reduced over
the remaining disbursements in the
funding term or deduct the sum in a
single disbursement, or any other
method the Corporation deems appro-
priate.

(e) Funds recovered by the Corpora-
tion pursuant to a termination or lim-
ited reduction of funding shall be re-
allocated by the Corporation for basic
field purposes at its sole discretion.

§1606.14 Recompetition.

After a final decision has been issued
by the Corporation terminating finan-
cial assistance to a recipient in whole
for any service area, the Corporation
shall implement a new competitive bid-
ding process for the affected service
area. Until a new recipient has been
awarded a grant pursuant to such proc-
ess, the Corporation shall take all
practical steps to ensure the continued
provision of legal assistance in the
service area pursuant to §1634.11 of this
part.
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PART 1607—GOVERNING BODIES

Sec.

1607.1
1607.2
1607.3
1607.4
1607.5
1607.6

AUTHORITY: 42 U.S.C. 2996f(c); Pub. L. 103-
317.

SOURCE: 59 FR 65254, Dec. 19, 1994, unless
otherwise noted.

Purpose.

Definitions.

Composition.

Functions of a governing body.
Compensation.

Waiver.

§1607.1 Purpose.

This part is designed to insure that
the governing body of a recipient will
be well qualified to guide a recipient in
its efforts to provide high-quality legal
assistance to those who otherwise
would be unable to obtain adequate
legal counsel and to insure that the re-
cipient is accountable to its clients.

§1607.2 Definitions.

As used in this part,

(a) Attormey member means a board
member who is an attorney admitted
to practice in a State within the recipi-
ent’s service area.

(b) Board member means a member of
a recipient’s governing body or policy
body.

(c) Eligible client member means a
board member who is financially eligi-
ble to receive legal assistance under
the Act and part 1611 of this chapter at
the time of appointment to each term
of office to the recipient’s governing
body, without regard to whether the
person actually has received or is re-
ceiving legal assistance at that time.
Eligibility of client members shall be
determined by the recipient or, if the
recipient so chooses, by the appointing
organization(s) or group(s) in accord-
ance with written policies adopted by
the recipient.

(d) Governing body means the board of
directors or other body with authority
to govern the activities of a recipient
receiving funds under §1006(a)(1)(A) of
the Act.

(e) Policy body means a policy board
or other body established by a recipi-
ent to formulate and enforce policy
with respect to the services provided
under a grant or contract made under
the Act.
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(f) Recipient means any grantee or
contractor receiving financial assist-
ance from the Corporation under
§1006(a)(1)(A) of the Act.

§1607.3 Composition.

(a) A recipient shall be incorporated
in a State in which it provides legal as-
sistance and shall have a governing
body which reasonably reflects the in-
terests of the eligible clients in the
area served and which consists of mem-
bers, each of whom is supportive of the
purposes of the Act and has an interest
in, and knowledge of, the delivery of
quality legal services to the poor.

(b) At least sixty percent (60%) of a
governing body shall be attorney mem-
bers.

(1) A majority of the members of the
governing body shall be attorney mem-
bers appointed by the governing
body(ies) of one or more State, county
or municipal bar associations, the
membership of which represents a ma-
jority of attorneys practicing law in
the localities in which the recipient
provides legal assistance.

(i) Appointments may be made either
by the bar association which represents
a majority of attorneys in the recipi-
ent’s service area or by bar associa-
tions which collectively represent a
majority of the attorneys practicing
law in the recipient’s service area.

(ii) Recipients that provide legal as-
sistance in more than one State may
provide that appointments of attorney
members be made by the appropriate
bar association(s) in the State(s) or lo-
cality(ies) in which the recipient’s
principal office is located or in which
the recipient provides legal assistance.

(2) Any additional attorney members
may be selected by the recipient’s gov-
erning body or may be appointed by
other organizations designated by the
recipient which have an interest in the
delivery of legal services to the poor.

(3) Appointments shall be made so as
to insure that the attorney members
reasonably reflect the diversity of the
legal community and the population of
the areas served by the recipient, in-
cluding race, ethnicity, gender and
other similar factors.

(c) At least one-third of the members
of a recipient’s governing body shall be
eligible clients when appointed. The
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members who are eligible clients shall
be appointed by a variety of appro-
priate groups designated by the recipi-
ent that may include, but are not lim-
ited to, client and neighborhood asso-
ciations and community-based organi-
zations which advocate for or deliver
services or resources to the client com-
munity served by the recipient. Recipi-
ents shall designate groups in a man-
ner that reflects, to the extent pos-
sible, the variety of interests within
the client community, and eligible cli-
ent members should be selected so that
they reasonably reflect the diversity of
the eligible client population served by
the recipient, including race, gender,
ethnicity and other similar factors.

(d) The remaining members of a gov-
erning body may be appointed by the
recipient’s governing body or selected
in a manner described in the recipient’s
bylaws or policies, and the appoint-
ment or selection shall be made so that
the governing body as a whole reason-
ably reflects the diversity of the areas
served by the recipient, including race,
ethnicity, gender and other similar fac-
tors.

(e) The nonattorney members of a
governing body shall not be dominated
by persons serving as the representa-
tives of a single association, group or
organization, except that eligible cli-
ent members may be selected from cli-
ent organizations that are composed of
coalitions of numerous smaller or re-
gionally based client groups.

(f) Members of a governing body may
be selected by appointment, election,
or other means consistent with this
part and with the recipient’s bylaws
and applicable State law.

(2) Recipients shall make reasonable
and good faith efforts to insure that
governing body vacancies are filled as
promptly as possible.

(h) Recipients may recommend can-
didates for governing body membership
to the appropriate bar associations and
other appointing groups and should
consult with the appointing organiza-
tions to insure that:

(1) Appointees meet the criteria for
board membership set out in this part,
including financial eligibility for per-
sons appointed as eligible clients, bar
admittance requirements for attorney
board members, and the general re-

§1607.5

quirements that all members be sup-
portive of the purposes of the Act and
have an interest in and knowledge of
the delivery of legal services to the
poor;

(2) The particular categories of board
membership and the board as a whole
meet the diversity requirements de-
scribed in §§1607.3(b)(3), 1607.3(c) and
1607.3(d);

(3) Appointees do not have actual and
significant individual or institutional
conflicts of interest with the recipient
or the recipient’s client community
that could reasonably be expected to
influence their ability to exercise inde-
pendent judgment as members of the
recipient’s governing body.

§1607.4 Functions of a
body.

(a) A governing body shall have at
least four meetings a year. A recipient
shall give timely and reasonable prior
public notice of all meetings, and all
meetings shall be public except for
those concerned with matters properly
discussed in executive session in ac-
cordance with written policies adopted
by the recipient’s governing body.

(b) In addition to other powers and
responsibilities that may be provided
for by State law, a governing body
shall establish and enforce broad poli-
cies governing the operation of a re-
cipient, but neither the governing body
nor any member thereof shall interfere
with any attorney’s professional re-
sponsibilities to a client or obligations
as a member of the profession or inter-
fere with the conduct of any ongoing
representation.

(c) A governing body shall adopt by-
laws which are consistent with State
law and the requirements of this part.
Recipients shall submit a copy of such
bylaws to the Corporation and shall
give the Corporation notice of any
changes in such bylaws within a rea-
sonable time after the change is made.

governing

§1607.5 Compensation.

(a) While serving on the governing
body of a recipient, no attorney mem-
ber shall receive compensation from
that recipient, but any member may
receive a reasonable per diem expense
payment or reimbursement for actual
expenses for normal travel and other
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reasonable out-of-pocket expenses in
accordance with written policies adopt-
ed by the recipient.

(b) Pursuant to a waiver granted
under §1607.6(b)(1), a recipient may
adopt policies that would permit part-
ners or associates of attorney members
to participate in any compensated pri-
vate attorney involvement activities
supported by the recipient.

(c) A recipient may adopt policies
that permit attorney members, subject
to terms and conditions applicable to
other attorneys in the service area:

(1) To accept referrals of fee-gener-
ating cases under part 1609 of these reg-
ulations;

(2) To participate in any uncompen-
sated private attorney involvement ac-
tivities supported by the recipient;

(3) To seek and accept attorneys’ fees
awarded by a court or administrative
body or included in a settlement in
cases undertaken pursuant to §§1607.5
(c) (1) and (2); and

(4) To receive reimbursement from
the recipient for out-of-pocket ex-
penses incurred by the attorney mem-
ber as part of the activities undertaken
pursuant to §1607.5(c)(2).

[69 FR 65254, Dec. 19, 1994, as amended at 60
FR 2330, Jan. 9, 1995]

§1607.6 Waiver.

(a) Upon application, the president
shall waive the requirements of this
part to permit a recipient that was
funded under §222(a)(3) of the Economic
Opportunity Act of 1964 and, on July 25,
1974, had a majority of persons who
were not attorneys on its governing
body, to continue such nonattorney
majority.

(b) Upon application, the president
may waive any of the requirements of
this part which are not mandated by
applicable law if a recipient dem-
onstrates that it cannot comply with
them because of: (1) The nature of the
population, legal community or area
served; or (2) Special circumstances,
including but not limited to, con-
flicting requirements of the recipient’s
other major funding source(s) or State
law.

(c) A recipient seeking a waiver
under §1607.6(b)(1) shall demonstrate
that it has made diligent efforts to
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comply with the requirements of this
part.

(d) As a condition of granting a waiv-
er under §1607.6(b)(2) of any of the re-
quirements imposed upon governing
bodies by §1607.3, the president shall
require that a recipient have a policy
body with a membership composed and
appointed in the manner prescribed by
§1607.3. Such policy body shall be sub-
ject to the meeting requirements of
§1607.4(a) and its attorney members
shall be subject to the restrictions on
compensation contained in §1607.5. The
policy body shall have such specific
powers and vresponsibilities as the
President determines are necessary to
enable it to formulate and enforce pol-
icy with respect to the services pro-
vided under the recipient’s LSC grant
or contract.

PART 1608—PROHIBITED POLITICAL
ACTIVITIES

Sec.

1608.1 Purpose.

1608.2 Definition.

1608.3 Prohibitions applicable to the Cor-
poration and to recipients.

1608.4 Prohibitions applicable to all employ-
ees.

1608.5 Prohibitions applicable to Corpora-
tion employees and staff attorneys.

1608.6 Prohibitions applicable to attorneys
and to staff attorneys.

1608.7 Attorney-client relationship.

1608.8 Enforcement.

AUTHORITY: Secs. 1001(5), 1005(b)(2),
1006(b)(3), 1006(b)(5)(B), 1006(d)(3), 1006 (d)(4),

1006(e)(1), 1006(e)(2), 1007(a)(6), 1007(b)(2); 42
U.8.C. 2996(5), 2996d(b)(2), 2996e(b)(3),
2996e(b)(5)(B), 2996e(d)(3), 2996e(d)(4),

2996e(e)(1), 2996e(e)(2), 2996f(a)(6), 2996(b)(2).

SOURCE: 43 FR 32773, July 28, 1978, unless
otherwise noted.

§1608.1 Purpose.

This part is designed to insure that
the Corporation’s resources will be
used to provide high quality legal as-
sistance and not to support or promote
political activities or interests. The
part should be construed and applied so
as to further this purpose without in-
fringing upon the constitutional rights
of employees or the professional re-
sponsibilities of attorneys to their cli-
ents.
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§1608.2 Definition.

Legal assistance activities, as used in
this part, means any activity.

(a) Carried out during an employee’s
working hours;

(b) Using resources provided by the
Corporation or by a recipient; or

(c) That, in fact, provides legal ad-
vice, or representation to an eligible
client.

§1608.3 Prohibitions applicable to the
Corporation and to recipients.

(a) Neither the Corporation nor any
recipient shall use any political test or
qualification in making any decision,
taking any action, or performing any
function under the act.

(b) Neither the Corporation nor any
recipient shall contribute or make
available Corporation funds, or any
personnel or equipment

(1) To any political party or associa-
tion;

(2) To the campaign of any candidate
for public or party office; or

(3) For use in advocating or opposing
any ballot measure, initiative, or ref-
erendum.

§1608.4 Prohibitions applicable to all
employees.

(a) No employee shall intentionally
identify the Corporation or a recipient
with any partisian or nonpartisan po-
litical activity, or with the campaign
of any candidate for public or party of-
fice.

(b) No employee shall use any Cor-
poration funds for activities prohibited
to attorneys under §1608.6; nor shall an
employee intentionally identify or en-
courage others to identify the Corpora-
tion or a recipient with such activities.

§1608.5 Prohibitions applicable to
Corporation employees and to staff
attorneys.

While employed under the act, no
Corporation employee and no staff at-
torney shall, at any time,

(a) Use official authority or influence
for the purpose of interfering with or
affecting the result of an election or
nomination for office, whether partisan
of nonpartisan;

(b) Directly or indirectly coerce, at-
tempt to coerce, command or advise an
employee of the Corporation or of any

§1609.1

recipient to pay, lend, or contribute
anything of value to a political party,
or committee, organization, agency or
person for political purposes; or

(c) Be a candidate for partisan elec-
tive public office.

§1608.6 Prohibitions applicable to at-
torneys and to staff attorneys.

While engaged in legal assistance ac-
tivities supported under the act, no at-
torney shall engage in

(a) Any political activity,

(b) Any activity to provide voters
with transportation to the polls, or to
provide similar assistance in connec-
tion with an election, or

(c) Any voter registration activity.

§1608.7 Attorney-client relationship.

Nothing in this part is intended to
prohibit an attorney or staff attorney
from providing any form of legal assist-
ance to an eligible client, or to inter-
fere with the fulfillment of any attor-
ney’s professional responsibilities to a
client.

§1608.8 Enforcement.

This part shall be enforced according
to the procedures set forth in §1612.5.

PART 1609—FEE-GENERATING
CASES

Sec.
1609.1
1609.2

Purpose.

Definition.

1609.3 General requirements.

1609.4 Accounting for and use of attorneys’
fees.

1609.5 Acceptance of reimbursement from a
client.

1609.6 Recipient policies,
recordkeeping.

procedures and

AUTHORITY: 42 U.S.C.

2996e(c)(6).

SOURCE: 62 FR 19399, Apr. 21, 1997, unless
otherwise noted.

2996f(b)(1) and

§1609.1 Purpose.

This part is designed:

(a) To ensure that recipients do not
use scarce legal services resources
when private attorneys are available to
provide effective representation and

(b) To assist eligible clients to obtain
appropriate and effective legal assist-
ance.
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§1609.2 Definition.

(a) Fee-generating case means any
case or matter which, if undertaken on
behalf of an eligible client by an attor-
ney in private practice, reasonably
may be expected to result in a fee for
legal services from an award to a cli-
ent, from public funds or from the op-
posing party.

(b) Fee-generating case does not in-
clude a case where:

(1) A court appoints a recipient or an
employee of a recipient to provide rep-
resentation in a case pursuant to a
statute or a court rule or practice
equally applicable to all attorneys in
the jurisdiction, or

(2) A recipient undertakes represen-
tation under a contract with a govern-
ment agency or other entity.

§1609.3 General requirements.

(a) Except as provided in paragraph
(b) of this section, a recipient may not
use Corporation funds to provide legal
assistance in a fee-generating case un-
less:

(1) The case has been rejected by the
local lawyer referral service, or by two
private attorneys; or

(2) Neither the referral service nor
two private attorneys will consider the
case without payment of a consulta-
tion fee.

(b) A recipient may provide legal as-
sistance in a fee-generating case with-
out first attempting to refer the case
pursuant to paragraph (a) of this sec-
tion only when:

(1) An eligible client is seeking bene-
fits under Subchapter II of the Social
Security Act, 42 U.S.C. 401 et seq., as
amended, Federal Old Age, Survivors,
and Disability Insurance Benefits; or
Subchapter XVI of the Social Security
Act, 42 U.S.C. 1381 et seq., as amended,
Supplemental Security Income for
Aged, Blind, and Disabled;

(2) The recipient, after consultation
with appropriate representatives of the
private bar, has determined that the
type of case is one that private attor-
neys in the area served by the recipient
ordinarily do not accept, or do not ac-
cept without prepayment of a fee; or

(3) The director of the recipient, or
the director’s designee, has determined
that referral of the case to the private
bar is not possible because:
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(i) Documented attempts to refer
similar cases in the past generally have
been futile;

(ii) Emergency circumstances compel
immediate action before referral can be
made, but the client is advised that, if
appropriate, and consistent with pro-
fessional responsibility, referral will be
attempted at a later time; or

(iii) Recovery of damages is not the
principal object of the recipient’s cli-
ent’s case and substantial statutory at-
torneys’ fees are not likely to be avail-
able.

[62 FR 19399, Apr. 21, 1997, as amended at 75
FR 6818, Feb. 11, 2010; 76 FR 23504, Apr. 27,
2011]

§1609.4 Accounting for and use of at-
torneys’ fees.

(a) Attorneys’ fees received by a re-
cipient for representation supported in
whole or in part with funds provided by
the Corporation shall be allocated to
the fund in which the recipient’s LSC
grant is recorded in the same propor-
tion that the amount of Corporation
funds expended bears to the total
amount expended by the recipient to
support the representation.

(b) Attorneys’ fees received shall be
recorded during the accounting period
in which the money from the fee award
is actually received by the recipient
and may be expended for any purpose
permitted by the LSC Act, regulations
and other law applicable at the time
the money is received.

[75 FR 6818, Feb. 11, 2010]

§1609.5 Acceptance of reimbursement
from a client.

(a) When a case results in recovery of
damages or statutory benefits, a recipi-
ent may accept reimbursement from
the client for out-of-pocket costs and
expenses incurred in connection with
the case, if the client has agreed in
writing to reimburse the recipient for
such costs and expenses out of any such
recovery.

(b) A recipient may require a client
to pay court costs when the client does
not qualify to proceed in forma pauperis
under the rules of the jurisdiction.

[75 FR 6818, Feb. 11, 2010]
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§1609.6 Recipient policies, procedures
and recordkeeping.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

[62 FR 19399, Apr. 21, 1997. Redesignated at 75
FR 6818, Feb. 11, 2010]

PART 1610—USE OF NON-LSC
FUNDS, TRANSFERS OF LSC
FUNDS, PROGRAM INTEGRITY

Sec.

1610.1 Purpose.

1610.2 Definitions.

1610.3 Prohibition.

1610.4 Authorized use of non-LSC funds.

1610.5 Notification.

1610.6 Applicability.

1610.7 Transfers of LISC funds.

1610.8 Program integrity of recipient.

1610.9 Accounting.

AUTHORITY: 42 U.S.C. 2996i; Pub. L. 104-208,
110 Stat. 3009; Pub. L. 104-134, 110 Stat. 1321;
Pub. L. 111-117; 123 Stat. 3034.

SOURCE: 62 FR 27698, May 21, 1997, unless
otherwise noted.

§1610.1 Purpose.

This part is designed to implement
statutory restrictions on the use of
non-LSC funds by LSC recipients and
to ensure that no LSC-funded entity
shall engage in any restricted activi-
ties and that recipients maintain ob-
jective integrity and independence
from organizations that engage in re-
stricted activities.

§1610.2 Definitions.

(a) Purpose prohibited by the LSC Act
means any activity prohibited by the
following sections of the LSC Act and
those provisions of the Corporation’s
regulations that implement such sec-
tions of the Act:

(1) Sections 1006(d)(3), 1006(d)(4),
1007(a)(6), and 1007(b)(4) of the LLSC Act
and 45 CFR part 1608 of the LLSC Regu-
lations (Political activities);

(2) Section 1007(a)(10) of the LSC Act
(Activities inconsistent with profes-
sional responsibilities);

(3) Section 1007(b)(1) of the LSC Act
and 45 CFR part 1609 of the LSC regula-
tions (Fee-generating cases);

§1610.2

(4) Section 1007(b)(2) of the LSC Act
and 45 CFR part 1613 of the LSC Regu-
lations (Criminal proceedings);

(5) Section 1007(b)(3) of the LSC Act
and 45 CFR part 1615 of the LLSC Regu-
lations (Actions challenging criminal
convictions);

(6) Section 1007(b)(7) of the LSC Act
and 45 CFR part 1612 of the LLSC Regu-
lations (Organizing activities);

(7) Section 1007(b)(8) of the LSC Act
(Abortions);

(8) Section 1007(b)(9) of the LSC Act
(School desegregation); and

(9) Section 1007(b)(10) of the LSC Act
(Violations of Military Selective Serv-
ice Act or military desertion).

(b) Activity prohibited by or incon-
sistent with Section 504 means any activ-
ity prohibited by, or inconsistent with
the requirements of, the following sec-
tions of 110 Stat. 1321 (1996) and those
provisions of the Corporation’s regula-
tions that implement those sections:

(1) Section 504(a)(1) and 45 CFR part
1632 of the LSC Regulations (Redis-
tricting);

(2) Sections 504(a) (2) through (6), as
modified by Sections 504 (b) and (e),
and 45 CFR part 1612 of the LLSC Regu-
lations (Legislative and administrative
advocacy);

(3) Section 504(a)(7) and 45 CFR part
1617 of the LSC Regulations (Class ac-
tions);

(4) Section 504(a)(8) and 45 CFR part
1636 of the LSC Regulations (Client
identification and statement of facts);

(5) Section 504(a)(9) and 45 CFR part
1620 of the LSC Regulations (Prior-
ities);

(6) Section 504(a)(10) and 45 CFR part
1635 of the LSC Regulations
(Timekeeping);

(7) Section 504(a)(11) and 45 CFR part
1626 of the LLSC Regulations (Aliens);

(8) Section 504(a)(12) and 45 CFR part
1612 of the LSC Regulations (Public
policy training);

(9) Section 504(a)(14) (Abortion litiga-
tion);

(10) Section 504(a)(15) and 45 CFR part
1637 of the LSC Regulations (Prisoner
litigation);

(11) Section 504(a)(16), as modified by
Section 504(e), and 45 CFR part 1639 of
the LSC Regulations (Welfare reform);
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(12) Section 504(a)(17) and 45 CFR part
1633 of the LSC Regulations (Drug-re-
lated evictions); and

(13) Section 504(a)(18) and 45 CFR part
1638 of the LLSC Regulations (In-person
solicitation).

(c) IOLTA funds means funds derived
from programs established by State
court rules or legislation that collect
and distribute interest on lawyers’
trust accounts.

(d) Non-LSC funds means funds de-
rived from a source other than the Cor-
poration.

(e) Private funds means funds derived
from an individual or entity other than
a governmental source or LSC.

(f) Public funds means non-LSC funds
derived from a Federal, State, or local
government or instrumentality of a
government. For purposes of this part,
IOLTA funds shall be treated in the
same manner as public funds.

(g) Transfer means a payment of LSC
funds by a recipient to a person or enti-
ty for the purpose of conducting pro-
grammatic activities that are nor-
mally conducted by the recipient, such
as the representation of eligible cli-
ents, or that provide direct support to
the recipient’s legal assistance activi-
ties. Transfer does not include any pay-
ment of LSC funds to vendors, account-
ants or other providers of goods and
services made by the recipient in the
normal course of business.

(h) Tribal funds means funds received
from an Indian tribe or from a private
nonprofit foundation or organization
for the benefit of Indians or Indian
tribes.

[62 FR 27698, May 21, 1997, as amended at 75
FR 6818, Feb. 11, 2010]

§1610.3 Prohibition.

A recipient may not use non-LSC
funds for any purpose prohibited by the
LSC Act or for any activity prohibited
by or inconsistent with Section 504, un-
less such use is authorized by §§1610.4,
1610.6 or 1610.7 of this part.

§1610.4 Authorized wuse of non-LSC
funds.

(a) A recipient may receive tribal
funds and expend them in accordance
with the specific purposes for which
the tribal funds were provided.
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(b) A recipient may receive public or
IOLTA funds and use them in accord-
ance with the specific purposes for
which they were provided, if the funds
are not used for any activity prohibited
by or inconsistent with Section 504.

(c) A recipient may receive private
funds and use them in accordance with
the purposes for which they were pro-
vided, provided that the funds are not
used for any activity prohibited by the
LSC Act or prohibited or inconsistent
with Section 504.

(d) A recipient may use non-LSC
funds to provide legal assistance to an
individual who is not financially eligi-
ble for services under part 1611 of this
chapter, provided that the funds are
used for the specific purposes for which
those funds were provided and are not
used for any activity prohibited by the
LSC Act or prohibited by or incon-
sistent with Section 504.

§1610.5 Notification.

(a) Except as provided in paragraph
(b) of this section, no recipient may ac-
cept funds from any source other than
the Corporation, unless the recipient
provides to the source of the funds
written notification of the prohibitions
and conditions which apply to the
funds.

(b) A recipient is not required to pro-
vide such notification for receipt of
contributions of less than $250.

§1610.6 Applicability.

Notwithstanding §1610.7(a), the pro-
hibitions referred to in §§1610.2(a)(4)
(Criminal proceedings), (a)(b) (Actions
challenging criminal convictions),
(b)(7) (Aliens) or (b)(11) (Prisoner liti-
gation) of this part will not apply to:

(a) A recipient’s or subrecipient’s
separately funded public defender pro-
gram or project; or

(b) Criminal or related cases accepted
by a recipient or subrecipient pursuant
to a court appointment.

§1610.7 Transfers of LSC funds.

(a) If a recipient transfers LSC funds
to another person or entity, the prohi-
bitions and requirements referred to in
this part, except as modified by para-
graphs (b) and (c¢c) of this section, will
apply both to the LSC funds trans-
ferred and to the non-LSC funds of the
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person or entity to whom those funds
are transferred.

(b)(1) In regard to the requirement in
§1610.2(b)(5) on priorities, persons or
entities receiving a transfer of LSC
funds shall either:

(i) Use the funds transferred con-
sistent with the recipient’s priorities;
or

(ii) Establish their own priorities for
the use of the funds transferred con-
sistent with 45 CFR part 1620;

(2) In regard to the requirement in
§1610.2(b)(6) on timekeeping, persons or
entities receiving a transfer of LSC
funds are required to maintain records
of time spent on each case or matter
undertaken with the funds transferred.

(c) For a transfer of LLSC funds to bar
associations, pro bono programs, pri-
vate attorneys or law firms, or other
entities for the sole purpose of funding
private attorney involvement activi-
ties (PAI) pursuant to 45 CFR part 1614,
the prohibitions or requirements of
this part shall apply only to the funds
transferred.

§1610.8 Program integrity of recipi-
ent.

(a) A recipient must have objective
integrity and independence from any
organization that engages in restricted
activities. A recipient will be found to
have objective integrity and independ-
ence from such an organization if:

(1) The other organization is a legally
separate entity;

(2) The other organization receives
no transfer of LSC funds, and LSC
funds do not subsidize restricted activi-
ties; and

(3) The recipient is physically and fi-
nancially separate from the other orga-
nization. Mere bookkeeping separation
of LSC funds from other funds is not
sufficient. Whether sufficient physical
and financial separation exists will be
determined on a case-by-case basis and
will be based on the totality of the
facts. The presence or absence of any
one or more factors will not be deter-
minative. Factors relevant to this de-
termination shall include but will not
be limited to:

(i) The existence of separate per-
sonnel;

(i1) The existence of separate ac-
counting and timekeeping records;

§1611.1

(iii) The degree of separation from fa-
cilities in which restricted activities
occur, and the extent of such restricted
activities; and

(iv) The extent to which signs and
other forms of identification which dis-
tinguish the recipient from the organi-
zation are present.

(b) Each recipient’s governing body
must certify to the Corporation within
180 days of the effective date of this
part that the recipient is in compliance
with the requirements of this section.
Thereafter, the recipient’s governing
body must certify such compliance to
the Corporation on an annual basis.

§1610.9 Accounting.

Funds received by a recipient from a
source other than the Corporation
shall be accounted for as separate and
distinct receipts and disbursements in
a manner directed by the Corporation.

PART 1611—FINANCIAL ELIGIBILITY

Sec.
1611.1
1611.2

Purpose.

Definitions.

1611.3 Financial eligibility policies.

1611.4 Financial eligibility for legal assist-
ance.

1611.5 Authorized exceptions to the recipi-
ent’s annual income ceiling.

1611.6 Representation of groups.

1611.7 Manner of determining financial eli-
gibility.

1611.8 Changes in financial eligibility sta-
tus.

1611.9 Retainer agreements.

APPENDIX A TO PART 1611—INCOME LEVEL FOR
INDIVIDUALS ELIGIBLE FOR ASSISTANCE

AUTHORITY: 42 U.S.C. 2996e(b)(1), 2996e(b)(3),
2996f(a)(1), 2996f(a)(2), 2996g(e); Section 509(h)
of Pub. L. 104-134, 110 Stat. 1321 (1996); Pub.
L. 105-119, 11 Stat. 2512 (1998).

SOURCE: 70 FR 45562, Aug. 8, 2005, unless
otherwise noted.

§1611.1 Purpose.

This part sets forth requirements re-
lating to the financial eligibility of in-
dividual applicants for legal assistance
supported with LSC funds and recipi-
ents’ responsibilities in making finan-
cial eligibility determinations. This
part is not intended to and does not
create any entitlement to service for
persons deemed financially eligible.
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This part also seeks to ensure that fi-
nancial eligibility is determined in a
manner conducive to development of
an effective attorney-client relation-
ship. In addition, this part sets forth
standards relating to the eligibility of
groups for legal assistance supported
with LSC funds. Finally, this part sets
forth requirements relating to recipi-
ents’ responsibilities in executing re-
tainer agreements with clients.

§1611.2 Definitions.

(a) ‘“Advice and counsel’” means legal
assistance that is limited to the review
of information relevant to the client’s
legal problem(s) and counseling the cli-
ent on the relevant law and/or sug-
gested course of action. Advice and
counsel does not encompass drafting of
documents or making third-party con-
tacts on behalf of the client.

(b) ‘““‘Applicable rules of professional
responsibility’”’ means the rules of eth-
ics and professional responsibility gen-
erally applicable to attorneys in the ju-
risdiction where the recipient provides
legal services.

(c) ‘““Applicant” means an individual
who is seeking legal assistance sup-
ported with LSC funds from a recipi-
ent. The term does not include a group,
corporation or association.

(d) ‘“Assets” means cash or other re-
sources of the applicant or members of
the applicant’s household that are
readily convertible to cash, which are
currently and actually available to the
applicant.

(e) “‘Brief services’” means legal as-
sistance in which the recipient under-
takes to provide a discrete and time-
limited service to a client beyond ad-
vice and consultation, including but
not limited to activities, such as the
drafting of documents or making lim-
ited third party contacts on behalf of a
client.

(f) “Extended service’’ means legal
assistance characterized by the per-
formance of multiple tasks incident to
continuous representation. Examples
of extended service would include rep-
resentation of a client in litigation, an
administrative adjudicative pro-
ceeding, alternative dispute resolution
proceeding, extended negotiations with
a third party, or other legal represen-
tation in which the recipient under-
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takes responsibility for protecting or
advancing a client’s interest beyond
advice and counsel or brief services.

(g) ‘“Governmental program for low
income individuals or families’” means
any Federal, State or local program
that provides benefits of any kind to
persons whose eligibility is determined
on the basis of financial need.

(h) ‘““Governmental program for per-
sons with disabilities”” means any Fed-
eral, State or local program that pro-
vides benefits of any kind to persons
whose eligibility is determined on the
basis of mental and/or physical dis-
ability.

(i) “Income” means actual current
annual total cash receipts before taxes
of all persons who are resident mem-
bers and contribute to the support of
an applicant’s household, as that term
is defined by the recipient. Total cash
receipts include, but are not limited to,
wages and salaries before any deduc-
tion; income from self-employment
after deductions for business or farm
expenses; regular payments from gov-
ernmental programs for low income
persons or persons with disabilities; so-
cial security payments; unemployment
and worker’s compensation payments;
strike benefits from union funds; vet-
erans benefits; training stipends; ali-
mony; child support payments; mili-
tary family allotments; public or pri-
vate employee pension benefits; reg-
ular insurance or annuity payments;
income from dividends, interest, rents,
royalties or from estates and trusts;
and other regular or recurring sources
of financial support that are currently
and actually available to the applicant.
Total cash receipts do not include the
value of food or rent received by the
applicant in lieu of wages; money with-
drawn from a bank; tax refunds; gifts;
compensation and/or one-time insur-
ance payments for injuries sustained;
non-cash benefits; and up to $2,000 per
year of funds received by individual
Native Americans that is derived from
Indian trust income or other distribu-
tions exempt by statute.

§1611.3 Financial eligibility policies.

(a) The governing body of a recipient
shall adopt policies consistent with
this part for determining the financial
eligibility of applicants and groups.
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The governing body shall review its fi-
nancial eligibility policies at least
once every three years and make ad-
justments as necessary. The recipient
shall implement procedures consistent
with its policies.

(b) As part of its financial eligibility
policies, every recipient shall specify
that only individuals and groups deter-
mined to be financially eligible under
the recipient’s financial eligibility
policies and LSC regulations may re-
ceive legal assistance supported with
LSC funds.

(c)(1) As part of its financial eligi-
bility policies, every recipient shall es-
tablish annual income ceilings for indi-
viduals and households, which may not
exceed one hundred and twenty five
percent (125%) of the current official
Federal Poverty Guidelines amounts.
The Corporation shall annually cal-
culate 125% of the Federal Poverty
Guidelines amounts and publish such
calculations in the FEDERAL REGISTER
as a revision to Appendix A to this
part.

(2) As part of its financial eligibility
policies, a recipient may adopt author-
ized exceptions to its annual income
ceilings consistent with §1611.5.

(d)A) As part of its financial eligi-
bility policies, every recipient shall es-
tablish reasonable asset ceilings for in-
dividuals and households. In estab-
lishing asset ceilings, the recipient
may exclude consideration of a house-
hold’s principal residence, vehicles
used for transportation, assets used in
producing income, and other assets
which are exempt from attachment
under State or Federal law.

(2) The recipient’s policies may pro-
vide authority for waiver of its asset
ceilings for specific applicants under
unusual circumstances and when ap-
proved by the recipient’s Executive Di-
rector, or his/her designee. When the
asset ceiling is waived, the recipient
shall record the reasons for such waiv-
er and shall keep such records as are
necessary to inform the Corporation of
the reasons for such waiver.

(e) Notwithstanding any other provi-
sion of this part, or other provision of
the recipient’s financial eligibility
policies, every recipient shall specify
as part of its financial eligibility poli-
cies that in assessing the income or as-
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sets of an applicant who is a victim of
domestic violence, the recipient shall
consider only the assets and income of
the applicant and members of the ap-
plicant’s household other than those of
the alleged perpetrator of the domestic
violence and shall not include any as-
sets held by the alleged perpetrator of
the domestic violence, jointly held by
the applicant with the alleged perpe-
trator of the domestic violence, or as-
sets jointly held by any member of the
applicant’s household with the alleged
perpetrator of the domestic violence.

(f) As part of its financial eligibility
policies, a recipient may adopt policies
that permit financial eligibility to be
established by reference to an appli-
cant’s receipt of benefits from a gov-
ernmental program for low-income in-
dividuals or families consistent with
§1611.4(c).

(g) Before establishing its financial
eligibility policies, a recipient shall
consider the cost of living in the serv-
ice area or locality and other relevant
factors, including but not limited to:

(1) The number of clients who can be
served by the resources of the recipi-
ent;

(2) The population that would be eli-
gible at and below alternative income
and asset ceilings; and

(3) The availability and cost of legal
services provided by the private bar
and other free or low cost legal services
providers in the area.

§1611.4 Financial eligibility for legal
assistance.

(a) A recipient may provide legal as-
sistance supported with LiSC funds only
to individuals whom the recipient has
determined to be financially eligible
for such assistance. Nothing in this
part, however, prohibits a recipient
from providing legal assistance to an
individual without regard to that indi-
vidual’s income and assets if the legal
assistance is wholly supported by funds
from a source other than LSC, and is
otherwise permissible under applicable
law and regulation.

(b) Consistent with the recipient’s fi-
nancial eligibility policies and this
part, the recipient may determine an
applicant to be financially eligible for
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legal assistance if the applicant’s as-
sets do not exceed the recipient’s appli-
cable asset ceiling established pursu-
ant to §1611.3(d)(1), or the applicable
asset ceiling has been waived pursuant
§1611.3(d)(2), and:

(1) The applicant’s income is at or
below the recipient’s applicable annual
income ceiling; or

(2) The applicant’s income exceeds
the recipient’s applicable annual in-
come ceiling but one or more of the au-
thorized exceptions to the annual in-
come ceilings, as provided in §1611.5,
applies.

(c) Consistent with the recipient’s
policies, a recipient may determine an
applicant to be financially eligible
without making an independent deter-
mination of income or assets, if the ap-
plicant’s income is derived solely from
a governmental program for low-in-
come individuals or families, provided
that the recipient’s governing body has
determined that the income standards
of the governmental program are at or
below 125% of the Federal Poverty
Guidelines amounts and that the gov-
ernmental program has eligibility
standards which include an assets test.

§1611.5 Authorized exceptions to the
annual income ceiling.

(a) Consistent with the recipient’s
policies and this part, a recipient may
determine an applicant whose income
exceeds the recipient’s applicable an-
nual income ceiling to be financially
eligible if the applicant’s assets do not
exceed the recipient’s applicable asset
ceiling established pursuant to
§1611.3(d), or the asset ceiling has been
waived pursuant to §1611.3(d)(2), and:

(1) The applicant is seeking legal as-
sistance to maintain benefits provided
by a governmental program for low in-
come individuals or families; or

(2) The Executive Director of the re-
cipient, or his/her designee, has deter-
mined on the basis of documentation
received by the recipient, that the ap-
plicant’s income is primarily com-
mitted to medical or nursing home ex-
penses and that, excluding such portion
of the applicant’s income which is com-
mitted to medical or nursing home ex-
penses, the applicant would otherwise
be financially eligible for service; or
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(3) The applicant’s income does not
exceed 200% of the applicable Federal
Poverty Guidelines amount and:

(i) The applicant is seeking legal as-
sistance to obtain governmental bene-
fits for low income individuals and
families; or

(ii) The applicant is seeking legal as-
sistance to obtain or maintain govern-
mental benefits for persons with dis-
abilities; or

(4) The applicant’s income does not
exceed 200% of the applicable Federal
Poverty Guidelines amount and the re-
cipient has determined that the appli-
cant should be considered financially
eligible based on consideration of one
or more of the following factors as ap-
plicable to the applicant or members of
the applicant’s household:

(i) Current income prospects, taking
into account seasonal variations in in-
come;

(ii) Unreimbursed medical expenses
and medical insurance premiums;

(iii) Fixed debts and obligations;

(iv) Expenses such as dependent care,
transportation, clothing and equip-
ment expenses necessary for employ-
ment, job training, or educational ac-
tivities in preparation for employment;

(v) Non-medical expenses associated
with age or disability;

(vi) Current taxes; or

(vii) Other significant factors that
the recipient has determined affect the
applicant’s ability to afford legal as-
sistance.

(b) In the event that a recipient de-
termines that an applicant is finan-
cially eligible pursuant to this section
and is provided legal assistance, the re-
cipient shall document the basis for
the financial eligibility determination.
The recipient shall keep such records
as may be necessary to inform the Cor-
poration of the specific facts and fac-
tors relied on to make such determina-
tion.

§1611.6 Representation of groups.

(a) A recipient may provide legal as-
sistance to a group, corporation, asso-
ciation or other entity if it provides in-
formation showing that it lacks, and
has no practical means of obtaining,
funds to retain private counsel and ei-
ther:
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(1) The group, or for a non-member-
ship group the organizing or operating
body of the group, is primarily com-
posed of individuals who would be fi-
nancially eligible for LSC-funded legal
assistance; or

(2) The group has as a principal activ-
ity the delivery of services to those
persons in the community who would
be financially eligible for LSC-funded
legal assistance and the legal assist-
ance sought relates to such activity.

(b)(1) In order to make a determina-
tion that a group, corporation, associa-
tion or other entity is eligible for legal
services as required by paragraph (a) of
this section, a recipient shall consider
the resources available to the group,
such as the group’s income and income
prospects, assets and obligations and
either:

(i) For a group primarily composed of
individuals who would be financially
eligible for LSC-funded legal assist-
ance, whether the financial or other so-
cioeconomic characteristics of the per-
sons comprising the group are con-
sistent with those of persons who are
financially eligible for LSC-funded
legal assistance; or

(ii) For a group having as a principal
activity the delivery of services to
those persons in the community who
would be financially eligible for LSC-
funded legal assistance, whether the fi-
nancial or other socioeconomic charac-
teristics of the persons served by the
group are consistent with those of per-
sons who are financially eligible for
LSC-funded legal assistance and the as-
sistance sought relates to such activity
of the group.

(2) A recipient shall collect informa-
tion that reasonably demonstrates that
the group, corporation, association or
other entity meets the eligibility cri-
teria set forth herein.

(c) The eligibility requirements set
forth herein apply only to legal assist-
ance supported by funds from LSC, pro-
vided that any legal assistance pro-
vided by a recipient, regardless of the
source of funds supporting the assist-
ance, must be otherwise permissible
under applicable law and regulation.
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§1611.7 Manner of determining finan-
cial eligibility.

(a)(1) In making financial eligibility
determinations regarding individual
applicants, a recipient shall make rea-
sonable inquiry regarding sources of
the applicant’s income, income pros-
pects and assets. The recipient shall
record income and asset information in
the manner specified in this section.

(2) In making financial eligibility de-
terminations regarding groups seeking
LSC-supported legal assistance, a re-
cipient shall follow the requirements
set forth in §1611.6(b) of this part.

(b) A recipient shall adopt simple in-
take forms and procedures to obtain in-
formation from applicants and groups
to determine financial eligibility in a
manner that promotes the development
of trust between attorney and client.
The forms shall be preserved by the re-
cipient.

(c) If there is substantial reason to
doubt the accuracy of the financial eli-
gibility information provided by an ap-
plicant or group, a recipient shall
make appropriate inquiry to verify the
information, in a manner consistent
with the attorney-client relationship.

(d) When one recipient has deter-
mined that a client is financially eligi-
ble for service in a particular case or
matter, that recipient may request an-
other recipient to extend legal assist-
ance or undertake representation on
behalf of that client in the same case
or matter in reliance upon the initial
financial eligibility determination. In
such cases, the receiving recipient is
not required to review or redetermine
the client’s financial eligibility unless
there is a change in financial eligi-
bility status as described in §1611.8 or
there is substantial reason to doubt the
validity of the original determination,
provided that the referring recipient
provides and the receiving recipient re-
tains a copy of the intake form docu-
menting the financial eligibility of the
client.

§1611.8 Change in financial eligibility
status.

(a) If, after making a determination
of financial eligibility and accepting a
client for service, the recipient be-
comes aware that a client has become
financially ineligible through a change
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in circumstances, a recipient shall dis-
continue representation supported with
LSC funds if the change in cir-
cumstances is sufficient, and is likely
to continue, to enable the client to af-
ford private legal assistance, and dis-
continuation is not inconsistent with
applicable rules of professional respon-
sibility.

(b) If, after making a determination
of financial eligibility and accepting a
client for service, the recipient later
determines that the client is finan-
cially ineligible on the basis of later
discovered or disclosed information, a
recipient shall discontinue representa-
tion supported with LSC funds if the
discontinuation is mnot inconsistent
with applicable rules of professional re-
sponsibility.

§1611.9 Retainer agreements.

(a) When a recipient provides ex-
tended service to a client, the recipient

45 CFR Ch. XVI (10-1-14 Edition)

shall execute a written retainer agree-
ment with the client. The retainer
agreement shall be executed when rep-
resentation commences or as soon
thereafter as is practicable. Such re-
tainer agreement must be in a form
consistent with the applicable rules of
professional responsibility and pre-
vailing practices in the recipient’s
service area and shall include, at a
minimum, a statement identifying the
legal problem for which representation
is sought, and the nature of the legal
services to be provided.

(b) No written retainer agreement is
required for advice and counsel or brief
service provided by the recipient to the
client or for legal services provided to
the client by a private attorney pursu-
ant to 45 CFR part 1614.

(c) The recipient shall maintain cop-
ies of all retainer agreements gen-
erated in accordance with this section.
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Appendix A to Part 1611—Income Level for Individuals Eligible for Assistance
48 Contiguous states and the

Size of household District of Columbia Alaska Hawaii

* The figures in this table represent 125% of the poverty guidelines by household size as
determined by HHS.

1 $14,713 $18,400 $16,938
2 19,913 24,900 22,913
3 25,113 31,400 28,888
4 30,313 37,900 34,863
5 35,513 44,400 40,838
6 40,713 50,900 46,813
7 45,913 57,400 52,788
8 51,113 63,900 58,763

For each additional member of the
household in excess of 8, add: 5,200 6,500 5,975

Legal Services Corporation 2015 Income Guidelines *

48 Contiguous states and the

Size of household District of Columbia Alaska Hawaii
1 $23,540 $29,440  $27,100
2 31,860 39,840 36,660
3 40,180 50,240 46,220
4 48,500 60,640 55,780
5 56,820 71,040 65,340
6 65,140 81,440 74,900
7 73,460 91,840 84,460
8 81,780 102,240 94,020

For each additional member of the
household in excess of 8, add: 8,320 10,400 9,560

Reference Chart—200% of Federal Poverty Guidelines
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PART 1612—RESTRICTIONS ON
LOBBYING AND CERTAIN OTHER
ACTIVITIES

Sec.

1612.1 Purpose.

1612.2 Definitions.

1612.3 Prohibited legislative and adminis-
trative activities.

1612.4 Grassroots lobbying.

1612.5 Permissible activities using any
funds.

1612.6 Permissible activities using non-LSC
funds.

1612.7 Public demonstrations and activities.

1612.8 Training.

1612.9 Organizing.

1612.10 Recordkeeping and accounting for
activities funded with non-LSC funds.

1612.11 Recipient policies and procedures.

AUTHORITY: Pub. L. 104-208, 110 Stat. 3009;
Pub. L. 104-134, 110 Stat. 1321, secs. 504(a) (2),
3), b, (5), (6), and (12), 504 (b) and (e); 42
U.S.C. 2996e(b)(5), 2996f(a) (5) and (6), 2996f(b)
(4), (6) and (7), and 2996g(e).

SOURCE: 62 FR 19404, Apr. 21, 1997, unless
otherwise noted.

§1612.1 Purpose.

The purpose of this part is to ensure
that LSC recipients and their employ-
ees do not engage in certain prohibited
activities, including representation be-
fore legislative bodies or other direct
lobbying activity, grassroots lobbying,
participation in rulemaking, public
demonstrations, advocacy training,
and certain organizing activities. The
part also provides guidance on when re-
cipients may participate in public rule-
making or in efforts to encourage
State or local governments to make
funds available to support recipient ac-
tivities, and when they may respond to
requests of legislative and administra-
tive officials.

§1612.2 Definitions.

(a)(1) Grassroots lobbying means any
oral, written or electronically trans-
mitted communication or any adver-
tisement, telegram, letter, article,
newsletter, or other printed or written
matter or device which contains a di-
rect suggestion to the public to contact
public officials in support of or in oppo-
sition to pending or proposed legisla-
tion, regulations, executive decisions,
or any decision by the electorate on a
measure submitted to it for a vote. It

§1612.2

also includes the provision of financial
contributions by recipients to, or par-
ticipation by recipients in, any dem-
onstration, march, rally, fundraising
drive, lobbying campaign, letter writ-
ing or telephone campaign for the pur-
pose of influencing the course of such
legislation, regulations, decisions by
administrative bodies, or any decision
by the electorate on a measure sub-
mitted to it for a vote.

(2) Grassroots lobbying does not in-
clude communications which are lim-
ited solely to reporting on the content
or status of, or explaining, pending or
proposed legislation or regulations.

(b)(1) Legislation means any action or
proposal for action by Congress or by a
State or local legislative body which is
intended to prescribe law or public pol-
icy. The term includes, but is not lim-
ited to, action on bills, constitutional
amendments, ratification of treaties
and intergovernmental agreements, ap-
proval of appointments and budgets,
and approval or disapproval of actions
of the executive.

(2) Legislation does not include those
actions of a legislative body which ad-
judicate the rights of individuals under
existing laws; nor does it include legis-
lation adopted by an Indian Tribal
Council.

(c) Public policy means an overall
plan embracing the general goals and
procedures of any governmental body
and pending or proposed statutes,
rules, and regulations.

(A1) Rulemaking means any agency
process for formulating, amending, or
repealing rules, regulations or guide-
lines of general applicability and fu-
ture effect issued by the agency pursu-
ant to Federal, State or local rule-
making procedures, including:

(i) The customary procedures that
are used by an agency to formulate and
adopt proposals for the issuance,
amendment or revocation of regula-
tions or other statements of general
applicability and future effect, such as
negotiated rulemaking and ‘‘notice and
comment”’ rulemaking procedures
under the Federal Administrative Pro-
cedure Act or similar procedures used
by State or local government agencies;
and

(ii) Adjudicatory proceedings that
are formal adversarial proceedings to
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formulate or modify an agency policy
of general applicability and future ef-
fect.

(2) Rulemaking does not include:

(i) Administrative proceedings that
produce determinations that are of par-
ticular, rather than general, applica-
bility and affect only the private
rights, benefits or interests of individ-
uals, such as Social Security hearings,
welfare fair hearings, or granting or
withholding of licenses;

(ii) Communication with agency per-
sonnel for the purpose of obtaining in-
formation, clarification, or interpreta-
tion of the agency’s rules, regulations,
guidelines, policies or practices.

(e) Public rulemaking means any rule-
making proceeding or portion of such
proceeding or procedure that is open to
the public through notices of proposed
rulemaking published in the FEDERAL
REGISTER or similar State or local
journals, announcements of public
hearings on proposed rules or notices of
proposed rulemaking including those
that are routinely sent to interested
members of the public, or other similar
notifications to members of the public;

(f) Similar procedure refers to a legis-
lative process by which matters must
be determined by a vote of the elec-
torate.

[62 FR 19404, Apr. 21, 1997; 62 FR 22895, Apr.
28, 1997]

§1612.3 Prohibited legislative and ad-
ministrative activities.

(a) Except as provided in §§1612.5 and
1612.6, recipients shall not attempt to
influence:

(1) The passage or defeat of any legis-
lation or constitutional amendment;

(2) Any initiative, or any referendum
or any similar procedure of the Con-
gress, any State legislature, any local
council, or any similar governing body
acting in any legislative capacity;

(3) Any provision in a legislative
measure appropriating funds to, or de-
fining or limiting the functions or au-
thority of, the recipient or the Cor-
poration; or,

(4) The conduct of oversight pro-
ceedings concerning the recipient or
the Corporation.

(b) Except as provided in §§1612.5 and
1612.6, recipients shall not participate
in or attempt to influence any rule-

45 CFR Ch. XVI (10-1-14 Edition)

making, or attempt to influence the
issuance, amendment or revocation of
any executive order.

(c) Recipients shall not use any funds
to pay for any personal service, adver-
tisement, telegram, telephone commu-
nication, letter, printed or written
matter, administrative expense, or re-
lated expense associated with an activ-
ity prohibited in paragraphs (a) and (b)
in this section.

§1612.4 Grassroots lobbying.
A recipient shall not engage in any
grassroots lobbying.

§1612.5 Permissible activities
any funds.

using

(a) A recipient may provide adminis-
trative representation for an eligible
client in a proceeding that adjudicates
the particular rights or interests of
such eligible client or in negotiations
directly involving that client’s legal
rights or responsibilities, including
pre-litigation negotiation and negotia-
tion in the course of litigation.

(b) A recipient may initiate or par-
ticipate in litigation challenging agen-
cy rules, regulations, guidelines or
policies, unless such litigation is other-
wise prohibited by law or Corporation
regulations.

(c) Nothing in this part is intended to
prohibit a recipient from:

(1) Applying for a governmental
grant or contract;

(2) Communicating with a govern-
mental agency for the purpose of ob-
taining information, clarification, or
interpretation of the agency’s rules,
regulations, practices, or policies;

(3) Informing clients, other recipi-
ents, or attorneys representing eligible
clients about new or proposed statutes,
executive orders, or administrative
regulations;

(4) Communicating directly or indi-
rectly with the Corporation for any
purpose including commenting upon
existing or proposed Corporation rules,
regulations, guidelines, instructions
and policies;

(5) Permitting its employees to par-
ticipate in bar association activities,
provided that recipient resources are
not used to support and the recipient is
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not identified with activities of bar as-
sociations that are devoted to activi-
ties prohibited by this part.

(6) Advising a client of the client’s
right to communicate directly with an
elected official; or

(7) Participating in activity related
to the judiciary, such as the promulga-
tion of court rules, rules of professional
responsibility and disciplinary rules.

§1612.6 Permissible
non-LSC funds.

(a) If the conditions of paragraphs (b)
and (c) of this section are met, recipi-
ents and their employees may use non-
LSC funds to respond to a written re-
quest from a governmental agency or
official thereof, elected official, legisla-
tive body, committee, or member
thereof made to the employee, or to a
recipient to:

(1) Testify orally or in writing;

(2) Provide information which may
include analysis of or comments upon
existing or proposed rules, regulations
or legislation, or drafts of proposed
rules, regulations or legislation; or

(3) Participate in negotiated rule-
making under the Negotiated Rule-
making Act of 1990, 5 U.S.C. 561, et seq.,
or comparable State or local laws.

(b) Communications made in re-
sponse to requests under paragraph (a)
may be distributed only to the party or
parties that made the request and to
other persons or entities only to the
extent that such distribution is re-
quired to comply with the request.

(c) No employee of the recipient shall
solicit or arrange for a request from
any official to testify or otherwise pro-
vide information in connection with
legislation or rulemaking.

(d) Recipients shall maintain copies
of all written requests received by the
recipient and written responses made
in response thereto and make such re-
quests and written responses available
to monitors and other representatives
of the Corporation upon request.

(e) Recipients may use non-LSC
funds to provide oral or written com-
ment to an agency and its staff in a
public rulemaking proceeding.

(f) Recipients may use non-LSC funds
to contact or communicate with, or re-
spond to a request from, a State or
local government agency, a State or

activities using

§1612.8

local legislative body or committee, or
a member thereof, regarding funding
for the recipient, including a pending
or proposed legislative or agency pro-
posal to fund such recipient.

§1612.7 Public demonstrations and ac-
tivities.

(a) During working hours, while pro-
viding legal assistance or representa-
tion to the recipient’s clients or while
using recipient resources provided by
the Corporation or by private entities,
no person shall:

(1) Participate in any public dem-
onstration, picketing, boycott, or
strike, except as permitted by law in
connection with the employee’s own
employment situation; or

(2) Encourage, direct, or coerce oth-
ers to engage in such activities.

(b) No employee of a recipient shall
at any time engage in or encourage
others to engage in any:

(1) Rioting or civil disturbance;

(2) Activity determined by a court to
be in violation of an outstanding in-
junction of any court of competent ju-
risdiction; or

(3) Other illegal activity that is in-
consistent with an employee’s respon-
sibilities under applicable law, Cor-
poration regulations, or the rules of
professional responsibility of the juris-
diction where the recipient is located
or the employee practices law.

(c) Nothing in this section shall pro-
hibit an attorney from:

(1) Informing and advising a client
about legal alternatives to litigation or
the lawful conduct thereof; or

(2) Taking such action on behalf of a
client as may be required by profes-
sional responsibilities or applicable law
of any State or other jurisdiction.

§1612.8 Training.

(a) A recipient may not support or
conduct training programs that:

(1) Advocate particular public poli-
cies;

(2) Encourage or facilitate political
activities, labor or anti-labor activi-
ties, boycotts, picketing, strikes or
demonstrations, or the development of
strategies to influence legislation or
rulemaking;

(3) Disseminate information about
such policies or activities; or
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(4) Train participants to engage in
activities prohibited by the Act, other
applicable law, or Corporation regula-
tions, guidelines or instructions.

(b) Nothing in this section shall be
construed to prohibit training of any
attorneys or paralegals, clients, lay ad-
vocates, or others involved in the rep-
resentation of eligible clients nec-
essary for preparing them:

(1) To provide adequate legal assist-
ance to eligible clients; or

(2) To provide advice to any eligible
client as to the legal rights of the cli-
ent.

§1612.9 Organizing.

(a) Recipients may not use funds pro-
vided by the Corporation or by private
entities to initiate the formation, or to
act as an organizer, of any association,
federation, labor union, coalition, net-
work, alliance, or any similar entity.

(b) This section shall not be con-
strued to apply to:

(1) Informational meetings attended
by persons engaged in the delivery of
legal services at which information
about new developments in law and
pending cases or matters are discussed;
or

(2) Organizations composed exclu-
sively of eligible clients formed for the
purpose of advising a legal services
program about the delivery of legal
services.

(c) Recipients and their employees
may provide legal advice or assistance
to eligible clients who desire to plan,
establish or operate organizations,
such as by preparing articles of incor-
poration and bylaws.

§1612.10 Recordkeeping and account-
ing for activities funded with non-
LSC funds.

(a) No funds made available by the
Corporation shall be used to pay for ad-
ministrative overhead or related costs
associated with any activity listed in
§1612.6.

(b) Recipients shall maintain sepa-
rate records documenting the expendi-
ture of non-LSC funds for legislative
and rulemaking activities permitted by
§1612.6.

(c) Recipients shall submit semi-an-
nual reports describing their legisla-
tive activities with non-L.SC funds con-

45 CFR Ch. XVI (10-1-14 Edition)

ducted pursuant to §1612.6, together
with such supporting documentation as
specified by the Corporation.

[62 FR 19404, Apr. 21, 1997, 62 FR 22895, Apr.
28, 1997]

§1612.11 Recipient policies and proce-
dures.

Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part.

PART  1613—RESTRICTIONS ON
LEGAL ASSISTANCE WITH RE-
SPECT TO CRIMINAL PRO-
CEEDINGS

Sec.

1613.1 Purpose.

1613.2 Definition.

1613.3 Prohibition.

1613.4 Authorized representation.

1613.5 Criminal representation in Indian

tribal courts.

AUTHORITY: Sec. 234(d), Public Law 111-211,
124. Stat. 2282; 42 U.S.C. 2996f(b)(2); 42 U.S.C.
2996g(e).

SOURCE: 43 FR 32775, July 28, 1978, unless
otherwise noted.

§1613.1 Purpose.

This part is designed to ensure that
Corporation funds will not be used to
provide legal assistance with respect to
criminal proceedings unless such as-
sistance is authorized by this part.

[79 FR 21150, Apr. 15, 2014]

§1613.2 Definition.

Criminal proceeding means the adver-
sary judicial process prosecuted by a
public officer and initiated by a formal
complaint, information, or indictment
charging a person with an offense de-
nominated ‘‘criminal’ by applicable
law and punishable by death, imprison-
ment, or a jail sentence.

[79 FR 21150, Apr. 15, 2014]

§1613.3 Prohibition.

Corporation funds shall not be used
to provide legal assistance with respect
to a criminal proceeding, unless au-
thorized by this part.
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§1613.4 Authorized representation.

Legal assistance may be provided
with respect to a criminal proceeding.

(a) Pursuant to a court appointment
made under a statute or a court rule of
equal applicability to all attorneys in
the jurisdiction, if authorized by the
recipient after a determination that
acceptance of the appointment would
not impair the recipient’s primary re-
sponsibility to provide legal assistance
to eligible clients in civil matters.

(b) When professional responsibility
requires representation in a criminal
proceeding arising out of a transaction
with respect to which the client is
being, or has been, represented by a re-
cipient.

[43 FR 32775, July 28, 1978, as amended at 79
FR 21150, Apr. 15, 2014]

§1613.5 Criminal representation in In-
dian tribal courts.

(a) Legal assistance may be provided
with Corporation funds to a person
charged with a criminal offense in an
Indian tribal court who is otherwise el-
igible.

(b) Legal assistance may be provided
in a criminal proceeding in an Indian
tribal court pursuant to a court ap-
pointment only if the appointment is
made under a statute or a court rule or
practice of equal applicability to all at-
torneys in the jurisdiction, and is au-
thorized by the recipient after a deter-
mination that acceptance of the ap-
pointment would not impair the recipi-
ent’s primary responsibility to provide
legal assistance to eligible clients in
civil matters.

[79 FR 21151, Apr. 15, 2014]
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LEGAL SERVICES CORPORATION
45 CFR Part 1614

Private Attorney Involvement

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: This final rule updates the
Legal Services Corporation (LSC or
Corporation) regulation on private
attorney involvement (PAI) in the
delivery of legal services to eligible
clients.

DATES: The rule will be effective
November 14, 2014.

FOR FURTHER INFORMATION CONTACT:
Stefanie K. Davis, Assistant General
Counsel, Legal Services Corporation,
3333 K Street NW., Washington, DC
20007, (202) 295-1563 (phone), (202)
337-6519 (fax), sdavis@Isc.gov.
SUPPLEMENTARY INFORMATION:

I. Private Attorney Involvement

In 1981, LSC issued the first
instruction (“Instruction”)
implementing the Corporation’s policy
that LSC funding recipients dedicate a
percentage of their basic field grants to
involving private attorneys in the
delivery of legal services to eligible
clients. 46 FR 61017, 61018, Dec. 14,
1981. The goal of the policy was to
ensure that recipients would provide
private attorneys with opportunities to
give legal assistance to eligible clients
“in the most effective and economical
manner and consistent with the
purposes and requirements of the Legal
Services Corporation Act.” Id. at 61017.
The Instruction gave recipients
guidance on the types of opportunities
that they could consider, such as
engaging private attorneys in the direct
representation of eligible clients or in
providing community legal education.

Id. at 61018. Recipients were directed to
consider a number of factors in deciding
which activities to pursue, including the
legal needs of eligible clients, the
recipient’s priorities, the most effective
and economical means of providing
legal assistance, linguistic and cultural
barriers to effective advocacy, conflicts
of interest between private attorneys
and eligible clients, and the substantive
expertise of the private attorneys
participating in the recipients’ projects.

LSC published the first PAI rule in
1984. 49 FR 21328, May 21, 1984. The
new regulation adopted the policy and
procedures established by the
Instruction in large part. The rule
adopted an amount equivalent to 12.5%
of a recipient’s basic field grant as the
amount recipients were to spend on PAI
activities. Id. The rule also adopted the
factors that recipients were to consider
in determining which activities to
pursue and the procedures by which
recipients were to establish their PAI
plans. Id. at 21328-29. Finally, the rule
incorporated the Instruction’s
prohibition on using revolving litigation
funds as a method of engaging private
attorneys. Id. at 21329.

Over the course of the next two years,
LSC amended the PAI rule in several
material respects. In recognition of
LSC’s belief that ““the essence of PAI is
the direct delivery of legal services to
the poor by private attorneys,” LSC
introduced a provision requiring
recipients to meet at least part of their
PAl requirement by engaging private
attorneys to provide legal assistance
directly to eligible clients. 50 FR 48586,
48588, Nov. 26, 1985. At the same time,
LSC introduced rules governing joint
ventures, waivers, and sanctions for
failure to comply with the PAI
requirement, in addition to establishing
simplified audit rules. Id. at 48587-89.
The following year, LSC made two
substantive changes to the rule. First,
LSC included a definition for the term
private attorney, which the Corporation
defined as “an attorney who is not a
staff attorney as defined in § 1600.1 of
these regulations.” 51 FR 21558, June
13, 1986. Second, LSC promulgated the
“blackout provision,” which prohibited

recipients from counting toward their
PAI requirement payments made to
individuals who had been staff
attorneys within the preceding two
years. Id. at 21558-59.

LSC last amended part 1614 in 2013
as part of the final rule revising LSC’s
enforcement procedures. 79 FR 10085,
Feb. 13, 2013. The only effect of the
2013 amendments was to harmonize
part 1614 with the enforcement rules by
eliminating references to obsolete rules
and replacing them with references to
the new rules. Id. at 10092.

II. The Pro Bono Task Force

On March 31, 2011, the LSC Board of
Directors (Board) approved a resolution
establishing the Pro Bono Task Force.
Resolution 2011-009, “Establishing a
Pro Bono Task Force and Conferring
Upon the Chairman of the Board
Authority to Appoint Its Members,”
Mar. 31, 2011, http://www.lIsc.gov/
board-directors/resolutions/resolutions-
2011. The purpose of the Task Force
was to “identify and recommend to the
Board new and innovative ways in
which to promote and enhance pro bono
initiatives throughout the country[.]” Id.
The Chairman of the Board appointed to
the Task Force individuals representing
legal services providers, organized pro
bono programs, the judiciary, law firms,
government attorneys, law schools, bar
leadership, corporate general counsels,
and technology providers.

The Task Force focused its efforts on
identifying ways to increase the supply
of lawyers available to provide pro bono
legal services while also engaging
attorneys to reduce the demand for legal
services. Legal Services Corporation,
Report of the Pro Bono Task Force at 2,
October 2012, available at http://
Iri.Isc.gov/legal-representation/private-
attorney-involvement/resources.
Members considered strategies for
expanding outreach to private attorneys
and opportunities for private attorneys
to represent individual clients in areas
of interest to the attorneys. In addition,
the Task Force explored strategies, such
as appellate advocacy projects or
collaborations with special interest
groups, to help private attorneys address
systemic problems as a way to decrease
the need for legal services on a larger
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scale than can be achieved through
individual representation. Id. Finally,
the Task Force considered ways in
which volunteers, including law
students, paralegals, and members of
other professions, could better be used
to address clients’ needs. Id.

In October 2012, the Task Force
released its report to the Corporation.
The Task Force made four overarching
recommendations to LSC in its report.

Recommendation 1: LSC Should Serve as
an Information Clearinghouse and Source of
Coordination and Technical Assistance to
Help Grantees Develop Strong Pro Bono
Programs

Recommendation 2: LSC Should Revise Its
Private Attorney Involvement (PAI)
Regulation to Encourage Pro Bono.

Recommendation 3: LSC Should Launch a
Public Relations Campaign on the
Importance of Pro Bono

Recommendation 4: LSC Should Create a
Fellowship Program to Foster a Lifelong
Commitment to Pro Bono

The Task Force also requested that the
judiciary and bar leaders assist LSC in
its efforts to expand pro bono by, for
example, changing or advocating for
changes in court rules that would allow
retired attorneys or practitioners
licensed outside of a recipient’s
jurisdiction to engage in pro bono legal
representation. Id. at 25-27.
Collaboration among LSC recipients, the
private bar, law schools, and other legal
services providers was a theme running
throughout the Task Force’s
recommendations to the Corporation.

Recommendation 2 provided the
impetus for the NPRM.
Recommendation 2 had three subparts.
Each recommendation focused on a
portion of the PAI rule that the Task
Force identified as posing an obstacle to
effective engagement of private
attorneys. Additionally, each
recommendation identified a policy
determination of the Corporation or an
interpretation of the PAI rule issued by
the Office of Legal Affairs (OLA) that the
Task Force believed created barriers to
collaboration and the expansion of pro
bono legal services. The three subparts
are:

2(a)—Resources spent supervising and
training law students, law graduates, deferred
associates, and others should be counted
toward grantees’ PAI obligations, especially
in “incubator” initiatives.

2(b)—Grantees should be allowed to spend
PAI resources to enhance their screening,
advice, and referral programs that often
attract pro bono volunteers while serving the
needs of low-income clients.

2(c)—LSC should reexamine the rule that
mandates adherence to LSC grantee case
handling requirements, including that
matters be accepted as grantee cases in order
for programs to count toward PAI
requirements.

Id. at 20-21.

The Task Force observed in
Recommendation 2 that the “PAI
regulation has resulted in increased
collaboration between LSC grantees and
private attorneys,” but that the legal
market has changed since the rule’s
issuance. Id. at 20. The Task Force
suggested that “there are certain areas
where the regulation might productively
be revised to ensure that LSC grantees
can use their grants to foster pro bono
participation.” Id. For example, the
omission of services provided by law
students and other non-lawyers and the
poor fit of the “staff attorney’’ construct
in the definition of “private attorney”
created complications for recipients
attempting to fulfill the PAI
requirement. Id. at 20-21. The Task
Force encouraged LSC to undertake a
“thoughtful effort to reexamine the
regulation to ensure that it effectively
encourages pro bono participation.” Id.
at 22.

III. History of This Rulemaking

After receiving the PBTF’s report, LSC
determined that it would be necessary
to revise part 1614 to respond to some
of the Task Force’s recommendations.
On January 26, 2013, LSC’s Board of
Directors authorized the initiation of
rulemaking to explore options for
revising the PAI requirement.

LSC determined %hat an examination
of the PAI rule within the context of the
Task Force recommendations would
benefit from early solicitation of input
from stakeholders. LSC therefore
published two requests for information
seeking both written comments and
participation in two rulemaking
workshops held in July and September
2013. The first request for information
focused discussion specifically on the
three parts of Recommendation 2. 78 FR
27339, May 10, 2013. The second
request for information, published after
the July workshop, supplemented the
first with questions developed in
response to issues raised at the July
workshop. 78 FR 48848, Aug. 12, 2013.
The closing date of the comment period
for both requests for information was
October 17, 2013.

The Corporation considered all
comments received in writing and
provided during the rulemaking
workshops in the development of the
NPRM. On April 8, 2014, the Board
approved the NPRM for publication,
and the NPRM was published in the
Federal Register on April 16, 2014. 79
FR 21188, Apr. 16, 2014. The comment
period was open for sixty days, and
closed on June 16, 2014. Id.

LSC analyzed all comments received
and sought additional input from the

Office of Program Performance (OPP),
the Office of Compliance and
Enforcement (OCE), and the Office of
Inspector General (OIG). For the reasons
discussed in the Section-by-Section
Analysis below, LSC is not making
significant revisions to the proposed
rule.

LSC presented this final rule to the
Committee on October 5, 2014, at which
time the Committee voted to
recommend that the Board adopt the
rule, subject to minor amendments. On
October 7, 2014, the Board voted to
adopt the amended final rule and
approved it for publication in the
Federal Register.

All of the comments and related
memos submitted to the LSC Board
regarding this rulemaking are available
in the open rulemaking section of LSC’s
Web site at http://www.Isc.gov/about/
regulations-rules/open-rulemaking.
After the effective date of the rule, those
materials will appear in the closed
rulemaking section at http://
www.Isc.gov/about/regulations-rules/
closed-rulemaking.

IV. Section-by-Section Discussion of
Comments and Regulatory Provisions

LSC received eight comments during
the public comment period. LSC
subsequently received one additional
comment. Four comments were
submitted by LSC recipients—California
Rural Legal Assistance (CRLA) (jointly
with the Legal Services Association of
Michigan (LSAM), an organization
representing fourteen LSC and non-LSC
civil legal services providers in
Michigan), Northwest Justice Project
(NJP), Legal Aid Society of Northeastern
New York (LASNNY), and Legal
Services NYC (LSNYC). The National
Legal Aid and Defender Association
(NLADA), the American Bar Association
(ABA), through its Standing Committee
on Legal Aid and Indigent Defendants
and with substantial input from the
Standing Committee on Pro Bono and
Public Service, the New York State Bar
Association, the California Commission
on Access to Justice (Access
Commission), and the LSC Office of
Inspector General (OIG) submitted the
other five comments.

Commenters were generally
supportive of the changes LSC proposed
that expanded opportunities to engage
interested individuals in providing legal
assistance and legal information to the
poor; however, OIG took no position on
the proposed changes. Overall, the
public comments endorsed LSC’s
decision to adopt the part of
Recommendation 2(a) of the PBTF
report that advocated allowing
recipients to allocate resources spent
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supervising and training law graduates,
law students, and others to their PAI
requirements. The Access Commission
noted that this proposed change
“reflects the reality that law students,
law graduates, and other professionals
can and do play an important role in
helping to meet unmet legal needs in a
cost-effective and sustainable manner.”
LSNYC stated that the changes would
“harmonize[] PAI regulations with the
pro bono standards of other funders and
the pro bono community at large.”

Comments from the public also
praised LSC’s decision to adopt the part
of Recommendation 2(a) that advocated
exempting attorneys who had
participated in “incubator’ projects
from the two-year blackout period on
payments to former staff attorneys. For
example, NLADA commented that the
revision would “assist[] LSC programs
in creating incubator programs that
benefit new attorneys by giving them a
start in practice [and] benefit([]
recipients by providing trained
attorneys to handle cases for a modest
payment thus expanding the supply of
available lawyers.”

Finally, the public comments
supported LSC’s decision to amend part
1614 in order to reverse the effect of two
opinions published by OLA, AO-2011-
001 and EX-2008-1001. These opinions
interpreted part 1614 as requiring
recipients to accept eligible clients as
their own in order to allocate to their
PAI requirements the costs incurred by
either providing support to a pro bono
clinic at which participants received
individualized legal assistance or to
screening clients and referring them to
an established network of volunteer
attorneys for placement. LSC’s decision
responded to Recommendations 2(b)
and 2(c) of the PBTF report. NJP, which
operates the screening and referral
program that was the subject of AO-
2011-001, specifically commented that
it was “heartened by the fact that under
the proposed revisions it appears that
NJP’s significant support for the
statewide pro bono delivery system in
Washington, through its telephonic
intake and referral system . . . will now
enjoy recognition of the important role
this support plays to enhance private
bar involvement efforts statewide.” The
Access Commission supported the
revision as a ‘“‘sensible and efficient
proposal[] that promote[s] use of private
attorneys, conservation of program
resources, and meeting unmet legal
needs.” The ABA and NLADA similarly
supported amending the rule to reverse
the effect of the two opinions.

Proposed § 1614.1—Purpose.

LSC proposed revising this section to
state more clearly the purpose of the
PAI rule and to encourage the inclusion
of law students, law graduates, and
other professionals in recipients’ PAI
plans. LSC received no public
comments on this section. LSC is
making a technical change to the first
sentence of the section to make clear
that PAI programs are to be conducted
“within the established priorities of that
program, and consistent with LSC’s
governing statutes and regulations|.]”

Proposed § 1614.2—General Policy

LSC proposed to consolidate all
statements of policy scattered
throughout existing part 1614 into this
section. LSC received no public
comments on this section. LSC is
making technical revisions to § 1614.2
to make clear that the PAI requirement
applies only to the annualized award to
provide legal services to the general
low-income population living in a
specific geographic area (‘‘Basic Field-
General grants”). Three types of awards
are not subject to the PAI requirement:
awards to provide legal services to
Native Americans living in a specific
geographical area, related to their status
as Native Americans (‘‘Basic Field-
Native American grants’’) and awards to
provide legal services to migrant
farmworkers living in a specific
geographical area, related to their status
as migrant farmworkers (“Basic Field-
Migrant grants”), and any grants outside
of basic field grants, such as Technology
Initiative Grants and the grants to be
awarded from the Pro Bono Innovation
Fund.

Proposed § 1614.3—Definitions

Organizational note. Because LSC is
adding a definition for the term
incubator project as § 1614.3(b), the
terms defined in paragraphs (b)—(i) in
the NPRM will be redesignated as
paragraphs (c)—(j) in this final rule. In
the following discussion of the
comments and changes to the proposed
rule, LSC will refer to the redesignated
paragraphs by the designation used in
the final rule, except where the
proposed rule is explicitly referenced.

§ 1614.3(a) Attorney. LSC is making
editorial changes to the proposed
definition of the term attorney in
response to staff comments. Some
commenters found the proposed
definition, which simply excepted
attorney from the definition provided in
45 CFR 1600.1 for purposes of this part,
awkward. LSC revised the definition to
mirror the § 1600.1 definition to the
extent possible and still have it make

sense within the context of the PAI rule.
LSC also retained the part of the NPRM
definition that stated the § 1600.1
definition does not apply to part 1614.

§ 1614.3(b) Incubator project. LSC is
adding a definition for the term
incubator project in response to staff
comments. LSC took the definition
proposed in the version of the final rule
presented to the Committee from
proposed § 1614.5(c)(2), which
described an incubator project as “a
program to provide legal training to law
graduates or newly admitted attorneys
who intend to establish their own
independent law practices.” 79 FR
21188, 21200, Apr. 15, 2014. At the
Committee meeting on October 5, 2014,
the ABA proposed revising the
definition to include law students as
individuals who could participate in an
incubator project and to make clear that
participation in an incubator project,
rather than the project itself, is time-
limited. The Committee agreed to revise
the definition consistent with the ABA’s
proposal, and the version of the final
rule approved by the Board contained
the new language.

§ 1614.3(c) Law graduate. Section
1614.3(b) proposed to define the term
law graduate to mean an individual who
has completed the educational or
training requirements required for
application to the bar in any U.S. state
or territory. LSC received no comments
on this definition.

§1614.3(d) Law student. Proposed
1614.3(c) defined the term law student
to include two groups. The first was
individuals who are or have been
enrolled in a law school that can
provide the student with a degree that
is a qualification for application to the
bar in any U.S. state or territory. The
second was individuals who are or have
been participating in an apprenticeship
program that can provide the individual
with sufficient qualifications to apply
for the bar in any U.S. state or territory.
LSC received no comments on this
definition.

§ 1614.3(e) Legal assistance. This
proposed definition was substantially
adapted from the LSC CSR Handbook,
and is different from the term legal
assistance defined in the LSC Act and
in §1600.1 of these regulations. LSC
proposed to adopt the CSR Handbook
definition in the PAI rule for
consistency in the treatment of legal
assistance and compliance with
eligibility screening requirements by
both recipients and private attorneys.
LSC received no comments on this
definition.

§ 1614.3(f) Legal information. LSC
proposed to define the term legal
information as the provision of
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substantive legal information that is not
tailored to address an individual’s
specific legal problem and that does not
involve applying legal judgment or
recommending a specific course of
action. This definition was also adapted
substantially from the CSR Handbook
for the same reasons stated above with
respect to the definition of legal
assistance. LSC received no comments
on this definition.

§ 1614.3(g) Other professional. In the
NPRM, LSC proposed to define other
professional as any individual who is
not engaged in the practice of law, is not
employed by the recipient, and is
providing services to an LSC recipient
in furtherance of the recipient’s
provision of legal information or legal
assistance to eligible clients. LSC
intended this definition to cover a wide
spectrum of professionals whose
services will help recipients increase
the effectiveness and efficiency of their
programs. Such professionals include
paralegals, accountants, and attorneys
who are not authorized to practice law
in the recipient’s jurisdiction (such as
an attorney licensed in another
jurisdiction or a retired attorney who is
prohibited from practicing by the bar
rules). These individuals may provide
services within their areas of expertise
to a recipient that would improve the
recipient’s delivery of legal services. For
example, a volunteer paralegal
representing a client of the recipient in
a Supplemental Security Income case or
a volunteer accountant providing a legal
information program on the earned
income tax credit would constitute
other professionals assisting a recipient
in its delivery of legal information or
legal assistance to eligible clients. LSC
received no comments on this
definition.

LSC will replace the phrase “limited
license to provide legal services” with
the term “limited license to practice
law” to reflect more accurately what
limited license legal technicians and
others similarly situated are authorized
to do.

§ 1614.3(h) PAI clinic. Proposed
§ 1614.3(g) defined the term PAI clinic
as “‘an activity under this part in which
private attorneys, law students, law
graduates, or other professionals are
involved in providing legal information
and/or legal assistance to the public at
a specified time and location.” PAI
clinics may consist solely of a legal
information session on a specific topic,
such as bankruptcy or no-contest
divorce proceedings, that are open to
the public and at which no individual
legal assistance is provided.
Additionally, a PAI clinic may be open
to the public for either the provision of

individual legal assistance or a referral
for services from another organization.
Some clinics are hybrids of the two
models, and some clinics are aimed at
providing technical assistance to pro se
litigants, such as help understanding the
court procedures or filling out
pleadings. The common thread among
the activities considered to be clinics is
that they are open to the public and
distinct from a recipient’s regular legal
practice. LSC received no comments on
this definition.

§ 1614.3(i) Private attorney. Comment
1: LSC received four comments
objecting to the exclusion of attorneys
“employed by a non-LSC-funded legal
services provider acting within the
terms of [their] employment with the
non-LSC-funded provider” from the
definition of private attorney. 79 FR
21188, 21199, Apr. 15, 2014. NLADA,
the Access Commission, and CRLA/
LSAM all asserted that the proposed
exclusion was ambiguous and overly
broad, and would prevent recipients
from including collaborations with
certain other non-profit organizations
within their PAI plans. The ABA also
observed that the term “‘legal services
provider” was ambiguous and could be
interpreted as including private law
firms.

CRLA/LSAM observed that
[o]ften times, due to lack of profitability,
logistics and conflicts the only law firms
willing to join rural LSC recipients as
attorneys willing to co-counsel education,
housing and environmental justice cases in
the remote rural communities we work in are
attorneys employed by a non-LSC-funded,
non-profit legal services provider who is
acting within the terms of his/her
employment . . .. For rural grantees to
engage in co-counseling cases, they largely
rely on non-LSC funded non-profits with an
expertise in specific legal areas, but no
geographic ties . . . to these rural
communities.

Finally, they observed that AO-2009—
1004 only prohibited recipients from
allocating to their PAI requirements
costs associated with subgrants to staff-
model legal services providers to
operate a hotline that provided advice
and referrals. AO-2009-1004 did not,
they continued “exclude from PAI
counting staff time facilitating,
supervising, or co-counseling with these
same non-profit, non-LSC staff model
legal providers who donate their time to
a recipient.” It is the donation of the
services, rather than the donor’s nature
as a provider of legal services to the
poor, that ““is at the heart of pro bono
legal services and should be at the heart
of all LSC PAI plans.” CRLA/LSAM
recommended that LSC revise the
exclusion to apply only to “[a]n attorney

who receives more than half of his or
her professional income from a non-
LSC-funded legal services provider
which receives a subgrant from any
recipient, acting within the terms of his
or her employment with the non-LSC-
funded provider.”

The Access Commission also
observed that the “proposed exclusion
is ambiguous and overly broad and may
unnecessarily restrict the pool of
attorneys eligible to volunteer with LSC-
funded legal services programs.” Like
CRLA/LSAM, the Access Commission
highlighted California’s particular
concerns about having a limited pool of
attorneys available to work in its “vast
rural and underserved areas.” Unlike
CRLA/LSAM, the Access Commission
recommended that LSC narrow the
exclusion to apply only to “non-profit
organization[s] whose primary purpose
is delivery of civil legal services to the
poor. . ..” They urged that “the
proposed rules be flexible enough to
encourage the participation of attorneys
who do not usually serve low income
clients while permitting LSC-funded
legal services programs to recruit and
work with available attorneys and
organizations in their local
communities.”

Finally, NLADA advocated the
inclusion of attorneys who work for
non-profit organizations whose primary
purpose is not the delivery of legal
services to the poor. As examples,
NLADA offered two organizations: the
American Association for Retired
Persons (AARP), and the protection and
advocacy systems (P&As) funded by the
federal government to ensure the rights
of individuals with the full range of
disabilities. Nationally, AARP provides
an array of services and benefits to
members; in the District of Columbia,
AARP supports Legal Counsel for the
Elderly, which provides free legal
assistance in civil cases to residents
over the age of 60, and in disability
cases to residents over the age of 55.
P&As receive funding from the U.S.
Department of Education, the U.S.
Department of Health and Human
Services, and the Social Security
Administration, to engage in systemic
advocacy efforts and to provide
individual assistance to individuals
with the full range of emotional,
developmental, and physical
disabilities. P&As may provide legal
representation to individuals free of
charge or on a sliding scale fee basis.

According to NLADA, these types of
organizations “have invaluable
specialized expertise and often strong
relationships/collaborations with
private firms operating for profit.
Partnerships with these organizations
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provide significant opportunities for
collaborations that expand a recipient’s
ability to effectively and efficiently
serve clients and provide increased
opportunities for private bar
participation.” Similar to the Access
Commission, NLADA recommended
that LSC limit the exclusion to attorneys
“employed by a non-profit organization
whose primary purpose is the delivery
of civil legal services to the poor during
any time that attorney is acting within
the terms of his or her employment with
that organization[.]”

In its comment, the ABA stated that
it agreed in principle with LSC’s view
that the purpose of the PAI regulation is
to engage lawyers who are not currently
involved in the delivery of legal services
to low-income individuals as part of
their regular employment. The ABA
recommended that LSC clarify that the
term “‘legal services provider,” as used
in the rule, means “an entity whose
primary purpose is the delivery of free
legal services to low-income
individuals.”

Response: LSC will revise the
language in § 1614.3(i)(2)(ii) to narrow
the exclusion to attorneys acting within
the terms of their employment by a non-
profit organization whose primary
purpose is the delivery of free civil legal
services to low-income individuals.
This definition is adapted from the New
York State Bar Association’s definition
of “pro bono service” in the context of
the Empire State Counsel Program,
which annually recognizes New York
attorneys’ pro bono efforts, and is
substantially similar to the definition
recommended by the ABA. LSC
understands the issues raised by CRLA,
LSAM, the Access Commission, and
NLADA, and appreciates the benefits
that collaborations between LSC
recipients and other non-profit
organizations bring to the populations
served by those collaborations. Within
the context of the PAI rule, however,
LSC believes that the focus should be on
engaging attorneys who are not
employed to provide free legal services
to low-income individuals.

Although LSC is excluding legal aid
attorneys acting within the scope of
their employment from the definition of
private attorney, the revised language
permits recipients to allocate costs to
the PAI requirement associated with co-
counseling arrangements or other
collaborations with attorneys employed
by organizations whose primary
purpose is not the delivery of free legal
services to low-income individuals. For
example, although CRLA may no longer
be able to count co-counseling with a
legal aid organization toward its PAI
requirement, it could allocate costs

associated with co-counseling a case
with California’s P&A to the PAI
requirement. It also permits a recipient
to count as a private atforney an
attorney who is employed by an
organization whose primary purpose is
the delivery of free civil legal services
to low-income individuals, but who is
participating in a PAI clinic supported
by a recipient on the attorney’s own
time.

LSC wants to be clear that its decision
to exclude legal aid attorneys from the
definition of private attorney does not
mean that recipients should not
collaborate with these providers in the
delivery of legal information and legal
assistance to eligible clients. LSC
supports and encourages recipients to
work creatively and to build
relationships necessary to increase their
effectiveness at achieving positive
outcomes for their clients. The
exclusion simply means that recipients
may not allocate costs associated with
those collaborations to the PAI
requirement.

Comment 2: LSC received two
comments on §1614.3(h)(2)(i), which
proposed to exclude from the definition
of private attorney attorneys employed
more than 1,000 hours per year by an
LSC recipient or subrecipient. In their
joint comment, CRLA and LSAM
observed that proposed § 1614.3(h)(2)(i)
precluded the participation of attorneys
who retired or otherwise moved on from
an LSC recipient, but wanted to
volunteer to handle cases or support the
recipient in some fashion. They stated
that, according to the history of the PAI
rule, the two-year restriction on PAI
payments to attorneys who had left a
recipient’s employ was intended to
prevent ‘“‘situations in which programs
had laid off staff attorneys and then
contracted to pay these attorneys for
doing the same work they had done
before as staff.” 50 FR 48586, 48587,
Nov. 26, 1985. They additionally noted
that “for our purposes here, a recipient
could co-counsel with these former staff
members within 24 hours of their
leaving the employ of a recipient and
the staff time spent co-counseling with
the former staff member could be
counted as PAL”

NJP objected to proposed
§1614.3(h)(2)(i) on similar grounds. NJP
argued that the rule would

exclude attorneys (1) who leave a recipient’s
employ after 1001 hours during any year and
then seek to volunteer for the program,
including recently retired attorneys,
attorneys leaving the recipient upon
termination of a grant-based position, or
attorneys leaving for private employment;
and (2) who volunteer for a recipient, but
may on occasion be employed on a short-

term basis to fill temporary needs arising
from staff vacancies or absences such as an
extended family medical leave, military
leave, short-term special project grant
funding, or emergency needs occurring from
a sudden staff departure.”

In NJP’s view, “[gliven that a recipient
cannot allocate non-PAI activity to PAI
costs in any event, there seems little
reason to limit who is considered a
‘private attorney’ for purposes of
supporting their pro bono services based
on duration of employment by a
recipient, so long as costs are not
allocated for time spent while they are
employed by the recipient.” NJP urged
LSC to eliminate paragraph (2)(i) from
the definition of private attorney.

Response: LSC did not intend the
result described by the commenters. In
response to their comment, LSC will
revise the language in the definition of
private attorney. LSC will replace the
1,000 hours per calendar year timeframe
with a “half time” standard. LSC
believes that using a half time standard
will more clearly capture its intent that
recipients assess an attorney’s
employment status with the recipient
contemporaneously with the services for
which they seek to allocate costs to the
PAI requirement. In other words, if a
recipient employs an attorney ten hours
per week, and that attorney also wishes
to volunteer to provide advice and
counsel at a PAI clinic supported by the
recipient, the recipient may consider the
part-time attorney a private attorney at
the time he or she is providing services
at the PAI clinic.

LSC will also make two other changes
to § 1614.3(i) in the final rule. First, LSC
will define private attorney as meaning
an attorney defined in § 1614.3(a), and
relocate all the exceptions to the
definition to paragraphs (i)(1)—(3).
Second, LSC will add paragraph (i)(4) to
clarify that private attorney does not
include an attorney acting within the
terms of his or her employment by a
component of a non-profit organization,
where the component’s primary purpose
is the delivery of free civil legal services
to low-income individuals. In other
words, attorneys working for the legal
aid component of a non-profit social
services organization whose overall
mission is to deliver free social services
to low-income individuals are not
private attorneys for purposes of part
1614. This exclusion is consistent with
the rule’s primary purpose of engaging
attorneys who do not provide legal
assistance to the poor in the delivery of
legal information and legal assistance to
eligible clients.

§ 1614.3(j) Screen for eligibility. The
proposed definition made clear that
individuals receiving legal assistance
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through PAI activities must get the same
level of screening that recipients use for
their own legal assistance activities.
Screening for eligibility includes
screening for income and assets, eligible
alien status, citizenship, whether the
individual’s case is within the
recipient’s priorities, and whether the
client seeks assistance in an area or
through a strategy that is restricted by
the LSC Act, the LSC appropriation acts,
and applicable regulations. Screening
for eligibility can also include
determining whether a client can be
served using non-LSC funds. LSC
received no comments on this
definition.

§ 1614.3(k) Subrecipient. LSC will add
a definition for the term subrecipient to
the final rule. As LSC considered the
public comments, particularly the
comments discussing the definition of
the term private attorney, and
recipients’ use of subgrants and fee-for-
service arrangements to carry out PAI
activities, LSC discovered that the term
subrecipient was over-inclusive for
purposes of the PAI rule. Subrecipient,
as defined in §1627.2(b)(1) includes fee-
for-service arrangements through which
attorneys represent a recipient’s clients,
such as under a contract or a judicare
arrangement, when the cost of such
arrangement exceeds $25,000.

LSC did not intend to exclude from
the definition of private attorney
attorneys working for a subrecipient that
meets the definition solely because an
LSC recipient is paying the entity more
than $25,000 to provide legal
representation to the recipient’s clients
on a contract or judicare basis. For
purposes of part 1614, LSC will define
subrecipient as not including entities
receiving more than $25,000 from a
recipient to provide legal representation
to the recipient’s clients on a contract or
judicare basis.

Proposed § 1614.4—Range of Activities

§ 1614.4(a) Direct delivery of legal
assistance to eligible clients. In the
NPRM, LSC proposed to consolidate
existing §§ 1614.3(a) and (d) into one
paragraph. LSC also proposed to add
paragraph (a)(2), which stated that
direct delivery of legal assistance to
eligible clients may include
representation by a non-attorney in an
administrative tribunal that permits
non-attorney individuals to represent
individuals. LSC received no comments
on this section.

§ 1614.4(b) Support and other
activities. Comment: LSNYC expressed
concern about LSC’s proposal to revise
existing § 1614.4(b)(1) to exclude from
PAI support activities pro bono work
done on behalf of the recipient itself,

rather than for a client. It referred to the
ABA and Pro Bono Institute definitions
of “pro bono,” which include legal work
provided to organizations “‘in matters in
furtherance of their organizational
purposes, where the payment of
standard legal fees would significantly
deplete the organization’s economic
resources or would be otherwise
inappropriate,” and indicated that LSC’s
decision to exclude work on behalf of
organizations “deviate[s] from the well-
reasoned standards of the pro bono
community.” LSNYC stated that if it
could no longer count toward its PAI
requirement pro bono work provided to
LSNYC as an organization, it would
either have to spend “substantial
amounts of money on attorneys for the
organization” or ‘“skimpl] on the
resources that are available to effectively
run the organization.” Finally, LSNYC
argued that LSC’s proposed change
would “ignore[] the contribution of
many transactional attorneys” whose
skill sets do not necessarily lend
themselves to individual representation
of clients or conducting legal
information clinics.

Response: LSC will retain the
language from the NPRM, including the
statement that support provided by
private attorneys must be provided as
part of a recipient’s delivery of legal
information or legal assistance to
eligible clients to count toward the PAI
requirement. Since its original
incarnation in 1981 as a special
condition on LSC grant funds, the
purpose of PAI has been to involve
private attorneys in the delivery of legal
services to eligible clients. It does not
appear from the administrative record
that LSC envisioned pro bono services
to recipients themselves to be support
activities within the context of the PAI
rule. As a result, LSC views the
language change proposed in the NPRM
to represent a clarification of the
existing rule, rather than a change in
policy.

LSC wants to be clear that LSC
supports recipients’ efforts to leverage
resources within their legal
communities for the benefit of
themselves and their clients. LSC
recognizes the value or pro bono
services provided to recipients
themselves, as well as the value that
providing such assistance returns to the
pro bono attorneys. Recipients can, and
should, continue to secure pro bono
legal assistance with the issues they face
as organizations whenever possible. For
purposes of allocating costs to the PAI
requirement, however, recipients must
obtain services from private attorneys
that inures primarily to the benefit of

the recipients’ clients rather than to the
recipient in its organizational capacity.

Proposed § 1614.4(b)(4) PAI Clinics.
Comment 1: LSC received three
comments identifying ambiguity in the
text of proposed § 1614.4(b)(4)(ii)(C).
The Access Commission, the ABA, and
NLADA remarked that although
proposed § 1614.4(b)(4)(i) allows
recipients to allocate costs to the PAI
requirement associated with support to
legal information clinics without
screening for eligibility,

§ 1614.4(b)(4)(ii)(C) appears to allow
recipients to allocate costs to the PAI
requirement associated with “hybrid”
legal information and legal assistance
clinics only if the legal assistance
portion of the clinic screens for
eligibility. All three commenters
asserted that this result does not make
sense because recipients may provide
legal information without screening. In
NLADA’s words, “‘there is no reason to
prohibit the allocation of PAI to an LSC
program’s support of a clinic’s legal
information activities which are
severable from the legal assistance
activities of the clinic.”

Response: LSC intended to allow
recipients supporting hybrid PAI clinics
to allocate to their PAI requirements
costs associated with support to the
legal information portion of the PAI
clinic, regardless of whether the legal
assistance portion of the PAI clinic
screens for eligibility. In response to
these comments, LSC will revise
§1614.4(b)(4)(i1)(C) to make clear that,
in the context of hybrid PAI clinics,
recipients may allocate costs associated
with support of the legal information
portion of the PAI clinic to their PAI
requirements. If the legal assistance
portion of a hybrid PAI clinic screens
for eligibility and only provides legal
assistance to LSC-eligible individuals,
the recipient may allocate costs
associated with its support of both parts
of the clinic to the PAI requirement.

Comment 2: LASNNY commented
that the proposed requirement for
screening at legal assistance clinics
would restrict it from continuing to
participate in some of its current
activities. As an example, LASNNY
described its volunteers’ participation in
the Albany County Family Court Help
Center, which provides support and
assistance to pro se litigants in family
court. LASNNY stated that the program
does not screen for income eligibility,
citizenship, or eligible alien status, and
that it was participating in the program
at the request of the court’s presiding
justice and the director of the court’s
Access to Justice initiatives. As a
solution, LASNNY proposed that
recipients could use non-LSC funds to
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provide services to clients who have not
been screened for eligibility.

Response: LSC believes that the
screening requirement should not
preclude recipients from providing
support to unscreened clinics that give
legal information to pro se litigants. In
the NPRM, LSC proposed that recipients
would be able to allocate to the PAI
requirement costs associated with PAI
clinics providing legal assistance only if
the clinics screened for eligibility and
only provided legal assistance to LSC-
eligible clients. LSC believes this
approach is consistent with the April 9,
1998 opinion of the LSC Office of the
General Counsel (OGC), which
addressed the regulatory requirements
applicable to legal information provided
by recipients in pro se clinics. In that
opinion, OGC stated that the recipient,
which had received a contract from the
court to provide assistance to pro se
litigants, did not need to comply with
either the client retainer provision in
part 1611 or the provision in part 1626
that requires recipients to obtain
citizenship attestations or
documentation of eligible alien status.
Importantly, OGC opined that
compliance with the relevant provisions
of parts 1611 and 1626 was not required
“‘as long as the litigants are pro se, they
do not enter into an attorney-client
relationship with [a recipient] attorney,
[and] they are not applicants for or are
not seeking legal representation from
[the recipient.]” LSC believes that these
principles should guide recipients’
thinking about whether supporting a
PAI clinic that serves pro se litigants
may be considered legal information
clinics that do not require screening, or
instead constitute legal assistance
clinics that do. Regarding LASNNY’s
suggestion that non-LSC funds could be
used for services to unscreened clients,
some restrictions, such as the alienage
restriction in part 1626, apply to legal
assistance that is provided with both
LSC and non-LSC funds.

Comment 3: The ABA commented
that the NPRM did not include several
important types of clinics within its
scope. One type was the hybrid legal
information/legal assistance clinic
discussed above. A second type was a
clinic with two components: “‘one in
which LSC-eligible clients are provided
pro bono advice by one group of
lawyers, and another component in
which non-eligible individuals are
provided service by either staff of the
clinic (who are not employees of a LSC
recipient) or a separate group of pro
bono lawyers.” In the model described
by the ABA, individuals are pre-
screened and sent to the LSC recipient’s
private attorney if they are LSC-eligible,

and to attorneys in another part of the
clinic if they are not. The ABA believes
that LSC should allow recipients to
support such clinics “because in many
communities, the bar association wants
to serve through its pro bono programs
many people who cannot afford an
attorney, not just those who fall within
the LSC eligibility guidelines.”

The ABA described a final model, in
which a court or local bar association
contacts an LSC recipient to ask for
assistance in planning a pro bono clinic.
According to the ABA, at the time the
court or bar association asks for the
recipient’s assistance, it may not be
clear whether the clinic will provide
legal information, legal assistance, or
both, or whether it will screen for
eligibility if it provides legal assistance.
The ABA ‘“‘regards these support
activities as permissible and as ones that
should count toward the PAI
requirement because the LSC recipient
is not assisting lawyers who will be
helping ineligible clients, but is simply
engaging in discussions initiated by the
court or bar to explore options.”

Response: As discussed above, LSC
agrees that recipients may allocate to
their PAI requirements costs associated
with support of the legal information
portion of a hybrid clinic, regardless of
whether the legal assistance portion
screens for eligibility. LSC also believes
that recipients may support clinics of
the second type described by the ABA.
LSC’s concern about recipients’
providing support to clinics that do not
screen for eligibility is that recipients
will be diverting resources to activities
that serve individuals who are not
eligible for LSC-funded legal assistance.
This concern is greatest in the context
of a clinic where no screening occurs. It
is still present in the context of a clinic
that screens for eligibility and provides
legal assistance to individuals who are
not eligible for LSC-funded assistance,
but the concern is lessened because the
recipient’s support is limited to the part
of the clinic that is providing legal
assistance to LSC-eligible clients.

With respect to the ABA’s third
scenario, LSC agrees that the type of
technical assistance described is a
valuable service provided by recipients
in furtherance of the court or bar
association’s efforts to increase pro
bono. LSC also agrees that it is
consistent with the purposes of the PAI
rule to allow recipients to allocate costs
to the PAI requirement associated with
providing support to courts or local bar
associations in response to requests for
assistance in setting up clinics at which
private attorneys will provide legal
information or legal assistance.
However, LSC considers this type of

assistance to be support provided to
courts or local bar associations in their
efforts to increase pro bono services,
rather than as support for the operation
of PAI clinic within the meaning of

§ 1614.4(b)(4). Once the clinic begins
providing legal information or legal
assistance to the public, the recipient
may provide support consistent with
proposed § 1614.4(b)(4).

LSC will address the ABA’s proposal
by including a new paragraph (b)(4) that
allows recipients to count toward their
PAI requirements costs incurred
assisting bar associations or courts with
planning and establishing clinics at
which private attorneys will provide
legal information or legal assistance to
the public. Consequently, LSC will
redesignate proposed paragraphs (b)(4)—
(b)(6) to paragraphs (b)(5)—(b)(7) in the
final rule.

Comment 4: NLADA recommended
that LSC allow limited screening of
individuals receiving legal assistance
through PAI clinics. NLADA asserted
that the eligibility screening
requirement “‘is not necessary to ensure
compliance with the LSC Act and other
statutory restrictions[,]”” and offered two
alternatives. The first alternative was
limited screening for financial eligibility
and citizenship or eligible non-citizen
status. NLADA suggested that “‘a clinic
participant could be determined LSC
eligible if the applicant attests that he is
a U.S. citizen or has a green card and
either has zero income or receives
assistance under programs such as
SNAP, TANF, Medicaid or SSI. While
this limited screening may rule out
eligible clients, the screening could
serve as an acceptable and workable
method for clinic participants to
determine who should and who should
not be referred to LSC program staff
participating in the clinic for legal
assistance.” The second alternative was
periodic limited screening. Under this
alternative, the clinic would
occasionally conduct the limited
screening described in the first option,
and the recipient could use the results
to “calculate the percentage of LSC
eligible applicants served by the clinic
and appropriately apportion LSC
program resources used to support the
clinic that can be allocated to PAL”
NLADA noted the additional benefit
that “the clinic would then have the
option to have LSC grantees not
participate in the provision of legal
assistance to individual clients or have
procedures in place to conduct limited
or full screening with LSC grantees only
providing legal assistance to LSC
eligible individuals.”

Response: LSC will not revise the
requirement for PAI clinics to screen for
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eligibility prior to providing legal
assistance to individuals. During the
April 2014 Committee meeting in
Washington, DC, LSC made clear that it
was willing to consider alternatives to
the proposed screening requirement if
the alternatives were supported by a
legal analysis of how the alternatives
would ensure compliance with the LSC
Act, the restrictions contained in LSC’s
appropriations acts, and LSC’s
regulations. No commenter, however,
has offered any legal analysis
supporting the assertion that screening
“is not necessary to ensure compliance
with the LSC Act and other statutory
restrictions.”

LSC considered the issue of limited
screening at length during the
development of the NPRM. During the
July 2013 and September 2013
rulemaking workshops, and in response
to the two Requests for Information
published by LSC last year, multiple
commenters recommended that LSC
allow limited screening for PAI clinics.
When discussing screening in this
context, commenters expressed minimal
concern about the potential for assisting
clients who are ineligible for LSC-
funded services. Most commenters
focused on expanding the availability of
private attorneys to provide pro bono
legal services and not on the scope of
LSC’s legal obligations to ensure that
LSC resources are not used for restricted
activities. One commenter suggested
that the test for the PAI rule should be
whether the activity is targeted at the
base of eligible clients, even if the
recipient cannot know whether every
person assisted would be eligible.
Another spoke about screened advice
clinics, recommending that recipients
should be able to count resources
toward the PAI requirement for the time
recipients spend supervising such
clinics. OIG expressed concern that a
relaxed screening requirement for
clinics would have the “unintended
effect of increasing subsidization of
restricted activity.” OIG urged LSC to
exercise caution to “ensure that changes
to the PAI rule do not make it more
difficult to prevent and detect
noncompliance with LSC regulations
and do not increase the risk that LSC
funds will be used to subsidize, whether
intentionally or not, restricted activity.”

LSC considered the commenters’
views on screening and the burden that
screening may place on recipients’
support for clinics operated solely by
them or through the joint efforts of
community organizations. LSC
considered those views in light of the
statutory restrictions Congress places on
the funds appropriated to LSC and on
recipients of LSC funds. LSC concluded

that, regardless of whether legal
assistance is provided directly by a
recipient or through PAI activities
individuals must be screened for LSC
eligibility and legal assistance may be
provided only to those individuals who
may be served consistent with the LSC
Act, the LSC appropriation statutes, and
the applicable regulations. Nothing in
NLADA’s comment causes LSC to
reconsider its decision with respect to
screening for eligibility in PAI clinics
that provide legal assistance to
individuals.

LSC recognizes that adopting either
the simplified screening requirement or
a test that a clinic was targeted at the
LSC-eligible client population would
allow recipients to support a broader
range of clinics at which private
attorneys provide legal assistance to
low-income individuals. What neither
of these mechanisms ensures is that LSC
recipients are supporting clinics that
provide services permitted by LSC’s
authorizing statutes to individuals
eligible to receive those services. While
Congress has repeatedly supported
LSC’s efforts to expand pro bono
consistent with the recommendations of
the Pro Bono Task Force, it has couched
its support in terms of “increasing the
involvement of private attorneys in the
delivery of legal services to their
clients.” S. Rep. 113-78, H.R.Rep. 113—
171, incorporated by reference by Sec. 4,
Pub. L. 113-76, 128 Stat. 5, 7 (2014).
LSC does not believe that its responses
to the Task Force’s recommendations
can include expanding the PAI rule to
allow recipients to participate, directly
or indirectly, in the provision of legal
assistance to individuals who are not
eligible to receive legal assistance from
an LSC recipient.

Comment 5: OIG commented that it
had “observed some ambiguity in the
discussion of PAI support for clinics
that provide individualized legal
assistance. The transcripts of meetings
preceding publication of the NPRM
appear to contain the suggestion that
grantees will be able to count their
direct participation in PAI clinics
toward their PAI requirement.” OIG
urged LSC to clarify that costs incurred
by a recipient in supporting a PAI clinic
count toward the PAI requirement,
while costs associated with clinics at
which recipient attorneys themselves
provide the legal information or legal
assistance cannot be allocated to the PAI
requirement.

Response: LSC understands OIG’s
concern and believes their comment is
addressed by the definition of PAI
clinic. In the NPRM, LSC defined PAI
clinic as “‘an activity under this part in
which private attorneys, law students,

law graduates, or other professionals are
involved in providing legal information
and/or legal assistance to the public at

a specified time and location.” 79 FR
21188, 21199, Apr. 15, 2014 (emphasis
added). LSC clearly stated its intent
regarding the application of

§ 1614.4(b)(4) in the preamble to the
NPRM:

This new regulatory provision will allow
recipients to allocate costs associated with
support to clinics to the PAI requirement.
The new provisions of part 1614 will govern
only those clinics in which a recipient plays
a supporting role. Recipients will remain
responsible for complying with the screening
and CSR case-handling requirements for
those clinics at which recipient attorneys
provide legal assistance to individuals.

79 FR 21188, 21193.

Comment 6: OIG also commented on
LSC’s proposal to promulgate clear
standards for when a PAI clinic must
screen for eligibility. OIG first noted that
proposed § 1614.4(b)(4) “describes in
some detail eligibility constraints on
three different types of PAI clinics:
clinics that exclusively provide legal
information not tailored to particular
clients; clinics that exclusively provide
individualized legal advice, and clinics
that do both.” OIG also cited the
observation made by a member of the
Board of Directors at the April Board
meeting that “without a change in
meaning, one could remove the
proposed eligibility constraints in
Section 1614.4(b)(4) and substitute
language pointing to generally
applicable standards governing the use
of LSC funds as the operative constraint
on PAI activities, thereby reducing the
complexity [of] the proposed rule.” OIG
stated its understanding that proposed
§ 1614.4(b)(4) merely explicated “the
straightforward implications of general
eligibility requirements found in LSC’s
regulations and governing statutes,” and
recommended that if LSC intended to
establish new eligibility requirements,
LSC should clarify that intent before
adopting a final rule. Finally, OIG
recommended that LSC either
significantly simplify § 1614.4(b)(4) to
plainly state the “generally applicable
eligibility requirements” or, if retaining
the language proposed in the NPRM,
including language ““to the effect that
notwithstanding any other provision or
subsection of the rule, a grantee may
only count toward its PAI requirement
funds spent in support of activities that
the grantee would itself be able to
undertake with LSC funds.”

Response: LSC agrees with OIG that it
should be clear that the rule is not
establishing new or additional eligibility
requirements or screening requirements.
LSC believes that the specificity of the
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definition of the term screen for
eligibility makes clear that individuals
being served through PAI clinics must
be LSC-eligible. The definition does not
establish new or additional screening
requirements for individuals being
served by private attorneys through PAI
projects.

LSC understands that part 1614 states
its position on when individuals must
be screened for eligibility more clearly
than LSC has done in any prior
issuance, and that the issue of eligibility
to receive legal assistance from an LSC
recipient is not unique to the PAI
context. However, as discussed in the
response to the comment above
regarding screening, LSC believed that a
clear statement in the PAI rule about its
requirements for eligibility screening
was necessary. LSC reiterates now that
the screening requirements contained in
§1614.4(b)(4) do not create new
standards for determining the eligibility
of individuals receiving legal assistance
through a PAI clinic.

§ 1614.4(b)(5) Screening and referral
systems. Section 1614.4(b)(5)
established the rules governing intake
and referral systems. This addition to
the rule adopted Recommendation 2(b)
by expanding the situations in which
recipients may allocate costs associated
with intake and referral to private
attorneys to their PAI requirement.
Section 1614.4(b)(5) reflects the
Corporation’s decision to relieve
recipients of the obligation to accept
referred clients as part of their caseload
and to determine the ultimate resolution
of the clients’ cases by considering
intake and referral activities other
activities. Cases screened and referred
through these systems do not need to be
accepted by the recipient as CSR cases
and tracked in order for recipients to
allocate costs associated with the system
to the PAI requirement. LSC received no
comments on this section.

§ 1614.4(b)(6) Law student activities.
Section 1614.4(b)(6) established the
rules for allocating costs associated with
the work provided by law students to
the PAI requirement. LSC received no
comments on this section.

§ 1614.4(c) Determination of PAI
activities. Section 1614.4(c) adopted
existing § 1614.3(c) in its entirety. LSC
proposed to revise the phrase “involve
private attorneys in the provision of
legal assistance to eligible clients” to
include law students, law graduates, or
other professionals. LSC proposed this
change to reflect the rule’s inclusion of
the other categories of individuals that
recipients may engage in PAI activities.
LSC received no comments on this
section.

§ 1614.4(d) Unauthorized practice of
law. Section 1614.4(d) made clear that
the rule is not intended to permit any
activities that would conflict with the
rules governing the unauthorized
practice of law in the jurisdiction in
which a recipient is located. LSC
received no comments on this section.

Proposed § 1614.5 Compensation of
recipient staff and private attorneys;
blackout period. In the NPRM, LSC
proposed to introduce a new § 1614.5
establishing rules for the treatment of
compensation paid to private attorneys,
law students, law graduates, or other
professionals under the PAI rules.

§1614.5(a). Section 1614.5(a) stated
that recipients may allocate to the PAI
requirement costs for the compensation
of staff for facilitating the involvement
of private attorneys, law students, law
graduates, or other professionals in the
provision of legal information and legal
assistance to eligible clients under this
part. This section was intended to make
clear that recipients may not allocate
costs associated with compensation,
such as salaries or stipends, paid to
individuals employed by the recipient
who are providing legal information or
legal assistance to eligible clients as part
of their employment. LSC received no
comments on this section.

LSC will make one technical edit to
this section in the final rule. LSC will
add “or employees of subrecipients” to
make clear that compensation paid to
employees of subrecipients, as defined
in § 1614.3(k), may only be allocated to
the PAI requirement if the
compensation was incurred to facilitate
PAI activities.

§1614.5(b). Section 1614.5(b)
established limits on the amount of
compensation paid to a private attorney,
law graduate, or other professional that
a recipient may allocate to its PAI
requirement. LSC proposed to limit the
amount of compensation to the amount
paid for up to 800 hours of service
during a calendar year. The reason for
this limitation was that compensation at
a higher level is inconsistent with the
goal of the PAI rule to engage private
attorneys in the work of its recipients.
LSC received no comments on this
section.

§1614.5(c). Section 1614.5(c) adopted
a revised version of existing § 1614.1(e),
which prohibits recipients from
allocating to the PAI requirement PAI
fees paid to a former staff attorney for
two years after the attorney’s
employment has ended, except for
judicare or similar fees available to all
participating attorneys. LSC proposed to
remove as obsolete the references to the
effective date of the regulation and
contracts made prior to fiscal year 1986.

LSC also proposed to change the time
period of the rule’s coverage from
attorneys employed as staff attorneys for
any portion of the previous two years to
any individual employed by the
recipient for any portion of the current
year and the previous year for more than
1,000 hours per calendar year, except
for individuals employed as law
students. LSC proposed the latter
change to account for the expansion of
the rule to allow recipients to engage
individuals other than private attorneys
in activities under this part. In
recognition of the fact that law students
are primarily engaged in educational
endeavors, even while working at a
recipient, LSC proposed to exclude law
students from the scope of this
provision. Finally, the rule exempted
from this restriction compensation paid
to attorneys who had been employed at
a recipient or subrecipient while
participating in incubator projects. LSC
received no comments on this section
during the public comment period.

LSC will make two technical changes
to §1614.5 in response to internal
comments. First, LSC will replace the
term “PAI funds” with references to
allocation of costs to the PAI
requirement. “PAI funds” was language
carried over from existing § 1614.1(e),
but as LSC staff pointed out, part 1614
is a cost allocation regulation, rather
than authority for the expenditure of
funds for a specified purpose.
Consequently, the language of § 1614.5
has been revised to reflect more
accurately the nature of the activity
covered by the regulation.

The second technical change is
related to the first. With the move away
from using the term “PAI funds,” the
language of proposed § 1614.5(c)(2)
became difficult to understand. LSC will
simplify paragraph (c)(2) by replacing
“PAI funds” with “allocation of costs to
the PAI requirement” and relocating the
description of an incubator project to
§1614.3(b) as the definition of the term
incubator project.

In response to the final rule presented
to the Committee in advance of its
October 5, 2014 meeting, NJP
commented that the prohibition on
payments to an “individual who for any
portion of the current or previous year
has been employed more than 1,000
hours per calendar year by an LSC
recipient or subrecipient” was
confusing. NJP stated that the
prohibition seemed to conflict with
§ 1614.5(a), which permits recipients to
allocate costs to the PAI requirement
associated with compensation paid to
employees for facilitating the
involvement of private attorneys, law
students, law graduates, and other
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professionals in PAT activities. In order
to make clear that the blackout period
described in paragraph (c) applies to
individuals who are no longer employed
by the recipient, LSC proposed revising
the language to state “No costs may be
allocated to the PAI requirement for
direct payment to any individual who
for any portion of the current year or the
previous year was employed more than
1,000 hours per calendar year by an LSC
recipient or subrecipient. . ..”

LSC staff brought NJP’s concern and
the language LSC proposed above to
address the concern to the Board’s
attention. The Board accepted the
change, which is now contained in the
final rule.

Proposed § 1614.6 Procedure. LSC
moved the text of existing § 1614.4,
regarding the procedure recipients must
use to establish their PAI plans, to
§1614.6. LSC proposed to include law
students, law graduates, or other
professionals as individuals that
recipients may consider engaging in
activities under this part during the
development of their PAI plans.
However, LSC did not revise proposed
§ 1614.6(b) to require recipients to
consult with local associations for other
professionals. LSC believed that
recipients are in the best position to
know which other professionals they
may attempt to engage in their PAI
programs, and encourages recipients to
determine which professional
associations they may want to consult in
developing their PAI plans. In the
interest of simplifying and improving
the logic of the rule, LSC also proposed
to relocate existing § 1614.2(b),
regarding joint PAI efforts by recipients
with adjacent, coterminous, or
overlapping service areas, to § 1614.6(c)
without substantive changes. LSC
received no comments on this section.

Proposed § 1614.7 Compliance.
Comment: NJP commented on the
omission of current § 1614.3(e)(4) from
the NPRM. Existing § 1614.3(e)(4) states
that recipients must make available to
LSC auditors and monitors ““all records
pertaining to a recipient’s PAI
requirements which do not contain
client confidences or secrets as defined
by applicable state law.” NJP expressed
concern that the omission of
§1614.3(e)(4) “seems to extend the
proposed changes in 2015 Grant
Assurances Nos. 10 and 11 (to which
NJP strongly objects) to private attorneys
providing services under a PAI contract.
. . . Compelling a private attorney to
disclose client information in
contravention of applicable Washington
law and Rules of Professional Conduct,
creates a significant disincentive to
participation in a compensated PAI

program through NJP.” NJP urged LSC
to reinstate the language of existing
§1614.3(e)(4).

Response: LSC understands NJP’s
concern, but will not reinstate the
language of current § 1614.3(e)(4). LSC
notes that it rescinded the proposed
changes to Grant Assurances 10 and 11
in response to comments made by NJP,
discussed above, and others regarding
the potential adverse effect of the
proposed changes.

LSC intentionally omitted this section
in the NPRM as the result of internal
discussions with OIG. OIG and LSC
came to the conclusion that existing
§1614.3(e)(4) was unnecessary because
it did not establish recordkeeping or
disclosure requirements beyond those
stated in LSC’s governing statutes and
regulations. LSC has not included
similar disclosure provisions in any of
its other regulations. Instead, LSC has
chosen to prescribe its access to records
through the grant assurances that
recipients must accept each year.
Records pertaining to a recipient’s PAI
activities are not subject to different
recordkeeping or access requirements
than records pertaining to its in-house
activities. LSC believes that its
governing statutes, regulations, and
grant assurances adequately describe the
circumstances under which recipients
must provide LSC access to records
pertaining to their PAI requirements and
the kinds of information that may be
withheld. There is no need to include a
provision explaining that access in part
1614.

LSC will make one technical change
to the title of § 1614.7. LSC staff
believed that the title “Compliance”
was misleading because § 1614.7
governs only fiscal recordkeeping,
rather than recordkeeping about all
aspects of a recipient’s operations,
including compliance with parts 1626
(eligibility of citizens and certain non-
citizens), 1620 (determination of
priorities), and 1611 (financial
eligibility). We agree with this
comment, and will retitle § 1614.7
“Fiscal recordkeeping.” Programmatic
recordkeeping requirements specific to
the activities described in § 1614.4 are
contained in the paragraphs to which
they apply.

Proposed § 1614.8 Prohibition of
revolving litigation funds. In the NPRM,
LSC proposed to move existing § 1614.5,
prohibiting the use of revolving
litigation funds to meet the PAI
requirement, to new § 1614.8. The only
proposed substantive change to this
section was the inclusion of law
students, law graduates, or other
professionals. LSC received no
comments on this section.

Proposed § 1614.9 Waivers. LSC
proposed to move existing § 1614.6,
governing the procedures by which
recipients may seek full or partial
waivers of the PAI requirement, to new
§ 1614.9 without substantive change.
LSC proposed to make technical
amendments by replacing the references
to the Office of Field Services (OFS) and
the Audit Division of OFS, which no
longer exist, with references to LSC.
LSC received no comments on this
section.

Proposed § 1614.10 Failure to comply.
In the NPRM, LSC proposed to move
existing § 1614.7, which established
sanctions for a recipient’s failure to
comply with the PAI requirement or
seek a waiver of the requirement, to new
§1614.10.

§1614.10(a). Comment: NLADA
expressed concern that withholding of
funds under § 1614.10(a) would not be
considered an enforcement action under
45 CFR parts 1606, 1618, 1623, or 1630.
Section 1614.10(a) authorizes the
Corporation to withhold funds if a
recipient fails to meet the PAI
requirement for a given year and fails
without good cause to seek a waiver of
the PAI requirement. NLADA wanted to
“ensure that, although actions under
1614 are not to be construed as actions
under the other regulatory sections
referenced above, LSC will follow
normal procedures of due process,
including allowing recipients the ability
to appeal a decision to withhold funds
to LSC’s President.”

Response: In light of NLADA’s
comment, LSC will establish a process
for considering whether a recipient has
failed without cause to seek a waiver of
the PAI requirement, notifying the
recipient of LSC’s determination, and
providing for review of an initial
adverse decision. LSC believes that the
opportunity for review by the President
of the Corporation is appropriate when
a recipient’s failure to comply with a
requirement may result in the loss of
funds. LSC will use a process modeled
substantially on the process described at
45 CFR 1630.7 because the withholding
of funds for failure to comply with a
requirement is most akin to a
disallowance of questioned costs.

In considering NLADA’s comment,
LSC researched the regulatory history of
existing § 1614.7(a). When it enacted
existing § 1614.7(a) in 1986, LSC
received comments from the field that
the provision placed too much
discretion with the staff to determine
whether recipients were in compliance
with the PAI requirement or had failed
without good cause to seek a waiver. 50
FR 48586, 48590, Nov. 26, 1986. In
response, LSC clarified that the Board
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“intends for this section to minimize
staff discretion. The only determination
left to staff under § 1614.7 is whether or
not a recipient has failed without good
cause, to seek a waiver during the term
of the grant.” 50 FR 48586, 48590-91.
The Board did not address whether a
recipient had any recourse in the event
that staff determined that the recipient
failed without good cause to seek a
waiver.

LSC will add §1614.10(a)(2), which
states that the Corporation will inform
the recipient in writing of its decision
about whether the recipient failed
without good cause to seek a waiver.
LSC will also add §1614.10(a)(3), which
states that appeals under this section
will follow the process set forth at 45
CFR 1630.7(c)—(g). Finally, LSC will add
two provisions that limit the
applicability of the process described to
actions under part 1614. Consistent with
the Board’s intentions, as stated in the
preamble to the 1986 final rule,
paragraph (a)(3)(i) will limit the subject
matter of the appeal to the Corporation’s
determination that the recipient failed
without good cause to seek a waiver.
Paragraph (a)(3)(ii) will limit the
method by which the Corporation may
recover funds to withholding, consistent
with the existing rule.

§1614.10(b). This section carried over
from existing § 1614.7(b), and states that
recipients who fail with good cause to
seek a waiver, or who apply for but fail
to receive a waiver, or who receive a
partial waiver but do not expend the
amount required will have their PAI
requirement increased for the following
year. The requirement will be increased
by an amount equal to the difference
between the amount actually expended
and the amount required to be
expended. LSC received no comments
on this section.

§1614.10(c). Comment: The ABA
commented on LSC’s proposal to revise
this section to allow LSC to reallocate
funds withheld under § 1614.10(a) for
any basic field purpose. The ABA
agreed with LSC’s proposal to allow it
to compete the withheld funds outside
of a recipient’s service area if the
recipient from whom the funds were
withheld is the only applicant for the
funds. However, the ABA opposed the
proposal to make funds withheld for
failure to meet the PAI requirement
available for basic field grant purposes
because it believed the proposal was
contrary to the purposes of the PAI
regulation. According to the ABA, “[i]f
the consequence of failing to use funds
for PAI is that the funds become
available for basic field services, this
provides a disincentive to comply with
the PAI requirement.” Instead, the ABA

recommended that LSC revise the rule
to allow funds withheld under
§1614.10(a) to be competed for PAI
purposes in another service area if the
program from which the funds were
withheld is the “only LSC recipient
applying for the funds in the
competitive grant process.”

Response: LSC concurs with the
ABA’s comment and will revise
§1614.10(c) accordingly.

LSC will make two changes to this
section in the final rule. First, LSC will
include language stating that when the
Corporation has withheld funds from a
recipient and such funds are available
for competition, LSC shall provide
public notice setting forth the details of
the application process. LSC’s notice
will include the time, format, and
content of the application, as well as the
procedures for submitting an
application for the withheld funds.
Second, LSC will add a new paragraph
(c)(2) regarding the relationship of an
award of funds withheld under
§1614.10(a) to a recipient’s annual
twelve and one-half percent (12.5%)
PAI requirement. An award of funds
pursuant to § 1614.10(c)(1) is an
additional amount of funding to engage
in PAI activities beyond a recipient’s
annual PAI requirement. In other words,
LSC intends a §1614.10(c)(1) award to
expand a recipient’s PAI activities,
rather than to supplement the amount
available to meet the recipient’s annual
twelve and one-half percent (12.5%)
requirement. An award under
§1614.10(c)(1) will not increase the
amount of the recipient’s PAI
requirement by the same amount in
subsequent grant years. It is intended as
a one-time award that has no future
effect on a recipient’s PAI requirement.

During the October 5, 2014 Committee
meeting, the Committee noted that the
phrase “in another service area” in the
last sentence of paragraph (c)(1)
appeared to limit LSC’s options for
competing withheld funds in the event
the recipient from whom they were
withheld was the only applicant for the
funds. In other words, it seemed to
preclude the Corporation from holding
a competition in which the recipient’s
application would be considered along
with applications from other LSC
recipients in other service areas. LSC
did not intend to limit competition in
that manner. LSC adopted the
Committee’s proposed language—‘“in
additional service areas”—in the last
sentence of paragraph (c)(1) to reflect
more accurately LSC’s intention to
allow expanded competition. The
version of the rule approved by the
Board contained the revised language.

§1614.10(d). LSC proposed to revise
§1614.10(d) to be consistent with the
changes to the enforcement rules, 78 FR
10085, Feb. 13, 2013. LSC received no
comments on this section.

Other Comments

LSC received three comments that did
not pertain to particular sections of the
proposed rule. NJP submitted one
comment recommending that LSC raise
the dollar threshold at which recipients
must seek approval to make payments to
private attorneys in excess of $25,000.
The rule governing subgrants, 45 CFR
part 1627, requires recipients to obtain
approval before making payments in
excess of $25,000 to a third party to
provide services ‘‘that are covered by a
fee-for-service arrangement, such as
those provided by a private law firm or
attorney representing a recipient’s
clients on a contract or judicare basis[.]”
45 CFR 1627.2(b)(1). NJP noted that the
$25,000 limit has not changed since its
enactment in 1983. They recommended
that LSC increase the threshold to
$60,000, which is the approximate
amount that $25,000 in 1983 represents
today.

The proposed change is outside the
scope of this rulemaking, which is
focused on changes to part 1614.
Consequently, LSC will not revise part
1627 at this time. However, LSC has
placed a priority on resuming the
rulemaking initiated in 2011 to revise
the subgrant rule in part 1627 and the
transfer rule at 45 CFR § 1610.7 as part
of the 2014-2015 rulemaking agenda.
LSC will consider NJP’s
recommendation as part of that
rulemaking.

OIG made two general comments
regarding the rule. OIG first
recommended that LSC retitle part 1614
to reflect the expansion of the rule to
include services provided by
individuals other than private attorneys.
OIG recommended this change in part to
avoid “giving LSC’s appropriators,
oversight authorities, or outside
observers the misimpression that all
funding directed to what is now called
private attorney involvement is devoted
to securing the services of private
attorneys.” OIG suggested ‘“Volunteer
and Reduced Fee Services” or ‘Private
Provider Services” as alternate titles.

OIG’s second comment reiterated
their belief that LSC should include
reporting requirements in the rule. OIG
recommended that the rule require
recipients to provide information that
would allow LSC to analyze the impact
that the changes to the PAI rule have on
services provided by private attorneys.
OIG expressed its concern that “if the
PAI rule is revised to make PAI funds
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available to activities other than the
involvement of private attorneys, the
legal services community may end up
with fewer private attorneys involved in
the provision of legal assistance to
eligible clients.” In OIG’s view, it is
essential that the new rule have
mechanisms in place to measure the
“performance of the revised PAI rule
from its inception. . . . These
measuring mechanisms should, in the
OIG’s view, consist largely of reporting
requirements that, at a minimum, break
out the number of private attorneys (as
distinguished from other service
providers) involved in the program and
the magnitude of their services.” OIG
concluded by opining that such
reporting ‘“would minimize the
opportunity for confusion on the part of
LSC’s appropriators, oversight
authorities, or outside observers
concerning the extent to which PAI
funds are directed toward pro bono
services of attorneys.”

Regarding OIG’s first comment, LSC
has determined that it will not change
the title of part 1614. Part 1614 has been
known as “Private Attorney
Involvement” since 1986; recipients and
stakeholders thus regularly use the term
“PAL” Moreover, because engaging
private attorneys in the delivery of legal
information and legal assistance to
eligible clients remains the primary
vehicle for carrying out the purpose of
the rule, LSC does not believe a change
is necessary.

With respect to the second comment,
LSC agrees with the OIG regarding the
importance of reporting requirements,
but will not specify reporting
requirements in the final rule. During
the March 3, 2014 Committee meeting,
LSC stated that it would not prescribe,
through the rule, the types of
information that recipients must keep
about services and whether the services
were provided by private attorneys or
others. LSC informed the Committee of
two factors relevant to this decision.
First, LSC is in the midst of a project
with the Public Welfare Foundation to
improve the Corporation’s data
collection methods and measures. As
part of this work, recipients have
advised LSC about the types of data they
provide to LSC and to other funders,
and what types of data collection they
find useful. Second, LSC typically
informs recipients about the data that it
wants them to provide through
guidance, such as the annual grant
assurances that recipients must accept
at the beginning of each grant year.
Particularly in light of its ongoing work
with the Public Welfare Foundation,
LSC believes the optimal approach is to
prescribe data collection through policy

documents so that LSC has the
flexibility to adjust the data collection
requirements in consultation with
recipients and in a timely fashion.
Promulgating specific data collection
requirements in the regulation binds
LSC and recipients to those
requirements until the regulation can be
amended, which is time-consuming and
may delay desired changes. LSC agrees
with the OIG regarding the importance
of data LSC seeks from recipients, and
intends to solicit OIG’s input as it
develops additional data collection
requirements for PAIL

List of Subjects in 45 CFR Part 1614

Legal services, Private attorneys,
Grant programs—law.

For the reasons stated in the
preamble, the Legal Services
Corporation revises 45 CFR part 1614 to
read as follows:

PART 1614—PRIVATE ATTORNEY
INVOLVEMENT

Sec.

1614.1
1614.2
1614.3

Purpose.

General policy.

Definitions.

1614.4 Range of activities.

1614.5 Compensation of recipient staff and
private attorneys; blackout period.

1614.6 Procedure.

1614.7 Fiscal recordkeeping.

1614.8 Prohibition of revolving litigation
funds.

1614.9 Waivers.

1614.10 Failure to comply.

Authority: 42 U.S.C. 2996g(e).

§1614.1 Purpose.

Private attorney involvement shall be
an integral part of a total local program
undertaken within the established
priorities of that program, and
consistent with LSC’s governing statutes
and regulations, in a manner that
furthers the statutory requirement of
providing high quality, economical, and
effective client-centered legal assistance
and legal information to eligible clients.
This part is designed to ensure that
recipients of LSC funds involve private
attorneys, and encourages recipients to
involve law students, law graduates, or
other professionals, in the delivery of
legal information and legal assistance to
eligible clients.

§1614.2 General policy.

(a) A recipient of LSC funding shall
devote an amount equal to at least
twelve and one-half percent (12.5%) of
the recipient’s annualized Basic Field-
General award to the involvement of
private attorneys, law students, law
graduates, or other professionals in the
delivery of legal information and legal

assistance to eligible clients. This
requirement is hereinafter referred to as
the “PAI requirement.”

(b) Basic Field-Native American
grants, Basic Field-Migrant grants, and
non-Basic Field grants are not subject to
the PAI requirement. For example,
Technology Initiative Grants are not
subject to the PAI requirement.
However, recipients of Native American
or migrant funding shall provide
opportunity for involvement in the
delivery of legal information and legal
assistance by private attorneys, law
students, law graduates, or other
professionals in a manner that is
generally open to broad participation in
those activities undertaken with those
funds, or shall demonstrate to the
satisfaction of the Corporation that such
involvement is not feasible.

§1614.3 Definitions.

(a) Attorney means a person who is
authorized to practice law in the
jurisdiction in which assistance is
rendered. For purposes of this part,
attorney does not have the meaning
stated in 45 CFR 1600.1.

(b) Incubator project means a program
that provides legal training and support,
for a limited period of time, to law
students, law graduates, or attorneys
who are establishing, or upon
graduation and bar admission intend to
establish, their own independent law
practices.

(c) Law graduate means an individual
who, within the last two years, has
completed the education and/or training
requirements necessary for application
to the bar in any U.S. state or territory.

(d) Law student means an individual
who is, or has been, enrolled, full-time
or part-time, within the past year, and
not expelled from:

(1) A law school that can provide the
student with a degree that is a
qualification for application to the bar
in any U.S. state or territory; or

(2) An apprenticeship program that
can provide the student with sufficient
qualifications for application to the bar
in any U.S. state or territory.

(e) Legal assistance means service on
behalf of a client or clients that is
specific to the client’s or clients’ unique
circumstances, involves a legal analysis
that is tailored to the client’s or clients’
factual situation, and involves applying
legal judgment in interpreting the
particular facts and in applying relevant
law to the facts presented.

(f) Legal information means
substantive legal information not
tailored to address a person’s specific
problem and that does not involve
applying legal judgment or
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recommending a specific course of
action.

(g) Other professional means an
individual, not engaged in the practice
of law and not employed by the
recipient, providing services in
furtherance of the recipient’s provision
of legal information or legal assistance
to eligible clients. For example, a
paralegal representing a client in a
Supplemental Security Income (SSI)
case, an accountant providing tax advice
to an eligible client, or an attorney not
authorized to practice law in the
jurisdiction in which the recipient is
located would fit within the definition
of other professional. An individual
granted a limited license to practice law
by a body authorized by court rule or
state law to grant such licenses in the
jurisdiction in which the recipient is
located would also meet the definition
of other professional.

(h) PAI Clinic means an activity under
this part in which private attorneys, law
students, law graduates, or other
professionals are involved in providing
legal information and/or legal assistance
to the public at a specified time and
location.

(i) Private attorney means an attorney.
Private attorney does not include:

(1) An attorney employed half time or
more per calendar year by an LSC
recipient or subrecipient; or

(2) An attorney employed less than
half time by an LSC recipient or
subrecipient acting within the terms of
his or her employment by the LSC
recipient or subrecipient; or

(3) An attorney acting within the
terms of his or her employment by a
non-profit organization whose primary
purpose is the delivery of free civil legal
services to low-income individuals; or

(4) An attorney acting within the
terms of his or her employment by a
component of a non-profit organization,
where the component’s primary purpose
is the delivery of free civil legal services
to low-income individuals.

(j) Screen for eligibility means to
screen individuals for eligibility using
the same criteria recipients use to
determine an individual’s eligibility for
cases accepted by the recipient and
whether LSC funds or non-LSC funds
can be used to provide legal assistance
(e.g., income and assets, citizenship,
eligible alien status, within priorities,
applicability of LSC restrictions).

(k) Subrecipient has the meaning
stated in 45 CFR 1627.2(b)(1), except
that as used in this part, such term shall
not include entities that meet the
definition of subrecipient solely because
they receive more than $25,000 from an
LSC recipient for services provided
through a fee-for-service arrangement,

such as services provided by a private
law firm or attorney representing a
recipient’s clients on a contract or
judicare basis.

§1614.4 Range of activities.

(a) Direct delivery of legal assistance
to recipient clients. (1) Activities
undertaken by the recipient to meet the
requirements of this part must include
the direct delivery of legal assistance to
eligible clients by private attorneys
through programs such as organized pro
bono plans, reduced fee plans, judicare
panels, private attorney contracts, or
those modified pro bono plans which
provide for the payment of nominal fees
by eligible clients and/or organized
referral systems; except that payment of
attorney’s fees through “revolving
litigation fund” systems, as described in
§1614.8, shall neither be used nor
funded under this part nor funded with
any LSC support.

(2) In addition to the activities
described in paragraph (a)(1) of this
section, direct delivery of legal
assistance to eligible clients may
include representation by a non-
attorney in an administrative tribunal
that permits non-attorneys to represent
individuals before the tribunal.

(3) Systems designed to provide direct
legal assistance to eligible clients of the
recipient by private attorneys on either
a pro bono or reduced fee basis, shall
include at a minimum, the following
components:

(i) Intake and case acceptance
procedures consistent with the
recipient’s established priorities in
meeting the legal needs of eligible
clients;

(ii) Case assignments which ensure
the referral of cases according to the
nature of the legal problems involved
and the skills, expertise, and substantive
experience of the participating attorney;

(iii) Case oversight and follow-up
procedures to ensure the timely
disposition of cases to achieve, if
possible, the result desired by the client
and the efficient and economical
utilization of recipient resources; and

(iv) Access by private attorneys to
LSC recipient resources that provide
back-up on substantive and procedural
issues of the law.

(b) Support and other activities.
Activities undertaken by recipients to
meet the requirements of this part may
also include, but are not limited to:

(1) Support provided by private
attorneys to the recipient or a
subrecipient as part of its delivery of
legal assistance or legal information to
eligible clients on either a reduced fee
or pro bono basis such as the provision
of community legal education, training,

technical assistance, research, advice
and counsel; co-counseling
arrangements; or the use of the private
attorney’s facilities, libraries, computer-
assisted legal research systems or other
resources;

(2) Support provided by other
professionals in their areas of
professional expertise to the recipient as
part of its delivery of legal information
or legal assistance to eligible clients on
either a reduced fee or pro bono basis
such as the provision of intake support,
research, training, technical assistance,
or direct assistance to an eligible client
of the recipient; and

(3) Support provided by the recipient
in furtherance of activities undertaken
pursuant to this section including the
provision of training, technical
assistance, research, advice and counsel
or the use of recipient facilities,
libraries, computer assisted legal
research systems or other resources.

(4) Support provided to bar
associations or courts establishing legal
clinics. A recipient may allocate to its
PAI requirement costs associated with
providing a bar association or court with
technical assistance in planning and
establishing a legal clinic at which
private attorneys will provide legal
information and/or legal assistance.

(5) PAI Clinics—I(i) Legal information
provided in PAI clinics. A recipient may
allocate to its PAI requirement costs
associated with providing support to
clinics, regardless of whether the clinic
screens for eligibility, if the clinic
provides only legal information.

(ii) Legal assistance provided in PAI
clinics. A recipient may provide support
to a PAI clinic that provides legal
assistance if the PAI clinic screens for
eligibility.

(A) A recipient may allocate to its PAI
requirement costs associated with its
support of such clinics for legal
assistance provided to individuals who
are eligible to receive LSC-funded legal
services.

(B) Where a recipient supports a
clinic that provides legal assistance to
individuals who are eligible for
permissible non-LSC-funded services,
the recipient may not allocate to its PAI
requirement costs associated with the
legal assistance provided to such
individuals. For example, a recipient
may not allocate to its PAI requirement
costs associated with legal assistance
provided through a clinic to an
individual who exceeds the income and
asset tests for LSC eligibility, but is
otherwise eligible.

(C) For clinics providing legal
information to the public and legal
assistance to clients screened for
eligibility, a recipient may allocate to its
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PAI requirement costs associated with
its support of both parts of the clinic. If
the clinic does not screen for eligibility,
the recipient may allocate to the PAI
requirement costs associated with the
legal information portion of the PAI
clinic, but may not allocate to the PAI
requirement costs associated with the
legal assistance portion of the clinic.

(D) In order to allocate to its PAI
requirement costs associated with
support of the legal assistance portion of
a clinic, a recipient must maintain
records sufficient to document that such
clinic has an eligibility screening
process and that each individual
provided with legal assistance in the
portion of the clinic supported by the
recipient was properly screened for
eligibility under the process.

(6) Screening and referral systems. (i)
A recipient may participate in a referral
system in which the recipient conducts
intake screening and refers LSC-eligible
applicants to programs that assign
applicants to private attorneys on a pro
bono or reduced fee basis.

(ii) In order to allocate to its PAI
requirement costs associated with
participating in such referral systems, a
recipient must be able to report the
number of eligible persons referred by
the recipient to each program and the
number of eligible persons who were
placed with a private attorney through
the program receiving the referral.

(7) Law student activities. A recipient
may allocate to its PAI requirement
costs associated with law student work
supporting the recipient’s provision of
legal information or delivery of legal
assistance to eligible clients.
Compensation paid by the recipient to
law students may not be allocated to the
PAI requirement.

(c) Determination of PAI activities.
The specific methods to be undertaken
by a recipient to involve private
attorneys, law students, law graduates,
or other professionals in the provision
of legal information and legal assistance
to eligible clients will be determined by
the recipient’s taking into account the
following factors:

(1) The priorities established pursuant
to part 1620 of this chapter;

(2) The effective and economic
delivery of legal assistance and legal
information to eligible clients;

(3) The linguistic and cultural barriers
to effective advocacy;

(4) The actual or potential conflicts of
interest between specific participating
attorneys, law students, law graduates,
or other professionals and individual
eligible clients; and

(5) The substantive and practical
expertise, skills, and willingness to
undertake new or unique areas of the

law of participating attorneys and other
professionals.

(d) Unauthorized practice of law. This
part is not intended to permit any
activities that would conflict with the
rules governing the unauthorized
practice of law in the recipient’s
jurisdiction.

§1614.5 Compensation of recipient staff
and private attorneys; blackout period.

(a) A recipient may allocate to its PAI
requirement costs associated with
compensation paid to its employees
only for facilitating the involvement of
private attorneys, law students, law
graduates, or other professionals in
activities under this part.

(b) A recipient may not allocate to its
PAI requirement costs associated with
compensation paid to a private attorney,
law graduate, or other professional for
services under this part for any hours an
individual provides above 800 hours per
calendar year.

(c) No costs may be allocated to the
PAI requirement for direct payment to
any individual who for any portion of
the current year or the previous year
was employed more than 1,000 hours
per calendar year by an LSC recipient or
subrecipient, except for employment as
a law student; provided, however:

(1) This paragraph (c) shall not be
construed to prohibit the allocation of
costs to the PAI requirement for
payments made to such an individual
participating in a pro bono or judicare
project on the same terms that are
available to other attorneys;

(2) This paragraph (c) shall not apply
to the allocation of costs to the PAI
requirement for payments to attorneys
who were employed for less than a year
by an LSC recipient or subrecipient as
part of an incubator project; and

(3) This paragraph (c) shall not be
construed to restrict recipients from
allocating to their PAI requirement the
payment of funds as a result of work
performed by an attorney or other
individual who practices in the same
business with such former employee.

§1614.6 Procedure.

(a) The recipient shall develop a plan
and budget to meet the requirements of
this part which shall be incorporated as
a part of the refunding application or
initial grant application. The budget
shall be modified as necessary to fulfill
this part. That plan shall take into
consideration:

(1) The legal needs of eligible clients
in the geographical area served by the
recipient and the relative importance of
those needs consistent with the
priorities established pursuant to
section 1007(a)(2)(C) of the Legal

Services Corporation Act (42 U.S.C.
2996f(a)(2)(C)) and 45 CFR part 1620
adopted pursuant thereto;

(2) The delivery mechanisms
potentially available to provide the
opportunity for private attorneys, law
students, law graduates, or other
professionals to meet the established
priority legal needs of eligible clients in
an economical and effective manner;
and

(3) The results of the consultation as
required below.

(b) The recipient shall consult with
significant segments of the client
community, private attorneys, and bar
associations, including minority and
women'’s bar associations, in the
recipient’s service area in the
development of its annual plan to
provide for the involvement of private
attorneys, law students, law graduates,
or other professionals in the provision
of legal information and legal assistance
to eligible clients and shall document
that each year its proposed annual plan
has been presented to all local bar
associations within the recipient’s
service area and shall summarize their
response.

(c) In the case of recipients whose
service areas are adjacent, coterminous,
or overlapping, the recipients may enter
into joint efforts to involve private
attorneys, law students, law graduates,
or other professionals in the delivery of
legal information and legal assistance to
eligible clients, subject to the prior
approval of LSC. In order to be
approved, the joint venture plan must
meet the following conditions:

(1) The recipients involved in the
joint venture must plan to expend at
least twelve and one-half percent
(12.5%) of the aggregate of their basic
field awards on PAL In the case of
recipients with adjacent service areas,
twelve and one-half percent (12.5%) of
each recipient’s grant shall be expended
to PAL provided, however, that such
expenditure is subject to waiver under
this section;

(2) Each recipient in the joint venture
must be a bona fide participant in the
activities undertaken by the joint
venture; and

(3) The joint PAI venture must
provide an opportunity for involving
private attorneys, law students, law
graduates, or other professionals
throughout the entire joint service
area(s).

§1614.7 Fiscal recordkeeping.

The recipient shall demonstrate
compliance with this part by utilizing
financial systems and procedures and
maintaining supporting documentation
to identify and account separately for
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costs related to the PAI effort. Such
systems and records shall meet the
requirements of the Corporation’s Audit
Guide for Recipients and Auditors and
the Accounting Guide for LSC
Recipients and shall have the following
characteristics:

(a) They shall accurately identify and
account for:

(1) The recipient’s administrative,
overhead, staff, and support costs
related to PAI activities. Non-personnel
costs shall be allocated on the basis of
reasonable operating data. All methods
of allocating common costs shall be
clearly documented. If any direct or
indirect time of staff attorneys or
paralegals is to be allocated as a cost to
PAI such costs must be documented by
time sheets accounting for the time
those employees have spent on PAI
activities. The timekeeping requirement
does not apply to such employees as
receptionists, secretaries, intake
personnel or bookkeepers; however,
personnel cost allocations for non-
attorney or non-paralegal staff should be
based on other reasonable operating
data which is clearly documented;

(2) Payments to private attorneys, law
graduates, or other professionals for
support or direct client services
rendered. The recipient shall maintain
contracts on file that set forth payment
systems, hourly rates, and maximum
allowable fees. Bills and/or invoices
from private attorneys, law graduates, or
other professionals shall be submitted
before payments are made.
Encumbrances shall not be included in
calculating whether a recipient has met
the requirement of this part;

(3) Contractual payments or subgrants
to individuals or organizations that
undertake administrative, support, and/
or direct services to eligible clients on
behalf of the recipient consistent with
the provisions of this part. Contracts or
subgrants concerning transfer of LSC
funds for PAI activities shall require
that such funds be accounted for by the
recipient in accordance with LSC
guidelines, including the requirements
of the Audit Guide for Recipients and
Auditors and the Accounting Guide for
LSC Recipients and 45 CFR parts 1610,
1627 and 1630;

(4) Other such actual costs as may be
incurred by the recipient in this regard.

(b) Support and expenses relating to
the PAI effort must be reported
separately in the recipient’s year-end
audit. This shall be done by establishing
a separate fund or providing a separate
schedule in the financial statement to
account for the entire PAI allocation.
Recipients are not required to establish
separate bank accounts to segregate
funds allocated to PAI Auditors are

required to perform sufficient audit tests
to enable them to render an opinion on
the recipient’s compliance with the
requirements of this part.

(c) Attorneys, law students, law
graduates, or other professionals may be
reimbursed for actual costs and
expenses.

(d) Fees paid to individuals for
providing services under this part may
not exceed 50% of the local prevailing
market rate for that type of service.

§1614.8 Prohibition of revolving litigation
funds.

(a) A revolving litigation fund system
is a system under which a recipient
systematically encourages the
acceptance of fee-generating cases as
defined in § 1609.2 of this chapter by
advancing funds to private attorneys,
law students, law graduates, or other
professionals to enable them to pay
costs, expenses, or attorneys’ fees for
representing clients.

(b) No funds received from the
Corporation shall be used to establish or
maintain revolving litigation fund
systems.

(c) The prohibition in paragraph (b) of
this section does not prevent recipients
from reimbursing or paying private
attorneys, law students, law graduates,
or other professionals for costs and
expenses, provided:

(1) The private attorney, law student,
law graduate, or other professional is
representing an eligible client in a
matter in which representation of the
eligible client by the recipient would be
allowed under LSC’s governing statutes
and regulations; and

(2) The private attorney, law student,
law graduate, or other professional has
expended such funds in accordance
with a schedule previously approved by
the recipient’s governing body or, prior
to initiating action in the matter, has
requested the recipient to advance the
funds.

(d) Nothing in this section shall
prevent a recipient from recovering from
a private attorney, law student, law
graduate, or other professional the
amount advanced for any costs,
expenses, or fees from an award to the
attorney for representing an eligible
client.

§1614.9 Waivers.

(a) While it is the expectation and
experience of the Corporation that most
basic field programs can effectively
expend their PAI requirement, there are
some circumstances, temporary or
permanent, under which the goal of
economical and effective use of
Corporation funds will be furthered by
a partial, or in exceptional

circumstances, a complete waiver of the
PAI requirement.

(b) A complete waiver shall be
granted by LSC when the recipient
shows to the satisfaction of LSC that:

(1) Because of the unavailability of
qualified private attorneys, law
students, law graduates, or other
professionals an attempt to carry out a
PAI program would be futile; or

(2) All qualified private attorneys, law
students, law graduates, or other
professionals in the program’s service
area either refuse to participate or have
conflicts generated by their practice
which render their participation
inappropriate.

(c) A partial waiver shall be granted
by LSC when the recipient shows to the
satisfaction of LSC that:

(1) The population of qualified private
attorneys, law students, law graduates,
or other professionals available to
participate in the program is too small
to use the full PAI allocation
economically and effectively; or

(2) Despite the recipient’s best efforts
too few qualified private attorneys, law
students, law graduates, or other
professionals are willing to participate
in the program to use the full PAI
allocation economically and effectively;
or

(3) Despite a recipient’s best efforts—
including, but not limited to,
communicating its problems expending
the required amount to LSC and
requesting and availing itself of
assistance and/or advice from LSC
regarding the problem—expenditures
already made during a program year are
insufficient to meet the PAI
requirement, and there is insufficient
time to make economical and efficient
expenditures during the remainder of a
program year, but in this instance,
unless the shortfall resulted from
unforeseen and unusual circumstances,
the recipient shall accompany the
waiver request with a plan to avoid such
a shortfall in the future; or

(4) The recipient uses a fee-for-service
program whose current encumbrances
and projected expenditures for the
current fiscal year would meet the
requirement, but its actual current
expenditures do not meet the
requirement, and could not be increased
to do so economically and effectively in
the remainder of the program year, or
could not be increased to do so in a
fiscally responsible manner in view of
outstanding encumbrances; or

(5) The recipient uses a fee-for-service
program and its PAI expenditures in the
prior year exceeded the twelve and one-
half percent (12.5%) requirement but,
because of variances in the timing of
work performed by the private attorneys
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and the consequent billing for that
work, its PAI expenditures for the
current year fail to meet the twelve and
one-half percent (12.5%) requirement;
or

(6) If, in the reasonable judgment of
the recipient’s governing body, it would
not be economical and efficient for the
recipient to expend its full twelve and
one-half percent (12.5%) of Corporation
funds on PAI activities, provided that
the recipient has handled and expects to
continue to handle at least twelve and
one-half percent (12.5%) of cases
brought on behalf of eligible clients
through its PAI program(s).

(d)(1) A waiver of special accounting
and bookkeeping requirements of this
part may be granted by LSC, if the
recipient shows to the satisfaction of
LSC that such waiver will advance the
purpose of this part as expressed in
§§1614.1 and 1614.2.

(2) As provided in 45 CFR 1627.3(c)
with respect to subgrants, alternatives to
Corporation audit requirements or to the
accounting requirements of this Part
may be approved for subgrants by LSC;
such alternatives for PAI subgrants shall
be approved liberally where necessary
to foster increased PAI participation.

(e) Waivers of the PAI expenditure
requirement may be full or partial, that
is, the Corporation may waive all or
some of the required expenditure for a
fiscal year.

(1) Applications for waivers of any
requirement under this Part may be for
the current or next fiscal year. All such
applications must be in writing.
Applications for waivers for the current
fiscal year must be received by the
Corporation during the current fiscal

ear.

(2) At the expiration of a waiver a
recipient may seek a similar or identical
waiver.

(f) All waiver requests shall be
addressed to LSC. The Corporation shall
make a written response to each such
request postmarked not later than thirty
(30) days after its receipt. If the request
is denied, the Corporation will provide
the recipient with an explanation and
statement of the grounds for denial. If
the waiver is to be denied because the
information submitted is insufficient,
the Corporation will inform the
recipient as soon as possible, both orally
and in writing, about what additional
information is needed. Should the
Corporation fail to so respond, the
request shall be deemed to be granted.

§1614.10 Failure to comply.

(a)(1) If a recipient fails to comply
with the expenditure required by this
part and that recipient fails without
good cause to seek a waiver during the

term of the grant or contract, the
Corporation shall withhold from the
recipient’s grant payments an amount
equal to the difference between the
amount expended on PAI and twelve
and one-half percent (12.5%) of the
recipient’s basic field award.

(2) If the Corporation determines that
a recipient failed without good cause to
seek a waiver, the Corporation shall give
the recipient written notice of that
determination. The written notice shall
state the determination, the amount to
be withheld, and the process by which
the recipient may appeal the
determination.

(3) The appeal process will follow the
procedures for the appeal of disallowed
costs set forth at 45 CFR 1630.7(c)—(g),
except that:

(i) The subject matter of the appeal
shall be limited to the Corporation’s
determination that the recipient failed
without good cause to seek a waiver;
and

(ii) Withholding of funds shall be the
method for the Corporation to recover
the amount to be withheld.

(b) If a recipient fails with good cause
to seek a waiver, or applies for but does
not receive a waiver, or receives a
waiver of part of the PAI requirement
and does not expend the amount
required to be expended, the PAI
expenditure requirement for the ensuing
year shall be increased for that recipient
by an amount equal to the difference
between the amount actually expended
and the amount required to be
expended.

(c)(1) Any funds withheld by the
Corporation pursuant to this section
shall be made available by the
Corporation for use in providing legal
services through PAI programs. When
such funds are available for
competition, LSC shall publish notice of
the requirements concerning time,
format, and content of the application
and the procedures for submitting an
application for such funds.
Disbursement of these funds for PAI
activities shall be made through a
competitive solicitation and awarded on
the basis of efficiency, quality,
creativity, and demonstrated
commitment to PAI service delivery to
low-income people. Competition for
these funds may be held in the
recipient’s service area, or if the
recipient from which funds are
withheld is the only LSC recipient
applying for the funds in the
competitive solicitation, in additional
service areas.

(2) Recipients shall expend funds
awarded through the competitive
process in paragraph (c)(1) of this
section in addition to twelve and one-

half percent (12.5%) of their Basic
Field-General awards.

(d) The withholding of funds under
this section shall not be construed as
any action under 45 CFR parts 1606,
1618, 1623, or 1630.

Dated: October 9, 2014.

Stefanie K. Davis,

Assistant General Counsel.

[FR Doc. 2014-24456 Filed 10—14—14; 8:45 am]
BILLING CODE P
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PART 1615—RESTRICTIONS ON AC-
TIONS COLLATERALLY ATTACK-
ING CRIMINAL CONVICTIONS

Sec.

1615.1 Purpose.

1615.2 Prohibition.

1615.3 Application of this part.

AUTHORITY: Sec. 1007(b)(1);

2996f(b)(1)).

SOURCE: 41 FR 38508, Sept. 10, 1976, unless
otherwise noted.

(42 U.S.C.

§1615.1 Purpose.

This part prohibits the provision of
legal assistance in an action in the na-
ture of habeas corpus seeking to collat-
erally attack a criminal conviction.

§1615.2 Prohibition.

Except as authorized by this part, no
Corporation funds shall be used to pro-
vide legal assistance in an action in the

45 CFR Ch. XVI (10-1-14 Edition)

nature of habeas corpus collaterally at-
tacking a criminal conviction if the ac-
tion

(a) Is brought against an officer of a
court, a law enforcement official, or a
custodian of an institution for persons
convicted of crimes; and

(b) Alleges that the conviction is in-
valid because of any alleged acts or
failures to act by an officer of a court
or a law enforcement official.

§1615.3 Application of this part.

This part does not prohibit legal as-
sistance—

(a) To challenge a conviction result-
ing from a criminal proceeding in
which the defendant received represen-
tation from a recipient pursuant to
Corporation regulations; or

(b) Pursuant to a court appointment
made under a statute or a court rule or
practice of equal applicability to all at-
torneys in the jurisdiction, if author-
ized by the recipient after a determina-
tion that it is consistent with the pri-
mary responsibility of the recipient to
provide legal assistance to eligible cli-
ents in civil matters.

PART 1616—ATTORNEY HIRING

Sec.
1616.1 Purpose.
1616.2 Definition.
1616.3 Qualifications.
1616.4 Recommendations.
1616.5 Preference to local applicants.
1616.6 Equal employment opportunity.
1616.7 Language ability.
AUTHORITY: Secs. 1007(a)(8); 1006(b)(6);
1006(b)(4); (42 U.S.C. 2996f(a)(8); 2996e(b)(6);
2996e(b)(4)).

SOURCE: 41 FR 38509, Sept. 10, 1976, unless
otherwise noted.

§1616.1 Purpose.

This part is designed to promote a
mutually beneficial relationship be-
tween a recipient and the local Bar and
community, and to insure that a re-
cipient will choose highly qualified at-
torneys for its staff.

§1616.2 Definition.

Community, as used in this part,
means the geographical area most
closely corresponding to the area
served by a recipient.
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§1616.3 Qualifications.

A recipient shall establish qualifica-
tions for individual positions for attor-
neys providing legal assistance under
the Act, that may include, among
other relevant factors:

(a) Academic training and perform-
ance;

(b) The nature and extent of prior
legal experience;

(c) Knowledge and understanding of
the legal problems and needs of the
poor;

(d) Prior working experience in the
client community, or in other pro-
grams to aid the poor;

(e) Ability to communicate with per-
sons in the client community, includ-
ing, in areas where significant numbers
of eligible clients speak a language
other than English as their principal
language, ability to speak that lan-
guage; and

(f) Cultural similarity with the client
community.

§1616.4 Recommendations.

(a) Before filling an attorney posi-
tion, a recipient shall notify the orga-
nized Bar in the community of the ex-
istence of a vacancy, and of the quali-
fications established for it, and seek
recommendations for attorneys who
meet the qualifications established for
the position.

(b) A recipient shall similarly notify
and seek recommendations from other
organizations, deemed appropriate by
the recipient, that have knowledge of
the legal needs of persons in the com-
munity unable to afford legal assist-
ance.

§1616.5 Preference to local applicants.

When equally qualified applicants are
under consideration for an attorney po-
sition, a recipient shall give preference
to an applicant residing in the commu-
nity to be served.

§1616.6 Equal
tunity.

A recipient shall adopt employment
qualifications, procedures, and policies
that meet the requirements of applica-
ble laws prohibiting discrimination in
employment, and shall take affirma-
tive action to insure equal employment
opportunity.

employment oppor-

§1617.3

§1616.7 Language ability.

In areas where a significant number
of clients speak a language other than
English as their principal language, a
recipient shall adopt employment poli-
cies that insure that legal assistance
will be provided in the language spoken
by such clients.

PART 1617—CLASS ACTIONS

Sec.
1617.1
1617.2

Purpose.

Definitions.

1617.3 Prohibition.

1617.4 Recipient policies and procedures.

AUTHORITY: 29 U.S.C. 2996e(d)(5); 110 Stat.
3009 (1996); 110 Stat. 1321 (1996).

SOURCE: 61 FR 63755, Dec. 2, 1996, unless
otherwise noted.

§1617.1 Purpose.

This rule is intended to ensure that
LSC recipients do not initiate or par-
ticipate in class actions.

§1617.2 Definitions.

(a) Class action means a lawsuit filed
as, or otherwise declared by the court
having jurisdiction over the case to be,
a class action pursuant to Rule 23 of
the Federal Rules of Civil Procedure or
the comparable State statute or rule of
civil procedure applicable in the court
in which the action is filed.

(b)) Initiating or participating in any
class action means any involvement at
any stage of a class action prior to or
after an order granting relief. ‘“In-
volvement” includes acting as amicus
curiae, co-counsel or otherwise pro-
viding representation relating to a
class action.

(2) Initiating or participating in any
class action does not include representa-
tion of an individual client seeking to
withdraw from or opt out of a class or
obtain the benefit of relief ordered by
the court, or non-adversarial activities,
including efforts to remain informed
about, or to explain, clarify, educate or
advise others about the terms of an
order granting relief.

§1617.3 Prohibition.

Recipients are prohibited from initi-
ating or participating in any class ac-
tion.
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§1617.4 Recipient policies and proce-
dures.
Each recipient shall adopt written
policies and procedures to guide its
staff in complying with this part.

PART 1618—ENFORCEMENT
PROCEDURES

Sec.

1618.1
1618.2
1618.3

Purpose.

Definition.

Complaints.

1618.4 Duties of recipients.
1618.5 Duties of the Corporation.

AUTHORITY: 42 U.S.C. 2996e(b)(1), 2996e(b)(2),
2996e(b)(5), 2996f(a)(3), 2996f(d), and 2996g(e).

SOURCE: 78 FR 10097, Feb. 13, 2013, unless
otherwise noted.

§1618.1 Purpose.

In order to ensure uniform and con-
sistent interpretation and application
of the provisions of the LSC Act, the
Corporation’s appropriations act or
other law applicable to LSC funds, a
Corporation rule, regulation, guideline
or instruction, or the terms and condi-
tions of the recipient’s grant or con-
tract with the Corporation, and to pre-
vent a question of whether these re-
quirements have been violated from be-
coming an ancillary issue in any case
undertaken by a recipient, this part es-
tablishes a systematic procedure for
enforcing compliance with them.

§1618.2 Definitions.

LSC requirements means the provi-
sions of the LSC Act, the Corporation’s
appropriations act or other law appli-
cable to LSC funds, a Corporation rule,
regulation, guideline or instruction, or
the terms or conditions of the recipi-
ent’s grant or contract with the Cor-
poration.

Violation means a violation by the re-
cipient of the LSC requirements.

§1618.3 Complaints.

A complaint of a violation by a re-
cipient or an employee of a recipient
may be made to the recipient, the
State Advisory Council, or the Cor-
poration.

§1618.4 Duties of recipients.
(a) A recipient shall:
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(1) Advise its employees of their re-
sponsibilities under the LSC require-
ments;

(2) Establish procedures, consistent
with the notice and hearing require-
ments of section 1011 of the LSC Act,
for determining whether an employee
has committed a violation and whether
the violation merits a sanction based
on consideration of the totality of the
circumstances; and

(3) Establish a policy for determining
the appropriate sanction to be imposed
for a violation, including:

(i) Administrative reprimand if a vio-
lation is found to be minor and unin-
tentional, or otherwise affected by
mitigating circumstances;

(ii) Suspension and termination of
employment; and

(iii) Other sanctions appropriate for
enforcement of the LSC requirements.

(b) Before suspending or terminating
the employment of any person for a
violation, a recipient shall consult the
Corporation to ensure that its interpre-
tation of these requirements is con-
sistent with Corporation policy.

(c) This section provides procedural
requirements between the Corporation
and recipients. It does not create rights
for recipient employees.

§1618.5 Duties of the Corporation.

(a) Whenever the Corporation learns
that there is reason to believe that a
recipient or a recipient’s employee
may have committed a violation, the
Corporation shall investigate the mat-
ter promptly and attempt to resolve it
through informal consultation with the
recipient. Such actions may be limited
to determining if the recipient is suffi-
ciently investigating and resolving the
matter itself.

(b) Whenever there is substantial rea-
son to believe that a recipient has per-
sistently or intentionally violated the
LSC requirements, or, after notice, has
failed to take appropriate remedial or
disciplinary action to ensure compli-
ance by its employees with the LSC re-
quirements, and attempts at informal
resolution have been unsuccessful, the
Corporation may proceed to suspend or
terminate financial support of the re-
cipient, or impose a limited reduction
in funding, pursuant to the procedures
set forth in parts 1623 and 1606, or may
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take other action to enforce compli-
ance with the LSC requirements.

(c) Whenever the Corporation deter-
mines that a recipient has committed a
violation, that corrective actions by
the recipient are required to remedy
the violation and/or prevent recurrence
of the violation, and that imposition of
special grant conditions are needed
prior to the next grant renewal or com-
petition for the service area, the Cor-
poration may immediately impose Spe-
cial Grant Conditions on the recipient
to require completion of those correc-
tive actions.

PART 1619—DISCLOSURE OF

INFORMATION
Sec.
1619.1 Purpose.
1619.2 Policy.
1619.3 Referral to the Corporation.
1619.4 Exemptions.
AUTHORITY: Sec. 1006(b)(1), (42 TU.S.C.

2996e(b)(1)); sec. 1008(e), (42 U.S.C. 2996g(e)).

SOURCE: 42 FR 4848, Jan. 26, 1977, unless
otherwise noted.

§1619.1 Purpose.

This part is designed to insure disclo-
sure of information that is a valid sub-
ject of public interest in the activities
of a recipient.

§1619.2 Policy.

A recipient shall adopt a procedure
for affording the public appropriate ac-
cess to the Act, Corporation rules, reg-
ulations and guidelines, the recipient’s
written policies, procedures, and guide-
lines, the names and addresses of the
members of its governing body, and
other materials that the recipient de-
termines should be disclosed. The pro-
cedure adopted shall be subject to ap-
proval by the Corporation.

§1619.3 Referral to the Corporation.

If a person requests information, not
required to be disclosed by this part,
that the Corporation may be required
to disclose pursuant to part 1602 of this
chapter implementing the Freedom of
Information Act, the recipient shall ei-
ther provide the information or inform
the person seeking it how to request it
from the Corporation.

§1620.2

§1619.4 Exemptions.

Nothing in this part shall require dis-
closure of:

(a) Any information furnished to a
recipient by a client;

(b) The work product of an attorney
or paralegal;

(c) Any material used by a recipient
in providing representation to clients;

(d) Any matter that is related solely
to the internal personnel rules and
practices of the recipient; or

(e) Personnel, medical,
files.

or similar

PART 1620—PRIORITIES IN USE OF
RESOURCES

Sec.
1620.1
1620.2

Purpose.

Definitions.

1620.3 Establishing priorities.

1620.4 Establishing policies and procedures
for emergencies.

1620.5 Annual review.

1620.6 Signed written agreement.

1620.7 Reporting.

AUTHORITY: 42 U.S.C. 2996f(a)(2); Pub. L.
104-208, 110 Stat. 3009; Pub. L. 104-134,110
Stat. 1321.

SOURCE: 62 FR 19408, Apr. 21, 1997, unless
otherwise noted.

§1620.1 Purpose.

This part is designed to provide guid-
ance to recipients for setting priorities
and to ensure that a recipient’s gov-
erning body adopts written priorities
for the types of cases and matters, in-
cluding emergencies, to which the re-
cipient’s staff will limit its commit-
ment of time and resources.

§1620.2 Definitions.

(a) A case is a form of program serv-
ice in which an attorney or paralegal of
a recipient provides legal services to
one or more specific clients, including,
without limitation, providing represen-
tation in litigation, administrative
proceedings, and negotiations, and
such actions as advice, providing brief
services and transactional assistance,
and assistance with individual Private
Attorney Involvement (PAI) cases.
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(b) A matter is an action which con-
tributes to the overall delivery of pro-
gram services but does not involve di-
rect legal advice to or legal representa-
tion of one or more specific clients. Ex-
amples of matters include both direct
services, such as community education
presentations, operating pro se clinics,
providing information about the avail-
ability of legal assistance, and devel-
oping written materials explaining
legal rights and responsibilities; and
indirect services, such as training, con-
tinuing legal education, general super-
vision of program services, preparing
and disseminating desk manuals, PAI
recruitment, intake when no case is
undertaken, and tracking substantive
law developments.

§1620.3 Establishing priorities.

(a) The governing body of a recipient
must adopt procedures for establishing
priorities for the use of all of its Cor-
poration and non-Corporation re-
sources and must adopt a written
statement of priorities, pursuant to
those procedures, that determines the
cases and matters which may be under-
taken by the recipient.

(b) The procedures adopted must in-
clude an effective appraisal of the
needs of eligible clients in the geo-
graphic area served by the recipient,
and their relative importance, based on
information received from potential or
current eligible clients that is solicited
in a manner reasonably calculated to
obtain the views of all significant seg-
ments of the client population. The ap-
praisal must also include and be based
on information from the recipient’s
employees, governing body members,
the private bar, and other interested
persons. The appraisal should address
the need for outreach, training of the
recipient’s employees, and support
services.

(c) The following factors shall be
among those considered by the recipi-
ent in establishing priorities:

(1) The suggested priorities promul-
gated by the Legal Services Corpora-
tion;

(2) The appraisal described in para-
graph (b) of this section;

(3) The population of eligible clients
in the geographic areas served by the
recipient, including all significant seg-
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ments of that population with special
legal problems or special difficulties of
access to legal services;

(4) The resources of the recipient;

(5) The availability of another source
of free or low-cost legal assistance in a
particular category of cases or mat-
ters;

(6) The availability of other sources
of training, support, and outreach serv-
ices;

(7) The relative importance of par-
ticular legal problems to the individual
clients of the recipient;

(8) The susceptibility of particular
problems to solution through legal
processes;

(9) Whether legal efforts by the re-
cipient will complement other efforts
to solve particular problems in the
area served;

(10) Whether legal efforts will result
in efficient and economic delivery of
legal services; and

(11) Whether there is a need to estab-
lish different priorities in different
parts of the recipient’s service area.

§1620.4 Establishing policies and pro-
cedures for emergencies.

The governing body of a recipient
shall adopt written policies and proce-
dures to guide the recipient in under-
taking emergency cases or matters not
within the recipient’s established pri-
orities. Emergencies include those non-
priority cases or matters that require
immediate legal action to:

(a) Secure or preserve the necessities
of life,

(b) Protect against or eliminate a
significant risk to the health or safety
of the client or immediate family
members, or

(c) Address other significant legal
issues that arise because of new and
unforeseen circumstances.

§1620.5 Annual review.

(a) Priorities shall be set periodically
and shall be reviewed by the governing
body of the recipient annually or more
frequently if the recipient has accepted
a significant number of emergency
cases outside of its priorities.

(b) The following factors should be
among those considered in determining
whether the recipient’s priorities
should be changed:
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(1) The extent to which the objectives
of the recipient’s priorities have been
accomplished;

(2) Changes in the resources of the re-
cipient;

(3) Changes in the size, distribution,
or needs of the eligible client popu-
lation; and

(4) The volume of non-priority emer-
gency cases or matters in a particular
legal area since priorities were last re-
viewed.

§1620.6 Signed written agreement.

All staff who handle cases or mat-
ters, or are authorized to make deci-
sions about case acceptance, must sign
a simple agreement developed by the
recipient which indicates that the sig-
natory:

(a) Has read and is familiar with the
priorities of the recipient;

(b) Has read and is familiar with the
definition of an emergency situation
and the procedures for dealing with an
emergency that have been adopted by
the recipient; and

(c) Will not undertake any case or
matter for the recipient that is not a
priority or an emergency.

§1620.7

(a) The recipient shall report to the
recipient’s governing body on a quar-
terly basis information on all emer-
gency cases or matters undertaken
that were not within the recipient’s
priorities, and shall include a rationale
for undertaking each such case or mat-
ter.

(b) The recipient shall report annu-
ally to the Corporation, on a form pro-
vided by the Corporation, information
on all emergency cases or matters un-
dertaken that were not within the re-
cipient’s priorities.

(c) The recipient shall submit to the
Corporation and make available to the
public an annual report summarizing
the review of priorities; the date of the
most recent appraisal; the timetable
for the future appraisal of needs and
evaluation of priorities; mechanisms
which will be utilized to ensure effec-
tive client participation in priority-
setting; and any changes in priorities.

Reporting.

§1621.3

PART 1621—CLIENT GRIEVANCE
PROCEDURES

Sec.

1621.1 Purpose.

1621.2 Grievance committee.

1621.3 Complaints by applicants about de-
nial legal assistance.

1621.4 Complaints by clients about manner
or quality of legal assistance.

AUTHORITY: Sec. 1006(b)(1), 42 TU.S.C.
2996e(b)(1);  sec.  1006(b)(3), 42 U.S.C.
2996e(b)(3); sec. 1007(a)(1), 42 U.S.C. 2996f(a)
.

SOURCE: 72 FR 3954, Jan. 29, 2007, unless
otherwise noted.

§1621.1 Purpose.

This Part is intended to help ensure
that recipients provide the highest
quality legal assistance to clients as
required by the LSC Act and are ac-
countable to clients and applicants for
legal assistance by requiring recipients
to establish grievance procedures to
process complaints by applicants about
the denial of legal assistance and cli-
ents about the manner or quality of
legal assistance provided. This Part is
further intended to help ensure that
the grievance procedures adopted by
recipients will result, to the extent
possible, in the provision of an effec-
tive remedy in the resolution of com-
plaints.

§1621.2 Grievance Committee.

The governing body of a recipient
shall establish a grievance committee
or committees, composed of lawyer and
client members of the governing body,
in approximately the same proportion
in which they are on the governing
body.

§1621.3 Complaints by applicants
about denial of legal assistance.

A recipient shall establish a simple
procedure for review of complaints by
applicants about decisions to deny
legal assistance to the applicant. The
procedure shall, at a minimum, pro-
vide: A practical method for the recipi-
ent to provide applicants with ade-
quate notice of the complaint proce-
dures and how to make a complaint;
and an opportunity for applicants to
confer with the Executive Director or
the Executive Director’s designee, and,
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to the extent practical, with a rep-
resentative of the governing body. The
procedure shall be designed to foster
effective communications between the
recipient and complaining applicants.

§1621.4 Complaints by clients about
manner or quality of legal assist-
ance.

(a) A recipient shall establish proce-
dures for the review of complaints by
clients about the manner or quality of
legal assistance that has been rendered
by the recipient to the client.

(b) The procedures shall be designed
to foster effective communications be-
tween the recipient and the com-
plaining client and, at a minimum,
provide:

(1) A method for providing a client,
at the time the person is accepted as a
client or as soon thereafter as is prac-
tical, with adequate notice of the com-
plaint procedures and how to make a
complaint;

(2) For prompt consideration of each
complaint by the Executive Director or
the Executive Director’s designee,

(3) An opportunity for the complain-
ant, if the Executive Director or the
Executive Director’s designee is unable
to resolve the matter, to submit an
oral or written statement to a griev-
ance committee established by the gov-
erning body as required by §1621.2 of
this Part. The procedures shall also:
provide that the opportunity to submit
an oral statement may be accom-
plished in person, by teleconference, or
through some other reasonable alter-
native; permit a complainant to be ac-
companied by another person who may
speak on that complainant’s behalf;
and provide that, upon request of the
complainant, the recipient shall tran-
scribe a brief written statement, dic-
tated by the complainant for inclusion
in the recipient’s complaint file.

(c) Complaints received from clients
about the manner or quality of legal
assistance that has been rendered by a
private attorney pursuant to the re-
cipient’s private attorney involvement
program under 45 CFR Part 1614 shall
be processed in a manner consistent
with its responsibilities under 45 CFR
§1614.3(d)(3) and with applicable state
or local rules of professional responsi-
bility.
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(d) A file containing every complaint
and a statement of its disposition shall
be preserved for examination by LSC.
The file shall include any written
statement submitted by the complain-
ant or transcribed by the recipient
from a complainant’s oral statement.

PART 1622—PUBLIC ACCESS TO
MEETINGS UNDER THE GOVERN-
MENT IN THE SUNSHINE ACT

Sec.

1622.1
1622.2
1622.3

Purpose and scope.

Definitions.

Open meetings.

1622.4 Public announcement of meetings.

1622.5 Grounds on which meetings may be
closed or information withheld.

1622.6 Procedures for closing discussion or
withholding information.

1622.7 Certification by the General Counsel.

1622.8 Records of closed meetings.

1622.9 Emergency procedures.

1622.10 Report to Congress.

AUTHORITY: Sec. 1004(g), Pub. L. 95-222, 91
Stat. 1619, (42 U.S.C. 2996¢(2)).

SOURCE: 49 FR 30940, Aug. 2, 1984, unless
otherwise noted.

§1622.1 Purpose and scope.

This part is designed to provide the
public with full access to the delibera-
tions and decisions of the Board of Di-
rectors of the Legal Services Corpora-
tion, committees of the Board, and
state Advisory Councils, while main-
taining the ability of those bodies to
carry out their responsibilities and
protecting the rights of individuals.

§1622.2 Definitions.

Board means the Board of Directors
of the Legal Services Corporation.

Committee means any formally des-
ignated subdivision of the Board estab-
lished pursuant to §1601.27 of the By-
Laws of the Corporation.

Council means a state Advisory Coun-
cil appointed by a state Governor or
the Board pursuant to section 1004(f) of
the Legal Services Corporation Act of
1974, 42 U.S.C. 2996¢(f).

Director means a voting member of
the Board or a Council. Reference to
actions by or communications to a
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“Director’” means action by or commu-
nications to Board members with re-
spect to proceedings of the Board, com-
mittee members with respect to pro-
ceedings of their committees, and
council members with respect to pro-
ceedings of their councils.

General Counsel means the General
Counsel of the Corporation, or, in the
absence of the General Counsel of the
Corporation, a person designated by
the President to fulfill the duties of the
General Counsel or a member des-
ignated by a council to act as its chief
legal officer.

Meetings means the deliberations of a
quorum of the Board, or of any com-
mittee, or of a council, when such de-
liberations determine or result in the
joint conduct or disposition of Corpora-
tion business, but does not include de-
liberations about a decision to open or
close a meeting, a decision to withhold
information about a meeting, or the
time, place, or subject of a meeting.

Public observation means the right of
any member of the public to attend and
observe a meeting within the limits of
reasonable accommodations made
available for such purposes by the Cor-
poration, but does not include any
right to participate unless expressly in-
vited by the Chairman of the Board of
Directors, and does not include any
right to disrupt or interfere with the
disposition of Corporation business.

Publicly available for the purposes of
§1622.6(e) means to be procurable either
from the Secretary of the Corporation
at the site of the meeting or from the
Office of Government Relations at Cor-
poration Headquarters upon reasonable
request made during business hours.

Quorum means the number of Board
or committee members authorized to
conduct Corporation business pursuant
to the Corporation’s By-laws, or the
number of council members authorized
to conduct its business.

Secretary means the Secretary of the
Corporation, or, in the absence of the
Secretary of the Corporation, a person
appointed by the Chairman of the
meeting to fulfill the duties of the Sec-
retary, or a member designated by a
council to act as its secretary.

§1622.4

§1622.3 Open meetings.

Every meeting of the Board, a com-
mittee or a council shall be open in its
entirety to public observation except
as otherwise provided in §1622.5.

§ 1622.4 Public announcement of meet-
ings.

(a) Public announcement shall be
posted of every meeting. The an-
nouncement shall include: (1) The
time, place, and subject matter to be
discussed;

(2) Whether the meeting or a portion
thereof is to be open or closed to public
observation; and

(3) The name and telephone number
of the official designated by the Board,
committee, or council to respond to re-
quests for information about the meet-
ing.

(b) The announcement shall be posted
at least seven calendar days before the
meeting, unless a majority of the Di-
rectors determines by a recorded vote
that Corporation business requires a
meeting on fewer than seven days no-
tice. In the event that such a deter-
mination is made, public announce-
ment shall be posted at the earliest
practicable time.

(c) Bach public announcement shall
be posted at the offices of the Corpora-
tion in an area to which the public has
access, and promptly submitted to the
FEDERAL REGISTER for publication.
Reasonable effort shall be made to
communicate the announcement of a
Board or committee meeting to the
chairman of each council and the gov-
erning body and the program director
of each recipient of funds from the Cor-
poration, and of a council meeting to
the governing body and program direc-
tor of each recipient within the same
State.

(d) An amended announcement shall
be issued of any change in the informa-
tion provided by a public announce-
ment. Such changes shall be made in
the following manner:

(1) The time or place of a meeting
may be changed without a recorded
vote.

(2) The subject matter of a meeting,
or a decision to open or close a meeting
or a portion thereof, may be changed
by recorded vote of a majority of the
Directors that Corporation business so
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requires and that no earlier announce-
ment of the change was possible.

An amended public announcement
shall be made at the earliest prac-
ticable time and in the manner speci-
fied by §1622.4 (a) and (c). In the event
that changes are made pursuant to
§1622.4(d)(2), the amended public an-
nouncement shall also include the vote
of each Director upon such change.

[49 FR 30940, Aug. 2, 1984, as amended at 50
FR 30714, July 29, 1985]

§1622.5 Grounds on which meetings
may be closed or information with-
held.

Except when the Board or council
finds that the public interest requires
otherwise, a meeting or a portion
thereof may be closed to public obser-
vation, and information pertaining to
such meeting or portion thereof may be
withheld, if the Board or council deter-
mines that such meeting or portion
thereof, or disclosure of such informa-
tion, will more probably than not:

(a) Relate solely to the internal per-
sonnel rules and practices of the Cor-
poration;

(b) Disclose matters specifically ex-
empted from disclosure by statute
(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552): Provided, That
such statute (1) requires that the mat-
ters be withheld from the public in
such a manner as to leave no discretion
on the issue, or

(2) Establishes particular types of
matters to be withheld;

(c) Disclose trade secrets and com-
mercial or financial information ob-
tained from a person and privileged or
confidential;

(d) Involve accusing any person of a
crime or formally censuring any per-
son;

(e) Disclose information of a personal
nature where disclosure would con-
stitute a clearly unwarranted invasion
of personal privacy;

(f) Disclose investigatory records
compiled for the purpose of enforcing
the Act or any other law, or informa-
tion which if written would be con-
tained in such records, but only to the
extent that production of such records
or information would: (1) Interfere with
enforcement proceedings,
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(2) Deprive a person of a right to a
fair trial or an impartial adjudication,

(3) Constitute an unwarranted inva-
sion of personal privacy,

(4) Disclose the identity of a con-
fidential source,

(5) Disclose investigative techniques
and procedures, or

(6) Endanger the life or physical safe-
ty of law enforcement personnel;

(g) Disclose information the pre-
mature disclosure of which would be
likely to frustrate significantly imple-
mentation of a proposed Corporation
action, except that this paragraph
shall not apply in any instance where
the Corporation has already disclosed
to the public the content or nature of
its proposed action, or where the Cor-
poration is required by law to make
such disclosure on its own initiative
prior to taking final action on such
proposal; or

(h) Specifically concern the Corpora-
tion’s participation in a civil action or
proceeding, an action in a foreign court
or international tribunal, or an arbi-
tration, or the initiation, conduct, or
disposition by the Corporation of a par-
ticular case involving a determination
on the record after opportunity for a
hearing.

§1622.6 Procedures for closing discus-
sion or withholding information.

(a) No meeting or portion of a meet-
ing shall be closed to public observa-
tion, and no information about a meet-
ing shall be withheld from the public,
except by a recorded vote of a majority
of the Directors with respect to each
meeting or portion thereof proposed to
be closed to the public, or with respect
to any information that is proposed to
be withheld.

(b) A separate vote of the Directors
shall be taken with respect to each
meeting or portion thereof proposed to
be closed to the public, or with respect
to any information which is proposed
to be withheld; except, a single vote
may be taken with respect to a series
of meetings or portions thereof which
are proposed to be closed to the public,
or with respect to any information con-
cerning such series of meetings, so long
as each meeting in such series involves
the same particular matters and is
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scheduled to be held no more than thir-
ty days after the initial meeting in
such series.

(c) Whenever any person’s interest
may be directly affected by a matter to
be discussed at a meeting, the person
may request that a portion of the
meeting be closed to public observation
by filing a written statement with the
Secretary. The statement shall set
forth the person’s interest, the manner
in which that interest will be affected
at the meeting, and the grounds upon
which closure is claimed to be proper
under §1622.5. The Secretary shall
promptly communicate the request to
the Directors, and a recorded vote as
required by paragraph (a) of this sec-
tion shall be taken if any Director so
requests.

(d) With respect to each vote taken
pursuant to paragraphs (a) through (c)
of this section, the vote of each Direc-
tor participating in the vote shall be
recorded and no proxies shall be al-
lowed.

(e) With respect to each vote taken
pursuant to paragraphs (a) through (c)
of this section, the Corporation shall,
within one business day, make publicly
available:

(1) A written record of the vote of
each Director on the question;

(2) A full written explanation of the
action closing the meeting, portion(s)
thereof, or series of meetings, with ref-
erence to the specific exemptions listed
in §1622.5, including a statement of rea-
sons as to why the specific discussion
comes within the cited exemption and
a list of all persons expected to attend
the meeting(s) or portion(s) thereof and
their affiliation.

[49 FR 30940, Aug. 2, 1984, as amended at 50
FR 30714, July 29, 1985]

§1622.7 Certification by the General
Counsel.

Before a meeting or portion thereof
is closed, the General Counsel shall
publicly certify that, in his opinion,
the meeting may be so closed to the
public and shall state each relevant ex-
emption. A copy of the certification,
together with a statement from the
presiding officer of the meeting setting
forth the time and place of the meeting
and the persons present, shall be re-
tained by the Corporation.

§1622.9

§1622.8 Records of closed meetings.

(a) The Secretary shall make a com-
plete transcript or electronic recording
adequate to record fully the pro-
ceedings of each meeting or portion
thereof closed to the public, except
that in the case of meeting or any por-
tion thereof closed to the public pursu-
ant to paragraph (h) of §1622.5, a tran-
script, a recording, or a set of minutes
shall be made.

Any such minutes shall describe all
matters discussed and shall provide a
summary of any actions taken and the
reasons therefor, including a descrip-
tion of each Director’s views expressed
on any item and the record of each Di-
rector’s vote on the question. All docu-
ments considered in connection with
any action shall be identified in the
minutes.

(b) A complete copy of the transcript,
recording, or minutes required by para-
graph (a) of this section shall be main-
tained at the Corporation for a Board
or committee meeting, and at the ap-
propriate Regional Office for a council
meeting, for a period of two years after
the meeting, or until one year after the
conclusion of any Corporation pro-
ceeding with respect to which the
meeting was held, whichever occurs
later.

(c) The Corporation shall make avail-
able to the public all portions of the
transcript, recording, or minutes re-
quired by paragraph (a) of this section
that do not contain information that
may be withheld under §1622.5. A copy
of those portions of the transcript, re-
cording, or minutes that are available
to the public shall be furnished to any
person upon request at the actual cost
of duplication or transcription.

(d) Copies of Corporation records
other than notices or records prepared
under this part may be pursued in ac-
cordance with part 1602 of these regula-
tions.

§1622.9 Emergency procedures.

If, in the opinion of the Chairman,
the Directors are rendered incapable of
conducting a meeting by the acts or
conduct of any members of the public
present at the meeting, the Directors
may thereupon determine by a re-
corded vote of the majority of the num-
ber of Directors present at the meeting
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that the Chairman or presiding officer
of the Board shall have the authority
to have such members of the public
who are responsible for such acts or
conduct removed from the meeting.

[50 FR 30714, July 29, 1985]

§1622.10 Report to Congress.

The Corporation shall report to the
Congress annually regarding its com-
pliance with the requirements of the
Government in the Sunshine Act, 5
U.S.C. 552(b), including a tabulation of
the number of meetings open to the
public, the number of meetings or por-
tions of meetings closed to the public,
the reasons for closing such meetings
or portions thereof, and a description
of any litigation brought against the
Corporation under 5 U.S.C. 552b, includ-
ing any costs assessed against the Cor-
poration in such litigation.

PART 1623—SUSPENSION
PROCEDURES

Sec.

1623.1
1623.2
1623.3
1623.4

Purpose.

Definitions.

Grounds for suspension.
Suspension procedures.
1623.5 Time extensions and waiver.
1623.6 Interim funding.

AUTHORITY: 42 U.S.C. 2996e(b)(1), 2996f(a)(3),
and 2996f(d); Pub. L. 105-119, Title V, Secs.
501(b), 502, and 503, 111 Stat. 2440, 2510-11;
Pub. L. 104-134, Title V, Secs. 503(f) and
509(c), 110 Stat. 1321, 1321-53, 1321-58, and
1321-59.

SOURCE: 78 FR 10098, Feb. 13, 2013, unless
otherwise noted.

§1623.1 Purpose.

The purpose of this rule is to:

(a) Ensure that the Corporation is
able to take prompt action when nec-
essary to safeguard LSC funds or to en-
sure the compliance of a recipient with
applicable provisions of law, or a rule,
regulation, guideline or instruction
issued by the Corporation, or the terms
and conditions of a recipient’s grant or
contract with the Corporation; and

(b) Provide procedures for prompt re-
view that will ensure informed delib-
eration by the Corporation when it has
made a proposed determination that fi-
nancial assistance to a recipient should
be suspended.
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§1623.2 Definitions.

For the purposes of this part the defi-
nitions in 45 CFR part 1606 shall apply
and also:

Suspension means an action taken
during the term of the recipient’s cur-
rent year’s grant or contract with the
Corporation that withholds financial
assistance to a recipient, in whole or in
part, until the end of the suspension
period pending prompt corrective ac-
tion by the recipient or a decision by
the Corporation to initiate termination
proceedings.

§1623.3 Grounds for suspension.

(a) Financial assistance provided to a
recipient may be suspended when the
Corporation determines that there has
been a substantial violation by the re-
cipient of the LSC requirements, and
the Corporation has reason to believe
that prompt action is necessary to:

(1) Safeguard LSC funds; or

(2) Ensure immediate corrective ac-
tion necessary to bring a recipient into
compliance with an applicable provi-
sion of law, or a rule, regulation, guide-
line or instruction issued by the Cor-
poration, or the terms and conditions
of the recipient’s grant or contract
with the Corporation.

(b) Financial assistance provided to a
recipient may also be suspended by the
Corporation pursuant to a rec-
ommendation by the Office of Inspec-
tor General when the recipient has
failed to have an acceptable audit in
accordance with the guidance promul-
gated by the Corporation’s Office of In-
spector General.

§1623.4 Suspension procedures.

(a) Prior to a preliminary determina-
tion involving a suspension of funding,
the Corporation shall designate either
the President or another senior Cor-
poration employee to conduct any final
review that is requested pursuant this
part. The Corporation shall ensure that
the person so designated has had no
prior involvement in the proceedings
under this part so as to meet the cri-
terion of impartiality described in this
section.

(b) When the Corporation has made a
proposed determination, based on the
grounds set out in §1623.3 of this part,
that financial assistance to a recipient
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should be suspended, the Corporation
shall serve a written proposed deter-
mination on the recipient. The pro-
posed determination shall:

(1) State the grounds and effective
date for the proposed suspension;

(2) Identify, with reasonable speci-
ficity, any facts or documents relied
upon as justification for the suspen-
sion;

(3) Specify what, if any, prompt cor-
rective action the recipient can take to
avoid or end the suspension;

(4) Advise the recipient that it may
request, within 5 business days of re-
ceipt of the proposed determination, an
informal meeting with the Corporation
at which it may attempt to show that
the proposed suspension should not be
imposed; and

(5) Advise the recipient that, within
10 business days of its receipt of the
proposed determination and without
regard to whether it requests an infor-
mal meeting, it may submit written
materials in opposition to the proposed
suspension.

(c) If the recipient requests an infor-
mal meeting with the Corporation, the
Corporation shall designate the time
and place for the meeting. The meeting
shall occur within 5 business days after
the recipient’s request is received.

(d) The informal meeting shall be
conducted by the Corporation em-
ployee who issued the preliminary de-
termination or any other Corporation
employee with a seniority level at, or
equivalent to, the level of an office di-
rector or higher.

(e) At the informal meeting, the Cor-
poration and the recipient shall both
have an opportunity to state their
case, seek to narrow the issues, explore
the possibilities of settlement or com-
promise including implementation of
corrective actions, and submit written
materials.

(f) The Corporation shall consider
any written materials submitted by
the recipient in opposition to the pro-
posed suspension and any oral presen-
tation or written materials submitted
by the recipient at an informal meet-
ing. If, after considering such mate-
rials, the Corporation determines that
the recipient has failed to show that
the suspension should not become ef-
fective, the Corporation may issue a

§1623.4

written final determination to suspend
financial assistance to the recipient in
whole or in part and under such terms
and conditions the Corporation deems
appropriate and necessary. The final
determination shall include a summary
of the issues raised in the informal con-
ference and presented in any written
materials. The final determination
need not engage in a detailed analysis
of all issues raised.

(g) The final determination shall be
promptly transmitted to the recipient
in a manner that verifies receipt of the
determination by the recipient, and the
suspension shall become effective when
the final determination is received by
the recipient or on such later date as is
specified therein.

(h) If a suspension lasts for more
than 30 days, then the recipient may
seek review of the suspension by the
President. A request may be made in
writing on the thirty-first day or any
day thereafter, and shall state, in de-
tail, the reasons for seeking review.

(1) The President may not review the
suspension appeal if the President has
had prior involvement in the suspen-
sion proceedings. If the President can-
not review, or the President chooses
not to do so, then the appeal shall be
reviewed by either the individual des-
ignated to do so pursuant to §1623.4(a)
of this part, or by another senior Cor-
poration employee designated by the
President who has not had prior in-
volvement in the suspension pro-
ceedings.

(2) The President’s review shall be
based on the administrative record of
the proceedings, including the appeal
to the President, and any additional
submissions, either oral or in writing
that the President may request. A re-
cipient shall be given a copy of, and an
opportunity to respond to, any addi-
tional submissions made to the Presi-
dent. All submissions and responses
made to the President shall become
part of the administrative record. Upon
request, the Corporation shall provide
a copy of the administrative record to
the recipient.

(3) The President shall affirm, mod-
ify, or terminate the suspension
through a suspension appeal decision
within 15 calendar days of receipt of
the appeal by the Corporation, unless

451



§1623.5

the Corporation and the recipient agree
to a later date.

(i) The Corporation may at any time
rescind or modify the terms of the final
determination to suspend and, on writ-
ten notice to the recipient, may rein-
state the suspension without further
proceedings under this part.

(j) Except as provided in §1623.4(k) of
this part, the total time of a suspen-
sion shall not exceed 90 calendar days,
unless the Corporation and the recipi-
ent agree to a continuation of the sus-
pension without further proceedings
under this part.

(k) When the suspension is based on
the grounds in §1623.3(b) of this part, a
recipient’s funds may be suspended
until an acceptable audit is completed.
No appeal to the President will be
available for audit-based suspensions
pursuant to §1623.3(b).

§1623.5 Time extensions and waiver.

(a) Except for the time limits in
§1623.4(1) and (j), any period of time
provided in this part may be extended
by the Corporation for good cause. Re-
quests for extensions of time shall be
considered in light of the overall objec-
tive that the procedures prescribed by
this part ordinarily shall be concluded
within 30 calendar days of the service
of the proposed determination.

(b) Any other provision of this part
may be waived or modified by agree-
ment of the recipient and the Corpora-
tion for good cause.

(c) Failure by the Corporation to
meet a time requirement of this part
shall not preclude the Corporation
from suspending a recipient’s grant or
contract with the Corporation.

§1623.6 Interim funding.

(a) Pending the completion of suspen-
sion proceedings under this part, the
Corporation shall provide the recipient
with the level of financial assistance
provided for under its current grant or
contract with the Corporation.

(b) Funds withheld pursuant to a sus-
pension shall be released to the recipi-
ent at the end of the suspension period.
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PART 1624—PROHIBITION AGAINST
DISCRIMINATION ON THE BASIS
OF DISABILITY

Sec.

1624.1
1624.2
1624.3
1624.4
1624.5

Purpose.

Application.

Definitions.

Discrimination prohibited.
Accessibility of legal services.
1624.6 Employment.

1624.7 Enforcement.

AUTHORITY: 49 U.S.C. 794; 42 U.S.C. 2996f(a)
(1) and (3).

SOURCE: 71 FR 65059, Nov. 7, 2006, unless
otherwise noted.

§1624.1 Purpose.

The purpose of this part is to assist
and provide guidance to legal services
programs supported in whole or in part
by Legal Services Corporation funds in
removing any impediments that may
exist to the provision of legal assist-
ance to persons with disabilities eligi-
ble for such assistance in accordance
with section 504 of the Rehabilitation
Act of 1973, as amended, 29 U.S.C. 794
and with sections 1007(a) (1) and (3) of
the Legal Services Corporation Act, as
amended, 42 U.S.C. 2996f(a) (1) and (3),
with respect to the provision of serv-
ices to and employment of persons with
disabilities. The requirements of this
Part apply in addition to any respon-
sibilities legal services programs may
have under applicable requirements of
the Americans with Disabilities Act
and applicable implementing regula-
tions of the Department of Justice and
the Equal Employment Opportunity
Commission.

§1624.2 Application.

This part applies to each legal serv-
ices program receiving financial assist-
ance from the Legal Services Corpora-
tion.

§1624.3 Definitions.

As used in this part, the term:

(a) Legal services program means any
recipient, as defined by §1600.1 of this
chapter, or any other public or private
agency, institution, organization, or
other entity, or any person to which or
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to whom financial assistance is ex-
tended by the Legal Services Corpora-
tion directly or through another agen-
cy, institution, organization, entity or
person, including any successor, as-
signee, or transferee of a legal services
program, but does not include the ulti-
mate beneficiary of legal assistance;

(b) Facility means all or any portion
of buildings, structures, equipment,
roads, walks, parking lots, or other
real or personal property or interest in
such property;

(c)(1) Person with a disability means
any person who:

(i) Has a physical or mental impair-
ment which substantially limits one or
more major life activities,

(ii) has a record of such an impair-
ment, or (iii) is regarded as having
such an impairment;

(2) As used in paragraph (c)(1) of this
section the phrase:

(1) Physical or mental impairment
means: (A) Any physiological disorder
or condition, cosmetic disfigurement,
or anatomical loss affecting one or
more of the following body systems:
Neurological; musculoskeletal; special
sense organs; digestive; genitourinary;
hemic and lymphatic; skin; and endo-
crine; or (B) any mental or psycho-
logical disorder, such as mental retar-
dation, organic brain syndrome, emo-
tional or mental illness, and specific
learning disabilities; The phrase in-
cludes, but is not limited to, such dis-
eases and conditions as orthopedic, vis-
ual, speech, and hearing impairments,
cerebral palsy, epilepsy, muscular dys-
trophy, multiple sclerosis, cancer,
heart disease, diabetes, mental retar-
dation, emotional illness, and drug ad-
diction and alcoholism;

(ii) Major life activities means func-
tions such as caring for one’s self, per-
forming manual tasks, walking, seeing,
hearing, speaking, breathing, learning,
and working;

(iii) Has a record of such impairment
means has a history of, or has been
misclassified as having, a mental or
physical impairment that substantially
limits one or more major life activi-
ties;

(iv) Is regarded as having an impair-
ment means: (A) Has a physical or men-
tal impairment that does not substan-
tially limit major life activities but is
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treated by a legal services program as
constituting such a limitation; (B) has
a physical or mental impairment that
substantially limits major life activi-
ties only as a result of the attitudes of
others toward such impairments; or (C)
has none of the impairments defined in
paragraph (¢)(2)(i) of this section but is
treated by a legal services program as
having such an impairment;

(d) Qualified person with a disability
means:

(1) With respect to employment, a
person with a disability who, with rea-
sonable accommodation, can perform
the essential functions of the job in
question;

(2) with respect to other services, a
person with a disability who meets the
eligibility requirements for the receipt
of such services from the legal services
program.

(e) Auxiliary aids and/or other assistive
technologies means any item, piece of
equipment, or product system whether
acquired commercially off the shelf,
modified or customized, that is used to
increase, maintain, or improve func-
tional capabilities of individuals with
disabilities. Auxiliary aids and/or other
assistive technologies include, but are
not limited to, brailled and taped ma-
terial, interpreters, telecommuni-
cations equipment for the deaf, voice
recognition software, computer screen
magnifiers, screen reader software,
wireless amplification systems, and
other aids.

§1624.4 Discrimination prohibited.

(a) No qualified person with a dis-
ability shall, on the basis of disability,
be excluded from participation in, be
denied the benefits of, or otherwise be
subjected to discrimination by any
legal services program, directly or
through any contractual or other ar-
rangement.

(b) A legal services program may not
deny a qualified person with a dis-
ability the opportunity to participate
in any of its programs or activities or
to receive any of its services provided
at a facility on the ground that the
program operates a separate or dif-
ferent program, activity or facility
that is specifically designed to serve
persons with disabilities.
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(¢c) In determining the geographic
site or location of a facility, a legal
services program may not make selec-
tions that have the purpose or effect of
excluding persons with disabilities
from, denying them the benefits of, or
otherwise subjecting them to discrimi-
nation under any program or activity
of the legal services program.

(d)(A) A legal services program that
employs a total of fifteen or more per-
sons, regardless of whether such per-
sons are employed at one or more loca-
tions, shall provide, when necessary,
appropriate auxiliary aids and/or other
assistive technologies to persons with
impaired sensory, manual or speaking
skills, in order to afford such persons
an equal opportunity to benefit from
the legal services program’s services. A
legal services program is not required
to maintain such aids at all times, pro-
vided they can be obtained on reason-
able notice.

(2) The Corporation may require legal
services programs with fewer than fif-
teen employees to provide auxiliary
aids and/or other assistive technologies
where the provision of such aids would
not significantly impair the ability of
the legal services program to provide
its services.

(e) A legal services program shall
take reasonable steps to ensure that
communications with its applicants,
employees, and beneficiaries are avail-
able to persons with impaired vision
and hearing.

(f) A legal services program may not
deny persons with disabilities the op-
portunity to participate as members of
or in the meetings or activities of any
planning or advisory board or process
established by or conducted by the
legal services program, including but
not limited to meetings and activities
conducted in response to the require-
ments of 46 CFR part 1620.

§1624.5 Accessibility of legal services.

(a) No qualified person with a dis-
ability shall, because a legal services
program’s facilities are inaccessible to
or unusable by persons with disabil-
ities, be denied the benefits of, be ex-
cluded from participation in, or other-
wise be subjected to discrimination by
any legal services program.
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(b) A legal services program shall
conduct its programs and activities so
that, when viewed in their entirety,
they are readily accessible to and usa-
ble by persons with disabilities. This
paragraph does not necessarily require
a legal services program to make each
of its existing facilities or every part of
an existing facility accessible to and
usable by persons with disabilities, or
require a legal services program to
make structural changes in existing fa-
cilities when other methods are effec-
tive in achieving compliance. In choos-
ing among available methods for meet-
ing the requirements of this paragraph,
a legal services program shall give pri-
ority to those methods that offer legal
services to persons with disabilities in
the most integrated setting appro-
priate.

(c) A legal services program shall, to
the maximum extent feasible, ensure
that new facilities that it rents or pur-
chases are accessible to persons with
disabilities. Prior to entering into any
lease or contract for the purchase of a
building, a legal services program shall
submit a statement to LSC certifying
that the facilities covered by the lease
or contract will be accessible to per-
sons with disabilities, or if the facili-
ties will not be accessible, a detailed
description of the efforts the program
made to obtain accessible space, the
reasons why the inaccessible facility
was nevertheless selected, and the spe-
cific steps that will be taken by the
legal services program to ensure that
its services are accessible to persons
with disabilities who would otherwise
use that facility. After a statement
certifying facility accessibility has
been submitted, additional statements
need not be resubmitted with respect
to the same facility, unless substantial
changes have been made in the facility
that affect its accessibility.

(d) A legal services program shall en-
sure that new facilities designed or
constructed for it are readily acces-
sible to and usable by persons with dis-
abilities. Alterations to existing facili-
ties shall, to the maximum extent fea-
sible, be designed and constructed to
make the altered facilities readily ac-
cessible to and usable by persons with
disabilities.
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§1624.6 Employment.

(a) No qualified person with a dis-
ability shall, on the basis of disability,
be subjected to discrimination in em-
ployment by any legal services pro-
gram.

(b) A legal services program shall
make all decisions concerning employ-
ment under any program or activity to
which this part applies in a manner
that ensures that discrimination on
the basis of disability does not occur,
and may not limit, segregate, or clas-
sify applicants or employees in any
way that adversely affects their oppor-
tunities or status because of disability.

(c) The prohibition against discrimi-
nation in employment applies to the
following activities:

(1) Recruitment, advertising, and the
processing of applications for employ-
ment;

(2) Hiring, upgrading, promotion,
award of tenure, demotion, transfer,
layoff, termination, right of return
from layoff, and rehiring;

(3) Rates of pay or any other form of
compensation and changes in com-
pensation;

(4) Job assignments, job classifica-
tions, organizational structures, posi-
tion descriptions, lines of progression,
and seniority lists;

(5) Leaves of absence, sick leave, or
any other leave;

(6) Fringe benefits available by vir-
tue of employment, whether or not ad-
ministered by the legal services pro-
gram;

(7) Selection and financial support
for training, including apprenticeship,
professional meetings, conferences, and
other related activities, and selection
for leaves of absence to pursue train-
1ng;

(8) Employer sponsored activities, in-
cluding social or recreational pro-
grams; and

(9) Any other term, condition, or
privilege of employment.

(d) A legal services program may not
participate in any contractual or other
relationship with persons, agencies, or-
ganizations or other entities such as,
but not limited to, employment and re-
ferral agencies, labor unions, organiza-
tions providing or administering fringe
benefits to employees of the legal serv-
ices program, and organizations pro-
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viding training and apprenticeship pro-
grams, if the practices of such person,
agency, organization, or other entity
have the effect of subjecting qualified
applicants or employees with disabil-
ities to discrimination prohibited by
this paragraph.

(e) A legal services program shall
make reasonable accommodation to
the known physical or mental limita-
tions of an otherwise qualified appli-
cant or employee with a disability un-
less the accommodation would impose
an undue hardship on the operation of
the program.

(1) For purposes of this paragraph (e),
reasonable accommodation may in-
clude:

(i) Making facilities used by employ-
ees readily accessible to and usable by
persons with disabilities; and

(ii) job restructuring, part-time or
modified work schedules, acquisition
or modification of equipment or de-
vices, the provision of auxiliary aids
and/or other assistive technologies, and
other similar actions.

(2) In determining whether an accom-
modation would impose an undue hard-
ship on the operation of a legal services
program, factors to be considered in-
clude, but are not limited to, the over-
all size of the legal services program
with respect to number of employees,
number and type of facilities, and size
of budget, and the nature and costs of
the accommodation needed.

(3) A legal services program may not
deny any employment opportunity to a
qualified employee or applicant with a
disability if the basis for the denial is
a need to make reasonable accommoda-
tion to the physical or mental limita-
tions of the employee or applicant.

(f) A legal services program may not
use employment tests or criteria that
discriminate against persons with dis-
abilities, and shall ensure that employ-
ment tests are adapted for use by per-
sons who have disabilities that impair
sensory, manual, or speaking skills.

(g) A legal services program may not
conduct a pre-employment medical ex-
amination or make a pre-employment
inquiry as to whether an applicant is a
person with a disability or as to the na-
ture or severity of a disability except
under the circumstances described in 45
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CFR 84.14(a) through (d)(2). The Cor-
poration shall have access to relevant
information obtained in accordance
with this section to permit investiga-
tions of alleged violations of this part.

(h) A legal services program shall
post in prominent places in each of its
offices a notice stating that the legal
services program does not discriminate
on the basis of disability.

(i) Any recruitment materials pub-
lished or used by a legal services pro-
gram shall include a statement that
the legal services program does not dis-
criminate on the basis of disability.

§1624.7 Enforcement.

(a) The procedures described in part
1618 of these regulations shall apply to
any alleged violation of this Part by a
legal services program.

(b) When LSC receives a complaint of
a violation of this part, LLSC policy is
generally to refer such complainants
promptly to the appropriate Federal,
state or local agencies, although LSC
retains the discretion to investigate all
complaints and/or to maintain an open
complaint file during the pendency of
an investigation being conducted by
such other Federal, state or local agen-
cy. LSC may use, at its discretion, in-
formation obtained by such other agen-
cy as may be available to LSC, includ-
ing findings of such other agency of
whether discrimination on the basis of
disability occurred.

PART 1625 [RESERVED]

PART 1626—RESTRICTIONS ON
LEGAL ASSISTANCE TO ALIENS

Sec.
1626.1
1626.2

Purpose.

Definitions.

1626.3 Prohibition.

1626.4 Aliens eligible for assistance under
anti-abuse laws.

1626.5 Aliens eligible for assistance based on
immigration status.

1626.6 Verification of citizenship.

1626.7 Verification of eligible alien status.

1626.8 Emergencies.

1626.9 Change in circumstances.

1626.10 Special eligibility questions.

1626.11 H-2 agricultural and forestry work-
ers.

1626.12 Recipient policies, procedures, and
recordkeeping.
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AUTHORITY: 42 U.S.C. 2996g(e).

SOURCE: 79 FR 21871, Apr. 18, 2014, unless
otherwise noted.

§1626.1 Purpose.

This part is designed to ensure that
recipients provide legal assistance only
to citizens of the United States and eli-
gible aliens. It is also designed to assist
recipients in determining the eligi-
bility and immigration status of per-
sons who seek legal assistance.

§1626.2 Definitions.

(a) Anti-abuse statutes means the Vio-
lence Against Women Act of 1994, Pub.
L. 103-322, 108 Stat. 1941, as amended,
and the Violence Against Women and
Department of Justice Reauthorization
Act of 2005, Public Law 109-162, 119
Stat. 2960 (collectively referred to as
“VAWA?”); Section 101(a)(15)(U) of the
INA, 8 U.S.C. 1101(a)(15)(U); and the in-
corporation of these statutory provi-
sions in section 502(a)(2)(C) of LSC’s FY
1998 appropriation, Public Law 105-119,
Title V, 111 Stat. 2440, 2510 as incor-
porated by reference thereafter; the
Victims of Trafficking and Violence
Protection Act of 2000, Public Law 106—
386, 114 Stat. 1464 (“TVPA”’), as amend-
ed; and Section 101(a)(15)(T) of the Im-
migration and Nationality Act
(“INA”"), 8 U.S.C. 1101(a)(15)(T).

(b) Battered or subjected to extreme cru-
elty includes, but is not limited to,
being the victim of any act or threat-
ened act of violence, including any
forceful detention, which results or
threatens to result in physical or men-
tal injury. Psychological or sexual
abuse or exploitation, including rape,
molestation, incest (if the victim is a
minor), or forced prostitution may be
considered acts of violence. Other abu-
sive actions may also be acts of vio-
lence under certain circumstances, in-
cluding acts that, in and of themselves,
may not initially appear violent but
that are a part of an overall pattern of
violence.

(c) Certification means the certifi-
cation prescribed in 22 U.S.C.
7105(b)(1)(E).

(d) Citicen means a person described
or defined as a citizen or national of
the United States in 8 U.S.C. 1101(a)(22)
and Title III of the Immigration and
Nationality Act (INA), Chapter 1 (8
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U.S.C. 1401 et seq.) (citizens by birth)
and Chapter 2 (8 U.S.C. 1421 et seq.)
(citizens by naturalization) or ante-
cedent citizen statutes.

(e) Eligible alien means a person who
is not a citizen but who meets the re-
quirements of §1626.4 or §1626.5.

(f) Ineligible alien means a person who
is not a citizen and who does not meet
the requirements of §1626.4 or §1626.5.

(g) On behalf of an ineligible alien
means to render legal assistance to an
eligible client that benefits an ineli-
gible alien and does not affect a spe-
cific legal right or interest of the eligi-
ble client.

(h)(1) Qualifies for immigration relief
under section 101(a)(15)(U) of the INA
means:

(i) A person who has been granted re-
lief under that section;

(ii) A person who has applied for re-
lief under that section and who the re-
cipient determines has evidentiary sup-
port for such application; or

(iii) A person who has not filed for re-
lief under that section, but who the re-
cipient determines has evidentiary sup-
port for filing for such relief.

(2) A person who qualifies for immigra-
tion relief under section 101(a)(15)(U) of
the INA includes any person who may
apply for primary U visa relief under
subsection (i) of section 101(a)(15)(U) of
the INA (8 U.S.C. 1101(a)(156)(U)(i)) or
for derivative U visa relief for family
members under subsection (ii) of sec-
tion 101(a)(15)(U) of the INA (8 U.S.C.
1101(a)(15)(U)(ii)). Recipients may pro-
vide assistance for any person who
qualifies for derivative U visa relief re-
gardless of whether such a person has
been subjected to abuse.

(i) Rejected refers to an application
for adjustment of status that has been
denied by the Department of Homeland
Security (DHS) and is not subject to
further administrative appeal.

(j) Victim of severe forms of trafficking
means any person described at 22
U.S.C. 7105(b)(1)(C).

(k) Victim of sexual assault or traf-
ficking means:

(1) A victim of sexual assault subjected
to any conduct included in the defini-
tion of sexual assault in VAWA, 42
U.S.C. 13925(a)(29); or

(2) A victim of trafficking subjected to
any conduct included in the definition
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of ““trafficking”” under law, including,
but not limited to, local, state, and fed-
eral law, and T visa holders regardless
of certification from the U.S. Depart-
ment of Health and Human Services
(HHS).

(1) United States, for purposes of this
part, has the same meaning given that
term in section 101(a)(38) of the INA (8
U.S.C. 1101(a)(38)).

[79 FR 30052, May 27, 2014]

§1626.3 Prohibition.

Recipients may not provide legal as-
sistance for or on behalf of an ineli-
gible alien. For purposes of this part,
legal assistance does not include nor-
mal intake and referral services.

§1626.4 Aliens eligible for assistance
under anti-abuse laws.

(a) Subject to all other eligibility re-
quirements and restrictions of the LSC
Act and regulations and other applica-
ble law:

(1) A recipient may provide related
legal assistance to an alien who is
within one of the following categories:

(i) An alien who has been battered or
subjected to extreme cruelty, or is a
victim of sexual assault or trafficking
in the United States, or qualifies for
immigration relief under section
101(a)(15)(U) of the INA (8 U.S.C.
1101(a)(15)(U)); or

(ii) An alien whose child, without the
active participation of the alien, has
been battered or subjected to extreme
cruelty, or has been a victim of sexual
assault or trafficking in the United
States, or qualifies for immigration re-
lief under section 101(a)(15)(U) of the
INA (8 U.S.C. 1101(a)(15)(U)).

(2)(1) A recipient may provide legal
assistance, including but not limited to
related legal assistance, to:

(A) An alien who is a victim of severe
forms of trafficking of persons in the
United States; or

(B) An alien classified as a non-immi-
grant under section 101(a)(15)(T)(ii) of
the INA (8 U.S.C. 1101(a)(16)(T)(ii), re-
garding others related to the victim).

(ii) For purposes of this part, aliens
described in paragraphs (a)(2)(i)(A) and
(a)(2)(1)(B) of this section include indi-
viduals seeking certification as victims
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of severe forms of trafficking and cer-
tain family members applying for im-
migration relief under section
101(a)(15)(T)({i) of the INA (8 U.S.C.
1101(a)(15)(T)(ii)).

(b) (1) Related legal assistance means
legal assistance directly related:

(i) To the prevention of, or obtaining
relief from, the battery, cruelty, sexual
assault, or trafficking;

(ii) To the prevention of, or obtaining
relief from, crimes listed in section
101(a)(15)(U)(iii) of the INA (8 U.S.C.
1101(a)(15)(U)(iii)); or

(iii) To an application for relief:

(A) Under section 101(a)(15)(U) of the
INA (8 U.S.C. 1101(a)(15)(U)); or

(B) Under section 101(a)(15)(T) of the
INA (8 U.S.C. 1101(a)(15)(T)).

(2) Such assistance includes represen-
tation in matters that will assist a per-
son eligible for assistance under this
part to escape from the abusive situa-
tion, ameliorate the current effects of
the abuse, or protect against future
abuse, so long as the recipient can
show the necessary connection of the
representation to the abuse. Such rep-
resentation may include immigration
law matters and domestic or poverty
law matters (such as obtaining civil
protective orders, divorce, paternity,
child custody, child and spousal sup-
port, housing, public benefits, employ-
ment, abuse and neglect, juvenile pro-
ceedings and contempt actions).

(c) Relationship to the United States.
An alien must satisfy both paragraph
(c)(1) and either paragraph (c)(2)(i) or
(ii) of this section to be eligible for
legal assistance under this part.

(1) Relation of activity to the United
States. An alien is eligible under this
section if the activity giving rise to
eligibility violated a law of the United
States, regardless of where the activity
occurred, or occurred in the TUnited
States (including in Indian country and
military installations) or the terri-
tories and possessions of the United
States.

(2) Relationship of alien to the United
States. (i) An alien defined in §1626.2(b),
(h), or (kK)(1) need not be present in the
United States to be eligible for assist-
ance under this section.

(ii) An alien defined in §1626.2(j) or
(k)(2) must be present in the United
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States to be eligible for assistance
under this section.

(d) Evidentiary support—(1) Intake and
subsequent evaluation. A recipient may
determine that an alien is qualified for
assistance under this section if there is
evidentiary support that the alien falls
into any of the eligibility categories or
if the recipient determines there will
likely be evidentiary support after a
reasonable opportunity for further in-
vestigation. If the recipient determines
that an alien is eligible because there
will likely be evidentiary support, the
recipient must obtain evidence of sup-
port as soon as possible and may not
delay in order to provide continued as-
sistance.

(2) Documentary evidence. Evidentiary
support may include, but is not limited
to, affidavits or unsworn written state-
ments made by the alien; written sum-
maries of statements or interviews of
the alien taken by others, including
the recipient; reports and affidavits
from police, judges, and other court of-
ficials, medical personnel, school offi-
cials, clergy, social workers, other so-
cial service agency personnel; orders of
protection or other legal evidence of
steps taken to end abuse; evidence that
a person sought safe haven in a shelter
or similar refuge; photographs; docu-
ments; or other evidence of a series of
acts that establish a pattern of quali-
fying abuse.

(3) Victims of severe forms of traf-
ficking. Victims of severe forms of traf-
ficking may present any of the forms of
evidence listed in paragraph (d)(2) of
this section or any of the following:

(i) A certification letter issued by the
Department of Health and Human
Services (HHS).

(ii) Verification that the alien has
been certified by calling the HHS traf-
ficking verification line, (202) 401-5510
or (866) 401-5510.

(iii) An interim eligibility letter
issued by HHS, if the alien was sub-
jected to severe forms of trafficking
while under the age of 18.

(iv) An eligibility letter issued by
HHS, if the alien was subjected to se-
vere forms of trafficking while under
the age of 18.

(e) Recordkeeping. Recipients are not
required by §1626.12 to maintain
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records regarding the immigration sta-
tus of clients represented pursuant to
this section. If a recipient relies on an
immigration document for the eligi-
bility determination, the recipient
shall document that the client pre-
sented an immigration document by
making a note in the client’s file stat-
ing that a staff member has seen the
document, the type of document, the
client’s alien registration number (‘‘A
number’’), the date of the document,
and the date of the review, and con-
taining the signature of the staff mem-
ber that reviewed the document.

(f) Changes in basis for eligibility. If,
during the course of representing an
alien eligible pursuant to §1626.4(a)(1),
a recipient determines that the alien is
also eligible under §1626.4(a)(2) or
§1626.5, the recipient should treat the
alien as eligible under that section and
may provide all the assistance avail-
able pursuant to that section.

§1626.5 Aliens eligible for assistance
based on immigration status.

Subject to all other eligibility re-
quirements and restrictions of the LSC
Act and regulations and other applica-
ble law, a recipient may provide legal
assistance to an alien who is present in
the United States and who is within
one of the following categories:

(a) An alien lawfully admitted for
permanent residence as an immigrant
as defined by section 101(a)(20) of the
INA (8 U.S.C. 1101(a)(20));

(b) An alien who is either married to
a United States citizen or is a parent
or an unmarried child under the age of
21 of such a citizen and who has filed
an application for adjustment of status
to permanent resident under the INA,
and such application has not been re-
jected;

(¢) An alien who is lawfully present
in the United States pursuant to an ad-
mission under section 207 of the INA (8
U.S.C. 1157) (relating to refugee admis-
sions) or who has been granted asylum
by the Attorney General or the Sec-
retary of DHS under section 208 of the
INA (8 U.S.C. 1158);

(d) An alien who is lawfully present
in the United States as a result of
being granted conditional entry pursu-
ant to section 203(a)(7) of the INA (8
U.S.C. 1153(a)(7), as in effect on March

§1626.6

31, 1980) before April 1, 1980, because of
persecution or fear of persecution on
account of race, religion, or political
opinion or because of being uprooted by
catastrophic natural calamity;

(e) An alien who is lawfully present
in the United States as a result of the
Attorney General’s withholding of de-
portation or exclusion under section
243(h) of the INA (8 U.S.C. 1253(h), as in
effect on April 16, 1996) or withholding
of removal pursuant to section 241(b)(3)
of the INA (8 U.S.C. 1231(b)(3)); or

(f) An alien who meets the require-
ments of §1626.10 or §1626.11.

§1626.6 Verification of citizenship.

(a) A recipient shall require all appli-
cants for legal assistance who claim to
be citizens to attest in writing in a
standard form provided by the Corpora-
tion that they are citizens, unless the
only service provided for a citizen is
brief advice and consultation by tele-
phone, or by other non-in-person
means, which does not include contin-
uous representation.

(b) When a recipient has reason to
doubt that an applicant is a citizen,
the recipient shall require verification
of citizenship. A recipient shall not
consider factors such as a person’s ac-
cent, limited English-speaking ability,
appearance, race, or national origin as
a reason to doubt that the person is a
citizen.

(1) If verification is required, a re-
cipient may accept originals, certified
copies, or photocopies that appear to
be complete, correct, and authentic of
any of the following documents as evi-
dence of citizenship:

(i) United States passport;

(ii) Birth certificate;

(iii) Naturalization certificate;

(iv) United States Citizenship Identi-
fication Card (INS Form 1-197 or I-197);
or

(v) Baptismal certificate showing
place of birth within the United States
and date of baptism within two months
after birth.

(2) A recipient may also accept any
other authoritative document, such as
a document issued by DHS, by a court,
or by another governmental agency,
that provides evidence of citizenship.

(3) If a person is unable to produce
any of the above documents, the person
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may submit a notarized statement
signed by a third party, who shall not
be an employee of the recipient and
who can produce proof of that party’s
own United States citizenship, that the
person seeking legal assistance is a
United States citizen.

§1626.7 Verification of eligible alien
status.

(a) An alien seeking representation
shall submit appropriate documents to
verify eligibility, unless the only serv-
ice provided for an eligible alien is
brief advice and consultation by tele-
phone, or by other non-in-person
means, which does not include contin-
uous representation of a client.

(1) As proof of eligibility, a recipient
may accept originals, certified copies,
or photocopies that appear to be com-
plete, correct, and authentic, of any
documents establishing eligibility.
LSC will publish a list of examples of
such documents from time to time in
the form of a program letter or equiva-
lent.

(2) A recipient may also accept any
other authoritative document issued
by DHS, by a court, or by another gov-
ernmental agency, that provides evi-
dence of alien status.

(b) A recipient shall upon request fur-
nish each person seeking legal assist-
ance with a current list of documents
establishing eligibility under this part
as is published by LSC.

§1626.8 Emergencies.

In an emergency, legal services may
be provided prior to compliance with
§§1626.4, 1626.6, and 1626.7 if:

(a) An applicant cannot feasibly
come to the recipient’s office or other-
wise transmit written documentation
to the recipient before commencement
of the representation required by the
emergency, and the applicant provides
oral information to establish eligi-
bility which the recipient records, and
the applicant submits the necessary
documentation as soon as possible; or

(b) An applicant is able to come to
the recipient’s office but cannot
produce the required documentation
before commencement of the represen-
tation, and the applicant signs a state-
ment of eligibility and submits the

45 CFR Ch. XVI (10-1-14 Edition)

necessary documentation as soon as
possible; and

(c) The recipient informs clients ac-
cepted under paragraph (a) or (b) of
this section that only limited emer-
gency legal assistance may be provided
without satisfactory documentation
and that, if the client fails to produce
timely and satisfactory written docu-
mentation, the recipient will be re-
quired to discontinue representation
consistent with the recipient’s profes-
sional responsibilities.

§1626.9 Change in circumstances.

If, to the knowledge of the recipient,
a client who was an eligible alien be-
comes ineligible through a change in
circumstances, continued representa-
tion is prohibited by this part and a re-
cipient must discontinue representa-
tion consistent with applicable rules of
professional responsibility.

§1626.10 Special eligibility questions.

(a)(1) This part is not applicable to
recipients providing services in the
Commonwealth of the Northern Mar-
iana Islands, the Republic of Palau, the
Federated States of Micronesia, or the
Republic of the Marshall Islands.

(2) All citizens of the Republic of
Palau, the Federated States of Micro-
nesia, and the Republic of the Marshall
Islands residing in the United States
are eligible to receive legal assistance
provided that they are otherwise eligi-
ble under the Act.

(b) All Canadian-born American Indi-
ans at least 50% Indian by blood are el-
igible to receive legal assistance pro-
vided they are otherwise eligible under
the Act.

(c) Members of the Texas Band of
Kickapoo are eligible to receive legal
assistance provided they are otherwise
eligible under the Act.

(d) An alien who qualified as a special
agricultural worker and whose status
is adjusted to that of temporary resi-
dent alien under the provisions of the
Immigration Reform and Control Act
(“IRCA”’) is considered a permanent
resident alien for all purposes except
immigration under the provisions of
section 302 of 100 Stat. 3422, 8 U.S.C.
1160(g). Since the status of these aliens
is that of permanent resident alien
under section 101(a)(20) of the INA (8
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U.S.C. 1101(a)(20)), these workers may
be provided legal assistance. These
workers are ineligible for legal assist-
ance in order to obtain the adjustment
of status of temporary resident under
IRCA, but are eligible for legal assist-
ance after the application for adjust-
ment of status to that of temporary
resident has been filed, and the appli-
cation has not been rejected.

(e) A recipient may provide legal as-
sistance to indigent foreign nationals
who seek assistance pursuant to the
Hague Convention on the Civil Aspects
of International Child Abduction and
the Federal implementing statute, the
International Child Abduction Rem-
edies Act, 42 U.S.C. 11607(b), provided
that they are otherwise financially eli-
gible.

§1626.11 H-2 agricultural and forestry
workers.

(a) Nonimmigrant agricultural work-
ers admitted to, or permitted to re-
main in, the United States under the
provisions of section 101(a)(156)(h)(ii)(a)
of the INA (8 U.S.C.
1101(a)(15)(h)(di)(a)), commonly called
H-2A agricultural workers, may be pro-
vided legal assistance regarding the
matters specified in paragraph (c) of
this section.

(b) Nonimmigrant forestry workers
admitted to, or permitted to remain in,
the United States under the provisions
of section 101(a)(15)(h)(ii)(b) of the INA
(8 U.S.C. 1101(a)(15)(h)@i)(b)), com-
monly called H-2B forestry workers,
may be provided legal assistance re-
garding the matters specified in para-
graph (c) of this section.

(c) The following matters which arise
under the provisions of the worker’s
specific employment contract may be
the subject of legal assistance by an
LSC-funded program:

(1) Wages;

(2) Housing;

(3) Transportation; and

(4) Other employment rights as pro-
vided in the worker’s specific contract
under which the nonimmigrant worker
was admitted.

§1626.12 Recipient policies,
dures, and recordkeeping.

proce-

Each recipient shall adopt written
policies and procedures to guide its
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staff in complying with this part and
shall maintain records sufficient to
document the recipient’s compliance
with this part.

[79 FR 21871, Apr. 18, 2014]

PART 1627—SUBGRANTS AND
MEMBERSHIP FEES OR DUES

Sec.

1627.1
1627.2
1627.3
1627.4
1627.5

Purpose.

Definitions.

Requirements for all subgrants.

Membership fees or dues.

Contributions.

1627.6 Transfers to other recipients.

1627.7 Tax sheltered annuities, retirement
accounts and pensions.

1627.8 Recipient policies,
recordkeeping.

AUTHORITY: 42 U.S.C. 2996e(b)(1), 2996f(a),
and 2996g(e); Pub. L. 104-208, 110 Stat 3009;
Pub. L. 104-134, 110 Stat 1321.

SOURCE: 48 FR 54209, Nov. 30, 1983, unless
otherwise noted.

procedures and

§1627.1 Purpose.

In order to promote accountability
for Corporation funds and the observ-
ance of the provisions of the Legal
Services Corporation Act and the Cor-
poration’s regulations adopted pursu-
ant thereto, it is necessary to set out
the rules under which Corporation
funds may be transferred by recipients
to other organizations (including other
recipients).

§1627.2 Definitions.

(a) Recipient as used in this part
means any recipient as defined in sec-
tion 1002(6) of the Act and any grantee
or contractor receiving funds from the
Corporation under section 1006(a)(1)(B)
or 1006(a)(3) of the Act.

(b)(1) Subrecipient shall mean any en-
tity that accepts Corporation funds
from a recipient under a grant con-
tract, or agreement to conduct certain
activities specified by or supported by
the recipient related to the recipient’s
programmatic activities. Such activi-
ties would normally include those that
might otherwise be expected to be con-
ducted directly by the recipient itself,
such as representation of eligible cli-
ents, or which provide direct support to
a recipient’s legal assistance activities
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or such activities as client involve-
ment, training or state support activi-
ties. Such activities would not nor-
mally include those that are covered
by a fee-for-service arrangement, such
as those provided by a private law firm
or attorney representing a recipient’s
clients on a contract or judicare basis,
except that any such arrangement in-
volving more than $25,000 shall be in-
cluded. Subrecipient activities would
normally also not include the provision
of goods or services by vendors or con-
sultants in the normal course of busi-
ness if such goods or services would not
be expected to be provided directly by
the recipient itself, such as auditing or
business machine purchase and/or
maintenance. A single entity could be
a subrecipient with respect to some ac-
tivities it conducts for a recipient
while not being a subrecipient with re-
spect to other activities it conducts for
a recipient.

(2) Subgrant shall mean any transfer
of Corporation funds from a recipient
which qualifies the organization re-
ceiving such funds as a subrecipient
under the definition set forth in para-
graph (b)(1) of this section.

(c) Membership fees or dues as used in
this part means payments to an organi-
zation on behalf of a program or indi-
vidual to be a member thereof, or to
acquire voting or participatory rights
therein.

[48 FR 54209, Nov. 30, 1983, as amended at 61
FR 45754, Aug. 29, 1996; 62 FR 19418, Apr. 21,
1997]

§1627.3 Requirements for all sub-

grants.

(a)(1) All subgrants must be sub-
mitted in writing to the Corporation
for prior, written approval. The sub-
mission shall include the terms and
conditions of the subgrant and the
amount of funds intended to be trans-
ferred.

(2) The Corporation shall have 45
days to approve, disapprove, or suggest
modifications to the subgrant. A
subgrant which is disapproved or to
which modifications are suggested may
be resubmitted for approval. Should
the Corporation fail to take action
within 45 days, t