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PROCEEDINGS

CHAIRMAN CRAMTON: The meeting will come to order.
We are ﬁeeting at this early hour in order to give further
consideration to the regulations concerning the State
Advisory Council.

It has been moved and seconded that we consider a
resolution which would adopt these regulations, subject to
their possible revision in light of comments received by
the Corporation prior to December 18. That resolution is
before us, but we are also prepared to discuss and consider
any possible changes or amendments to the regulations.

MR. SMITH: Mr. Chairman, the first thing up
for consideration is what Mr. Stophel'has in written form.

CHAIRMAN CRAMIQN; .Mr. Stophel, has that proposed
cﬁanqe been put in final form?

MR. STOPHEL: It is being typed right now.

CHAIRMAN CRAMTON: Why don't we leave it for a
second and then come back to it and ask whether or not
there are other suggestions ready to be considered at this
point. |

MR. BROUGHTON: Mr. Chairman, while you are
deing that, caﬁ I ask you a few questions?

CHAIRMAN CRAMTON: Of course.

MR. BROUGHTON: He got into this a little bit

yesterday, but I don't think it was answered. Maybe I should

L
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1 know this. I am sgill concerned about -- you mentioned
2 legislative history, how far an advisory council should go.
3' What was the basic purpose of Congress writing this section?

-  4 MR. KUTAK: You are asking me?
5 MR. BROUGHTON: Yes.

i 6 MR. KUTAK: As we can discern it and develop it
7 in the legislative history aésembled, it was primarily
3 to be a local indigegous body to serve as a monitor of the
9 Legal Services Corporation's program in the basic fashion of
10 having a capacity to accept grievances, to be sure that any-
1R thing that the community thought was going awry about the

' 12 program could be, so to speak, on-the-spot checked, and

13 b;ought to the attention of the Board back heré in Washington,
14F‘ the Corporation back here in Washington.
15 @ | This is what we take it to be, the sense of the
16 i provision. It was added, as yvou know, to the bill that was
17 being processed byzthe House and not part of an organic
18 legislation included in it.
19 : I will defer to any other person with a better
20 explanation.

" 21 MR. EHRLICH: With all the caveats of finding

a ' 22| and following legislative intents, the most clear statement

) 23 that I found, at least, was the one in the Senate report

24 || which says, "The sole function of such advisory committee

Ace-Federsl Reporters, Inc.
254 will be to notify the Corporation of any alleged violations
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- mechanisms to reach this corporation, and as a matter of

. membership of the American Bar Assoclation, while on the

of this legislation. 1In such cases tﬁe Corporation will
immediately furnish a copy ©f such notification to any
recipient, thereby effective..." and so forth.

That was in the minds of those who wroﬁe the
Senate report,

CHAIRMAN CRAMTOE:‘ I would also remind members
of the Board that our legal staff did prepare a memorandum
which discussed the legislative history éf the meetings
of state advisory council provision and that was circulated
to the Becard some two or three months ago.

MR_angK: I think that it's the sense of it. It's
to be a greivance, a local grievance processing center, so that
this corporation back here in Washington, perhaps seemingly
far away from the scene qf action, would have some sensory
out there to communicate with them independent of their own
corporation;

MR, ORTIQUE: May I suggest, historically, Mel,
the great area of the criticism of the National Advisory
Council was coming from state bar associations, and state
'

governmental entities, government offices or state senators

offices, that sort of thing. I am guite sure persons

who , thought about this, while thinking in terms of

fact, it is impossible to reach a decision, it was felt, the
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whole, with persons so far removed from the state bars and

the day-to-day operation of the bar association, that there
was a need to have a mechanism by which they could be
reached.

I know those were two areas of concern. There may
have been others.

MR. BROUGHTON : Wés there any discussion in
committee on the subject of éOmplaints versus violations?
The statute,as I read it, refers to violations.

MR. KUTAK: Apparent violations.

MR. BROUGHTON: Let me try this so far as
1603.2 (b) .

MR. COOK: That's the definition section.
"Apparent violation means discovery of circumstances or
receipt of complaints, which, if apparently Vélid, constitute
a violation of the Act, or any rules or regulations, or
guidelines, promulgated pursuant to the Act."

This is in lieu of the present (b) " 'Apparent

violation' means discovery of circumstances or receipt of

complaints which, if apparently valid, constitute a violation of
the Act. or any rules, regulations.or guidelines promulgated
pursuant to the Act.”

It seems to me that may be consistent with the
language where it refers to the current violation.

MR. SMITH: What would be the improvement of that
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over the existing definition which is cleaner?

I think --

MR. BROUGHTON: I think it is broader. The Act
calls for violations to be reported. I am trying to get away
from the word "complaints." I think this would give the
Advisory Council authbrity to encourage to determine that
there is more than just somebody complaining.

MR. SMITH: It is.

MR. ORTIQUE: I wonder if you would explain
that a little bit more, Mel, so that we can understand
what you mean.

MR. BROUGHTON: Present"(b) "apparent violation'

" means a complaint alleging facts which, if established,

constitute a violation of the Act, or any rules, regulations

or guidelines promulgated pursuant to the Act;" amd what

I am saying is, you make the emphasis on violations as opposed

to complaints, and:that this would give thelAdvisory Council,

in effect, being able to report violaticns rather than just

simoly complaints, "
MR. SMITH: They can now, because any member of

the Council may receive written allegation on the apparent

vicolation. It doesn't mean it is a violation any more than

"a crime has been committed.

MR. KUTAK: It is a communication.

CHAIRMAN CRAMTON: It is a technical term which
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refers to a document by which it is submitted. The person that
submits it is a complainant. What it contains is a "violation"
which is a statutry term used in the regulation.

MR. BREGER: What if an individual, who was not
a member of the Adﬁisory Council, was not certain something
was awry, but thought it was a matter that'ought to be locoked
into; would he phrase his concern in terms of a complaint?
Unless it is purely a terxrm of‘art, it is a fairly harsh

phrase to say -- I think we may have a difficulty which I

10 flould hope the corporation would check into.

H MR. KUTAK: I would either be concerned whether

120 ihere was a violation or not. What we are trying to do, Mel,

Blliet's say a concerned person had his concern developed over

]4_ the fact that a lawyer employed by the corporation or a

15 recipient of the corporation came into court with a green

16l tie. He just didn't like a green tie. And he thought it ought

17

to be a blue, brown tie, and he wrote a communication to the

18 Board, "I think the Legal Services Corporation should have a greén

19 tie."
2 At that juncture, on its face, it would appear
| 2 thét it does not constitute a violation of the rules or
f 2 regulations.. Aé that point it would seem appropriate for the
23 Council to say, "Nothing to it. We have to tell him that
Rqﬂﬂgﬂi:_ fact as we are concerned.” 'rhgt's a ’GﬁﬁMﬂﬁLﬁtiOﬂ that on its
25

face couldn't rise to the dignity of any kind of violation,
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where a person, who has had a worry, was not himself certain thaf

but if he did go and caummicate something else that was seriously
more substéntial -

MR. BROUGHTON: Like a bow tie.

MR. ORTIQUE:. Or no tie.‘ It is a problem
in Louisiana with attorneys appearing in court with no tie.

MR. KUTAK: At tﬁ;t poiﬁt I would say a dress code
would rise to thermatter that.the Qant to look into. We are
giving the Council that obportﬁnity to, in a sense, on a thresh-
old, have a screen-out of whgt on its face would not rise to
the dignity of a violation.

If they have any concern that it is not
demurrable, they ought to shoot it off.

MR. SMITH: If it does not have sufficient
merit to constitute a violation; it is not something that is
going to be transmitted to £he Council as a comélaint

MR. BREGER: I would agree.

MR. SMITH: The féct might be kept in mind
by the Council and included in 1609 in the annual report as
something as a suggestion.

MR. BREGER: I thought Mel was going to the case

there was a compiaint, and therefore would feel unhappy about
making a charge, saying I am filing a formal complaint. And
the Advisory Council, of course, would say we have the fact, if

thHese facts are true would be a violation, so we send it on.
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1 But the complaint would hold back, because he

2 lwould have to, in good faith, be certain that the charges

PN 3 lwere correct, -before he filed a formal complaint, as opposed

) | 4to an inquiry.

5 ' MR. KUTAK: The words fall within the context

=)

of apparent violation. We are not addressing the thing that moves

-~

prior thereto, whichis a communication. It could be a worry,

8llit could be an inqﬁiry.» It could be any sort of message that

? lwe could call, "X," because we don't know what it is before it
10 reaches the gravity of an apparent violation.

R MR. EHRLICH: My best judgment is the situation I
2 hypothesize will cover the language the Committee has done.
13 We can try it for a yéar. I guarantee we'll hear from the
14 Councils, if they have concern agout these.

15 At the end of the year I am sure we will want to
16 revise the regulations.

‘Yi MR. KUTAK: With a new Chairman, I hope.

18 MR. COOK: May I say, after listening to all of
19 this, it seems to me you have a very ingonqruous section which
20 says, "Apparent violation," and then you say "allege facts

- 21 liwhich. "

- 2 What are "facts which," if established constitute
23 a violation, and then it is a apparent violation?
gﬂmﬁwudﬂqwnuzii Mel says, and I tﬁink where he makes a great deal

| B of sense, adds the phrase, "discovery of circumstances."”
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That means that the Council itself, or anyone
else, who feels that there is a diséovery of circumstances,
or recéipt of complaints, which makes it much broader in
relation to what I would think is a practical definition
of the prhase "apéarent violation," rather than the starxk
fact , "alh%ﬁgfactsgh which, if established. ©Now, it just
seems to me that if you are going to say to this Council
that you have to be here and.the only reason that you are
here is because someone else is going to say something to
you, and they are going to allege facts which, if you
establish, or which if the Board establishes, then.constitutes
a violation, it seems to me the complainant has got one
thing to spend his time on. He can spend his time trying
to make his cése to the Council.

At that stage of the game, the Council makes

its recommendations to the Board of this Corporation, which

means if somebody wants to pursue his complaint, if he hasn't
got a dime in his pocket, the only way to pursue the complaint
i's to come to the City of Washington.

It gives us, it gives the whole program two
cfacks at destroying his alleged violations, and it seems to
me what you aré doing, in effect, you are being very dammed
restrictive, and vou are leaning tremendously over backwards
to your corporation to the field facilities in saying,

first of all, this is the way you have got to do it.
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Secondly, thils is the way you have to pursue
it. When it is pursued at the Council level where they feel
it is é violation sufficient to pass the violation on to the
Board of the Corporation, which has its headguarters in
Washington, then fou pursue it the best way you can.
| MR. ORTIQUE: May I ask you a question, Senator?
No matter what this Board says in that regulation,
we are not talkiﬁg how this ﬁoard feels about it, or how
réstrictive, or how liberal this Board wants to be. It
is the nature of that Counsel that it is going to determine
finally ==
MR. COOK: You are the final arbitrator of these,
MR. ORTIQUE: Of -- the issue. I am talking
about the point you and Mel.are making, and that 1s the
facility with which the complaint moves from there up to here.
They are thé ones who are going to determine that, because if
that Council, the individuals down there concerned are not
sending anything or keeping the 1lids on it, it appears to
me you don't do them any good by cluttering the machinery.
MR. COOK: What is wrong with making it as broad
aé possible? 1If you turn down the first two or three appeals
from the stateroard, they are not going to send you any

more.
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MR. KUTAK: They are not appeals. They don't do
any deqiding.

MR. COOK: They send them to you and say this is
a regulation or violation.

MR. SMITH: No. They don't recommend it as a
violation. The pass it on. Theif passing it on aoes not
constitute any éction.

MR. STOPHEL: Théy do make a threshold determinatio
of whether it is a violation, or whether it will be stopped at
that point.

MR. COQK: If that 1s not a recommendation, what is

MR. STOPHEL: It does not come to us if it is not
a violation. The same is as saying an apparent violation is
a discovery. ‘That doesn’t make good sense. And a complaint -

CHAIRMAN CRAMfON: Do we have a métion before us?

I'm very unclear about what we are talking about.

Is a motion before:us?

MR. KUTAK: May, as Chairman of the Committee on
Regulations, may I make this suggestion by way of a substi-
tute? Instead of using the word "complaint," which perhaps
seems ominous or more definitive than we really intend it to
be, how about a communication?  "An apparent violation is
a communication to the counsel allege facts."

MR. SMITH: I don't like it because my understandin

of the complaint was it was in written form, and a communicati

on
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~a complaint, it is in written form. I don’t think you want

13

being just oral --
MR. COOK: There is nowhere here it says it is a
written form.

MR. SMITH: I think the general understanding of

oral communications to be the basis.

MR. KUTAK: My real concern, colleagues, is that we
don't get hung up with the'complaint characterization. We get
concerned with the aéparent viclation.

However the message is delivered, it is given to thg
counsel. Let them come by carrier pigeon, by telegraph, by
telephone, let them come however and wherever they need to
come, but the counself is given by statute the task of trans-
mitting apparent violations, and that is the crux.

An apparent violation had to be soﬁething short of
a conviétion. Certainly short of a judgment. It had to be
something that on its face is grave enough on the threshold
level to warrant the attention of the Corporation.

CHAIRMAN CRAMTON: I have received a number of
letters in my capacity-as Chairman of the Board complaining
about the activities of the Legai Services Corporation. My own
view, I have one of those letter whether handwritten or typed.
If they indeed carry a statement of misconduct, or alleged
misconduct on fhe part of the Legal Sexvices attorney, it is

a complaint, and the person who writes it we refer to him as a
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complainant. You can call it a communication, and the person
a communicant, but.I don't tﬁink it helps any.

Does 1it? We have to call it_something.

MR. KUTAK: In response to your directive, may
I hove my Board to amend the language "complaints" to
"communication"?

CHAIRMAN CRAMTON: What are you going to call the
person submitting it? A_cdmmunicant?

MR. KUTAK; Coﬁplaints or other written communi-
cation -

MR. STOPHEL: Which would cover Marshall's guestion
It is an inquiry. It is an inquiry‘as to activities engaged
in which, if proven, might be an apparent violation.

MR.‘BREGER: I think people would be loath in
many cases to make charges when they may have a concern.

I'd like to have more facts.

MR. STO?HEL: I agree with that. My experience
with grievance committees, a lot of things are said orally,
whereas if it is in writing, it is a totally different matter.

CHAIRMAN CRAMTON: 1063.2 (b): "Apparent violation
means written communication alleging facts."

MR.. SMITH: I accept that.

MR. ORTIQUE: I would accept that.

CHAIRMAN. CRAMTON : It is 9:00 o'clock and Mr,

Stophel has a matter.
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MR. BROUGHTON: I don't agree, but I won't discuss
the matter at this-time.

MR. STOPHEL: I have been given the typewritten
material which was proposed to be submitted in place of the
second sentence-of 1603.9.

CHAIRMAN CRAMTON: May I suggest one possible
change in the first sentence? I think it is intended =~- when
you use the words “delivery of legal servicesAin the state,"
thét's a very broad éssignment which would include the
structure and organization of the bar, dealing with middle-
income people and so on. Matters beyond the purview, and I
would think certainly beyond the experience of members offering
legal services to eligible clients. In order to be consistent]

MR. STOPHEL: We could repeat the language just
before that, "legal assistance to the poor."-

CHAIRMAN CRAMTON: The eligible clients.

MR. KUTAK: Let's use the same thing up above.

If any committee would do so and with the amendments
you have very productively suggested here, can we accept this?

MR. SMITH: Yes,

CHAIRMAN CRAMTON: Mr. Stophel, would you be
willing to substitute "provision" for "delivery"? "Provision
of legal.services;" rather than "delivery." "Delivery" seems

to talk of mechanisms.
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MR. STOPHEL: All I am attempting to do is to
encourage the counsel within.the budget restraints we give them
to tell us what is going on in their state with regards to what
wé are suppésed to be doing there. Have some initiative and
creativity.

MR. KUTAK: Within budgetary ;imitations.

MR. STOPHEL: That's .my concern.

MR. EHRLICH: They can spend their own money.

MR. KUTAK: Accepted, sir.

MR. SMITH: All right.

CHAIRMAN CRAMTON: Are there further proposals
for amendments?

MR, BROUGHTON: Mr. Chairman, I still have concern
about the way the pointed process is set out in this. I
raised this question yesterday. The statute simply states
that the government of course shall make these appointments
from recommendations from the state bar associations, and from
attorneys that praétice in the state. While I realize that
under the statute the government, wiﬁh that one statutory
restriction, is free to appoint who the governor desires to
appoint, at the same time I think that the language in the
regﬁlation, part of which was changed yesterday, whereby it is
recommended and it's used in two or three places, and I pick
the section that the government consult with representatives

of the recipients, clients as prescribed in the definition part
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of this regulation. And it still seems to me while this is,
as I have heard exélained, a recommendation to the governor,
that if one of the purposes of this counsel is, as Congress
intended to be, a state monitoring agency to report apparent
violations, and-we have extended that to its perhaps limited
involvement as to objective, we hope, reports and suggestions
as to quality services for the poor.

But I come back £o the fact that if the Board is to b
totally independent,‘ and this is a matter for the government,
it's hard for me to rationalize, frankly, recommend it, that
if that is the cocept, that the governor consult with those
people who would bé subject to the monitoring process.

I ask Mr. Smith this question within the State of
Kansas, or at the legislature setup. I ask him if the advisory
counsel reports apparent violations, so far as the public
utility is concerned, would he consult the power companies or
the gas line, and ; realize this recommendation, but at the
same time I am concerned that even though it's been that, it
does add a flavor or saying that the governor could consult
with these gréups which are the groups that are in effect
monitored or an overseer setup eétablished by viture of this.

CHAIRMAN CRAMTON: Your concern has been effectively
éémmunicated. If you want to achieve it, you should move to
eliminate from Section 1603.4 of the regulations everything

after the first two sentences, which merely contain the statu-
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tory languager If you put that in the form of that language,
the Board, which hés heard argument on the guestion, and the
Commitﬁee which takes a different position, can decide whether
it - |

MR.'BROUGHTON: I make the motion.

CHAIRMAN CBAMTON: It has been moved that all of
Section 1603.4 be eliminated minus the first two sentences.
Is there a second?

MR. COOK:. It's been seconded.

CHAIRMAN CRAMTON: Discussion on the motion?

MR. KUTAK: Mr. Chalrman, as your scrivener,
and I hope it is that, and not rapporteur, this is from many,
many, many sources and helpful suggestions, let me say that
the concerns that Mel has addressed have been, I think,
considerably responded to beneficially addressed when he
changed the word yesﬁerday, the key words "organized to promotef
where they were fognd in the three sentences where Mel's
motion now moves to strike and have submitted the wqrds
"concerned with" the term "concerned with," I think, was a very
constructive improvement as it does not merely define the
categories who'are the recipients or the beneficiaries of the
program, but indeed defines a much larger group who have some
rélated or some tangential concern with it, and it could be,
for example, the qhamber of commerce.

It could be indeed the Red Cross. It is a much more
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cmw 8
i intelligent phrasing of the words and, I welcome them and
'_ 2 quickly accepted wﬁen they wére suggested yesterday, and I
3 wish Ifhad though of them myself.
f;;j | 4 ﬁith the change-that's now before you, and that we

5 have in the teﬁt as accepted by your Committee, I think that
6 the concerns Mel very legitimately addresses have been taken
7 care of an therefore I would urge Mel that he need not press
8 his motion, but he's certaihly -

9 MR. BROUGﬁTON: Mr. Chairman, it has been pointed
10 out to6 me by Mr. Stophel that consistent with my motion we

11 should leave in the last sentence which begins "Sixty days"

) 12 and I --
: 13 . MR. STOBHEL: It is recommended that the governor
14 consult with other associations and the state representatives

15 of government interest in eligible clients and --

16 CHAIRMAN CRAMTON: I thought Mr. Broughton wanted

17 to take that out: "Remaining members will be selected after

18 consulting with members of groups.™

19 I was thinking that he was leaving the first two
{
20 sentences and the last sentence would be left in, and the
- 21 groups would be left singular because the state bar association

22 would be the only association. Perhaps it would be good to

23 say "state bar association."

24 MR. ORTIQUE: I'm glad we got some clarity on that.

Ace-Federsl Reporters, Inc.
25“ The state bar association.
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20

CHAIRMAN CRAMTON: I think the issue has been
very clearly drawn;r Is there further discussion on the motion?

MR. THURMAN: What we have at the present time is
# reflectioﬁ of the legislative progress and not of the Act
as we have at ﬁhe_present time. Isn't that corréct? Doesn't
the legislative intent come through here as suggesting that the
goverﬁor consult with groups that have an interest and knowledg
and delivery of the service?. Am i correct in that?

MR. SMITH; 1 think more than that, that we have a
logical expression if we are recommending that the governor

appoint people to monitor people, that they be people who are

doesn't mean they have prejudices. I think it would be a gross
mistake to leave it out.

MR. STOPHEL: ' What I would like to see on the
committees are people that have to do with legal aid.

CHAIRMAS CRAMTON : The issue has been posed. Are
you ready for the question? All those in favor of the motion
say "aye."

(Ayes.)

CHAIRMAN CRAMTON: Those opposed?

(Charus of noes.)

CHAIRMAN CRAMTON: The amendment was defeated. We

will have a show of hands. The secretary will record the vote.

All those in favor please raise the right hand.
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(Show of hands.)

CHAIRMAS CRAMTON:' Mr. Broughton and Mr. Cook
voted in favor of the motion. All those opposed?

kShow of hands.)

CHAIﬁMAN CRAMTON: Messrs. Thurman, Ortigue, Smith,
Stéphel, Montejano, Kutak, and Breger voted against.

Are there further changes? We have reached the

appointed hour.

MR. THURMAN: It is clear we have stricken the

words --

CHAIRMAN CRAMTON: "Interest in and knowledge of"
wefe substituted in the regulation. All the changes accepted
by the Committee are now before the Committee.

MR. KUTAK: If I make take 15 seconds, I would
like the record to refieCt -- it's terribly important to me
that it does, as Chairman of your Committee, that the work of
Messrs. Tatel, and. Reston and staff, in helpiﬂg us and
processing £he numerous responses from the public in giving us
input from the broad spectrum that we have contacted, spoken
to, have been invaluable to our Committee;

When I move now the adoption of resolution "D,”"

‘that is correctly labeled a resolution with respect to this

regulation on the state advisory councils, it comes with the
thanks of our Committee, both to the staff who have helped us,

to the public who has immeasurably helped us, and to the Board
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who have today, and otherwise, helped.
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CHAIRMAN CRAMTON : The Board 1s very appreciative

of the Committee's work, and particularly the work of the

Chairman.
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MR. COOK: I want-to put one point of importance

into the record before discussion. I refer to 1603.5,

"Council Purposes and Duties." As I read it, it would seem

to me practical'—f and I will not pursue it because, obviouslf,
I will not succeed. There is no point in having (b) and in
having (c¢). Section (a) is sufficient: "The purpose of the
council shall be to notify the Corporation of any apparent
violation as defined in 1603.2 (b)."

The reason I say this is that it is so incdngruous.

(b). "In fulfilling the purpose set forth in
paragraph (a) of this section, the council shall forward
any apparent violation to the Corporation. The Chairperson
éf the council shall inform the complainant, the Corporation, an
the recipient of all action taken on the complaint."

There is going to be one action taken on the com-
plaint, and that is to foward it to the Corporation. The
reason I say that,:it then proceeds to say,

"Notification of an apparent violation forwarded
by the council to the Corporation shall not constitute a
position of the council concerning the apparent.violation,“

If ;he council comes to the éonclusion that they
say this looks like a violation, the Corporation looks at it.
Then they say because we.say it "looks like,"doesn't mean we
have taken a position, which seems to me most ridiculous and

redundant.
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Consequéntly,.if I were asked to serve on the board
and couldn't made a determination, I wouldn't be on the board.

(c). ‘Then it proceeds to get into detail when it
says all the council does is pass on -- "These procedures are
npt eﬁclusive; complaints may be submitted to the Corporation,

and the complaints submitted to a council may be submitted to

the Corporation without regard to council action. The Corpo-

ration shall infdrm the complainant, the council, and the
recipient of all action taken on the complaint,” and so on,
and so forth.

It seems to me what you are saying, you have a
purpose, but you don't have a purpoée. Why didn't you just
ﬁave one person tha£ the governor can appoint to get the
complaint in writing and pass to the Corporation for review?
If they make many review and pass to the Corporation,
obviocusly, ahy review they make under these rules and regula-
tions shall not coﬂstitute a position.

CHAIRMAN CRAMTON: Have you made a motion to strike
the two paragraphs?

MR. COOK: I would like -- I doubt very seriously
that I would succeed, but for the purpoée of your comments,
juét to prove that point, I will move that Sections (b) and
(¢) be stricken. The section would, then, read:

"1603.5, Council Purpose and Duties. The purpose

of the council shall be to notify the Corporation of any
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apparent violation as defined in 1603.2(b) of this Chapter.”

I merely ask my colleagues if what they say means
nothing, for what purpose is the second sentehce, the third
sentence in (b)?

MR, STOPHEL: Don't you think it 1s important that wq
tell people that the advisory counéil is not the only way they
can bring the complaints to us? If the council has a complaint
and does not do so, they havé a right to bring it, bypass the
council, and come to us.

MR. COOK: I see no reason for Section (c¢) and the
extension of the language: "Notification of an apparent viola-
tion forwarded by the council to the Corporation shall not
constitute a position of the council concerning the apparent
violation."

CHAIRMAN CRAMTON: We have now uséd 20 minutes more
than we promised to this item. I have not heard a second to
this motion.

MR. SMITH: There is a motion pending.

CHAIRMAN CRAMTON: This is a further amendment.

MR. BROUGHTdN: I will second it, but I am not sure
I understand it. I just wondered if you know that I am the
one that suggeéted we carry this one over.

MR, COOK: Very frankly, Mr. Chairman, and I am
concerned about the éame thing you are concerned about, but

I am not going to be stampeded into something I don't want

W
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bwm -4 ] to vote for. I wént the'Chariman to know that.

2 . CHAIRMAN CRAMTON: I would not want you to. Other
- 3 than the fact members pf the board insisted today the dis-
4| cussion of this issue, you should terminate at 9:00 p'clock.
51 MR. BROUGHTON: Mr. Ortique added an addendum. He
6} said he didﬂ't think we ought to pﬁt a 9:00 o'clock restriction|
7 MR. ORTIQUE: I said that because I don't think
8| anything ought to be restricﬁed.

9 - MR. COOK: I would like to amend the motion and

10 strike in 1603.5 -- I move that the following language be

1§ stricken from that section, the sentence beginning on the

12 top of the page, which reads, "Notification of an apparent

13| violation forwarded by the council to the Corporation shall
14} not constitute a position of the council concerning the

15 || apparent violation." '

16 That is the only thing in my amendment that I wish
17 to strike. )

18 MR. STOPHEL: I will vote for that.

19 MR. COOK: I wish to move the following language be
20 || stricken: "Notification of an apparent violation forwarded by

21| the council to the Corporation shall not constitute a position

f . 22|l of the council.concerning the apparent violation."
23 That is the only thing I would move to strike.
24 MR. STOPHEL: If you don't have a second, I will

Acy-Federal Reporters, Inc.
25| second it.
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MR. BREGER: Is it seconded?

MR. STOPHEL: He withdrew his former motion, and
this is thé‘motion to amend.

MR. KUTAK: Mr. Chairman, as your chairman of the
rﬁles -

CHAIRMAN CRAMTON: I cail on Mr. Breger. Mr. Kutak
will be next.

MR. BREGER: I am.pleased to yield to Mr. Kutak.

MR, KUTAK: I am going to live with Senator Cook
for a long time. I have to say something for the record. I
am wounded to think that this board thinks I am stampeding the
consideration. I am not. T am the one that brings the
regulation to ﬁhe board. If this board feels I am stampeding -+

MR; COOK: The stampeding remark I made, I did
not intend to aim at you, sir. Does that mage you feel
better?

MR, KUTEK: If my board feels I am stampeding --
that is in the record, that I am stampeding. It is in the
record that this provision that I workgd over, your committee
has worked over, we have held hearings over, we have had
pﬁblic comments. Nobody has said that this position is absurd,
and it is in tﬂe record as absurd.

CHAIRMAN CRAMTON: Can you tell us what the meaning
and intent of it is?

MR. KUTAK: Yes, sir. The hope.here is to
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accomplish two important things.

One is to be sure that e&erybody who 1is involved
in this process knows what is happening, and that we don't
leave pecople hanging around waiting for the other shoe to
drop. Whenever aﬁy action is taken by this council, in due
course it lets this Corporat;on knéw because that is im-
portant. It leﬁs the affected p#rty know, let the recipients
know,because that is importaﬁt.

CHAIRMAN CRAMTON: That is not the sentenceAhe is
talking about.

MR. STOPHEL: We are talking about it being or not
being --

MR. KUTAK: With respect to the amended language
and the amended motion, we didlnot want this council to feel,
when they were not given the capacity to maké a due process
hearing, to adjudicate any allegations, to, in fact, extend
investigation into ‘any complaints, we didn't want them to
feel that they were recommending anvthing, that they would be
otherwise on the spot.

They would be saying,‘"Holy smokes. If somebody has
come in to us with a grievance, and we think it is got an
alleged Violation, and it might look like it, but that.we have
made a phone call around and checked, but we have not had a
hearing and determined this ihdependently, that we are

stampeding alleged violations with any blessing from ocurselves.'
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We are a conduit for the Corporation and the
community. We are not paésing judgment.,

MR. COOK: Do you have to have nine of them to be
a condult?

MR. KUTAK: That is the reason we inserted the
language. That is not to say they.were prohibited, if they
wished. But théy were not, if they didn't. -

MR. BREGER: May I --

CHAIRMAN CRAMTON: Mr. Breger. Please be brief.

MR, ﬁREGER: His point is, I ﬁhink, at present
the state advisory councils are essentially a frivolous set of
organizations. I think that, unfortunately, that is presently
the case.

On the other hand, if we want to, and I say
Junfortunately" because I think to some extent —-- I appreciate
the fiscal reasons for it to do so. We may have lost signi-
ficant opportunities in mobilizing the support of persons who
are at the varied states to aid the.corporation in its acti-
vities. But as we are presently organized, these regulations,
if we were to remove the language that you suggested we
remove, it would be unclear whetger or not the sending of
a complaint on to the Corporation means that it had an affirma-
tive stamp of approval on it or not. It would be uncertain.

Then, if a person wanted to directly complain to

the Corporation, the Corporation would be uncertain how to
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deal Qith a direct complaint, whether to send it back to the
state advisory council, in order to get that ambiguous stamp
of approval on it, or not, or whether to deal with it directly
in-house.

| My conéern is that the grieved recipient, the per-
son who doesn't know his way around regulations, is going to
bé wasting two or three months with any complaint by sending

it to the advisory council, where nothing is going to happen

to it, whereas the institutional lobbyist, the middle-class

aggrieved person, the lawyer who is concerned, will rightfully
and essentially bypass the advisory council and complain
directly to the Corporation. That is where any remedy is.going
to be found.

But given tha?, Qe.have the setup the way it is,
if we take out this language, we may well re;ult in a situation
where a person Qho complains to the Corporation can be bounced
back to the advisory council, and more time will be wasted
before his complaint will be heard.

MR. ORTIQUE: I get the impression -~

CHAIRMAN CRAMTON: Mr. Montejano was next. Then
Mr. Cook, and then Mr. Ortique.

MR.JMONTEJANO: Very briefly, the sentence in:
question is not abgurd. It was well stated. The apparent
violation says "facts, if established."” We know the state

advisory council will not have the mechanism or resources
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to fully hear the issue and to put them in a position of
having to forward a cqmplaint without having fully investigated
and heard all the facts, and giving the implication that it is
a violation, and then, when the facts are established at this
level, and we send'it back, it would be extremely unfortunate
if we forced them into a position éo say we have found a
violation, and we are forWa;ding it, and saying it is in there
for the very purpose that they do not have the resources of
mechanism to investigate or hear the issge.

They are saying, in effect, on paper, we think
that there might be an apparent violation.

MR. COOK: The problem with what you have said,
Marshall, you said,"unfortunately, this is a frivolous vénture,
maybe. If it is a frivoloué Qenture, gentlemen, it is because
we have written a series of recommentions to'go in the
Federal Register, by which the state councils are bound, that
make it a frivolous venture. We are the culprit that is doing
this, that is passing on this particular set of frivolous
ventures to the state organiZation.

In regard to your remarks, you are becoming so
négative, you are prohibiting them from doing anything, if they
want to do anyéhing other than referring to =- suppose
they want to take it under consideration. Suppose members of
the council want to go into detail. You are saying the only

reason you can't do it, you don't want to give them money.
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Suppose the state legislature gives them some money.
| ‘ ‘
Suppose the governor's office gives them money. Suppose they
2 :
want to hold hearings. Suppose they are the closest ones
3 | |
5 to make a determination.
4 .
You are saying even if they do it, it is not a
- 5
recommendation because they can't make one.
6ll .
MR. MONTEJANO: They don't have a --
7 :
I CHAIRMAN CRAMTON: - It Seems to me -- the complaint,
8 .
the point you are making goes really to the entire regulation.
9 _ '
[ If you really believe that these regulations are a frivolous
10
venture, you should vote against the adoption of the
11
regulation.
12
Mr. Ortique is next.
13 .
MR. ORTIQUE: I want to say, Marlow, my great con-
14 ,
cern is that I thought this sentence was reassurance to the
15 :
people out there in the field.
16
MR. COOK: It is reassurance that what they do out
17 ' _
there means nothing. You explain it to me, if that is not
8 '
I the case.
19
MR. ORTIQUE: It says that your effort to get to
20 Ji ,
. . this Corporation is facilitated because no matter what the
21 '
position is down below, the Corporation is the one that is
22 .
going to take a look at it.
23 _
MR. COOK: Why don't you have (inaudible)? Because
_ 24
Ace-Federat Reporters, Inc. | the statute says no.
25
1
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|L MR. ORTIQUE: One purpose, and that is to transmit
21l violations.
3 : Only yesterday, I was concerned aboutthe negative

4 {{ nature of this legislation, in my view, because I believe

5 thére are some state councils that are going to come up
6l with some ideas and good positive éuggestions, but unfortu-~
7)) nately, the act says that you aré there for the sole purpose
8|l of receiving complaints. Welcan't get around the statute.
‘9 , CHAIRMAN CRAMTON: I think the issues have been fair-
W0l ly drawn. I am not sure how much is going to be repetition
t1 || from here on.
| li“ MR. SMITH: The reason the committee has that in
13 there‘-- on just a cursory examination, it might appear to be
141 redundant. They don't have auﬁhority to make decisions, sO
15| obviously, it is not a position of the councgl. It is very
16 significgnt, and extremely important, this regulation,
17| because it guarantees for freedom of action on the part of the
18| council. The difference is the council has to do a minimal
19]l investigation to see if sufficient facts are alleged to
20 j| constitute an apparent violationf but they do not have to
21} investigate to see if the facts can be proven. The Coporation
22 | determines if the facts are really facts. The council has to
23 || determine if there are a sufficient number of alleged facts to
24 constitute an apparent violation. With this guarantee, they

Ace-Federal Reporters, Inc,
i el - 25| are free to do so.
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CHAIRMAN CRAMTON: Mr. Cook has moved the elimina-
tion of the final sentence df paragraph (b). Are you ready
for the question?

Those in favor, say “aye.ﬁ

(Ayes.}

CHAIRMAN CRAMTON:{ Thosé opposed?

(Noeé.) | |

CHAIRMAN CRAMTON:‘ There is a division. The
secretary will record the vote.

All those in favor, raise your right hand.

(Hands raised.)

CHATRMAN CRAMTON: Messrs. Coock Stophel, Broughton
in favor.

Opposed?

(Hands raised.)

CHAIRMAN CRAMTON; Messrs. Breger, Kutak, Montejano,
Smith, Ortique, and Thurman.

Are there further proposals or changes? Are you
ready for the principal question on Resolution D, the adoption
of these regulations under the p;ocedure indicated?

MR. STOPHEL: I move the insértion of the word
"necessarily" before the word "constitute" in that same sec-
tion.

MR. THURMAN: I second that. That would save me.

It gives them some adoption.
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MR. KUTAK: We accept it.

CHAIRMAN CRAMTON: The committee accepts the inclu-
sion of the word "necessarily in front of the word "consti-
tue" in the second line on the top of the page. It's the
carry-over page of Section 1603.5.

With that further amendﬁent as a committee amend-
ment, Resolutioﬁ D is now_before.you for action.

Are you ready for the question? All those in
favor of the adoption of the regulation please say aye.

(Vote taken.)

CHAIRMAN CRAMTON: We.will have a show of hands on
the division. All those in favor raise their right hand.

{(Hands raised.)

CHAIRMAN CRAMTON: AMessrs. Breger, Kutak, Montejano,
Stophel, Smith, Ortique,.and Thurman.

Those oppesed.

(Hands raised.)

CHATRMAN CRAMTON: Messfs. Cook and Broughton.

That completes.action on item 5 on the agenda.

We now go to item 6.

We will take a two-minute stretch.

(ﬁeéess.)

CHAIRMAN CRAMTON: Please resume your seats.

One of fhe vital issues faced by Legal Services

Corporation.in its initial months is the interpretation and
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jeri 4-3 1 application of Section 1006(a) (3) of the Act. Becausé of the
2 importance of this issue the board has included it on its
3 agenda in the progress report at each meeting of the board.
) 4 At today's meeting a number of people expressed the desire to
i 3 address the board‘and make their views concerning legal and
6 policy_issues having to do with support center activities and
7 function. We are delightedlthey have done so, a number of them
8 are here today. I would firét recognize and call upon
’ Mrs. Edith Green, formef congresswoman from Oregon, who has
10 come all the way from Oregon to tell us her views concerning
" the purpose and meaning of this provision of the Act.
2 Mrs. Green, you are very welcome. Please sit or
" stand, as you desiré, and I think you are in a position where
H both the stendtypist can reéora you well, and where we can
15 | '
all hear you and see you.
16
MRS. GREEN: Thank you.
v CHAIRMAN CRAMTON: While you are assembling your
18 papers, I might first comment that one person that hoped to
" be here to speak today, a representative of the American Bar
20 Association, Mr. William F. McCalpin, was unable to be here
2 today because of a professional friend's funeral, and he flew
f 2 in yesterday af£ernoon and addressed the board very briefly
2 concerning the views of the American Bar Associlation on this
E “»ﬁ”,,nqnﬂ“ti: subject. We have alfeady heard from one interested organiza-
i 25

tion and member of the public.
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Mrs. Green, the floor is yours.

MRS. GREEN: Thank you very much, Mr. Chairman.

I appreciated the letter from oﬁe of the board's
members to come, and your phone c¢all, Mrl Chairman, I really
regret that I have not had as much time as I wquld like to

have had to prepared. I think I received the letter and phone

. call last weekend and had meetings in Kansas, so I have not

been abie to review every word.

First, after hearing you discuss the state advisory
councils and the cbntroversy, what I thought was a relatively
minor provision in the law, I must say I don't envy your
position. I am glad I am on the other side of the table.

CHAIRMAN CRAMTON: I am not sure we share that
vieﬁ.

| {(Laughter.)

MRS. GREEN: And that you people will have to
make policy decisions. I shall try to responé.to your re-
quest, Mr. Chairman, and discuss whét has been referred to
many times as the Green Amendment., I might say, first of
all, that except in name, it really is not the Green Amend-
ment. I offered it on the floor.technically, but it repre-
sgnted thé views of dozens of my colleagues, and wé had worked
on that amendment for weeks prior to the time that I offered

it on the floor on June 21, 1973, and cbviously when dozens

- 0of us had discussed this many times, there were reasons for
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}eri,4v5 1§ that amendment and'reasons for concern, and they gro@ out of
2 what we felt were abuses in the present activities of the
3 OEO, and of the ;egal services part of the bill, Now, the
L 4 voté by which my two amendments, there were two amendments

5 in regard to back-up centers which I offered, and the vote

6 on those were very substantial.

4 The first, 245 to 160, and the second, 233 to 13,

8 which reduces the fuqding,‘cﬁts it out entirely for the back-

9 up centers, and therefore reduced the total amounts that could
10§l be spent for other activities.
1 May I respectfully suggest, Mr. Chairman, that the

12 opponents of that amendment, a year and a half ago, both the
13 opponents outside of the Congress, and in the Congress, are

14 now being quoted as the authority on what that particular

15 amendment means. I have read in some of the papers quotes
16 from some of the Members of Congress in sections which they put
17 in the record, not:speeches which they made on the floor of

18 the Senate, nor speeches which they made con the floor of the
19 house, but,éimply statements that someoﬁe had prepared and
120 they inserted in the record. I respectfully suggest this

21 should not be considered when yoﬁ are determining the legis-
22 lative history, because a speech is followed by a vote on a
23 particular point. It really reflects nothing more nor less
24 than the views of ﬁhat individual, one individual member of

‘wo-Federal Reponers, Inc.
S Corigress, and does not represent congressional acts in
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determining the legislative history.

Now, because of the chronological order of events,
it seems to.me it was not too relevant to discuss what happened
between June 21, 1973, and July 16, 1974 in regard to this
particular amendment that concerns you this morning, though
I am perfectly willing to do it, if you want to take the time,
and if you have questioné 1§ter..

After having deleﬁed the back-up center proposal
in the conference, the Senate moved to table that conference
report on July 16, 1974, and the report is very clear that they
were now prepared to take it up.

The House passed the bill with the Senate amendment,
and. on that same day the House considered the action taken by
the Senate just one hour previously. and again I think that
Senator Cook will appreciate my position at éhat time because
on July 16, within an hour after the Senate had acted, the
House, with no repért before it, no written statement of any
kind, was required to vote.

Ordinarily a conference report, under the rules
of the House, is requifed to lay over 3 days so every member
will have a chance to read it and know what is in it. 1In this
particular insfance, on July 16, when it came to the House
we were depending entirely on the statement of the managers of
the bill, the conférees. And it was their explanation, in my

judgment, that provided the congressional intent and the
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legislative history.

Now, the first person that I think needs to be
listened to is the chairman of the full committee and the
manaéer of the bill. On July le, Mf. Perkins, who fills both
of those roles said this: He was explaining the situation and
he said; "It," meaning the action téken, "simply adopts the
conference report as agreed to bf the House on Legal Services
minus the béck—up centers."™ ‘You note he did not say part of
the back-up centers but "We take the Green Amendment on the
back-up centers lockf stock and barrel." That's on July 16,
and I have the page reference.

Later in that same debate, Mr. Perkins said "There
is nothing in this conference report that will permit the fund-
ing of back-up center throughApublic interest law firms" and
then Mr. Quie on that same date, who is the ﬁinority Leader
and one of the managers of the bill, the manager of the bill
on the minority side, said, "As you recall,” and he is refer-
ring back to June 21, 1973, when the bill was passed, "The
argument was really over back-up centers, and the gentleman
from Ohio, Mr. Ashbrook, offered a motion to recommit with
ihstructions to restore the Green Amendment deleting the back-
up centers, ané this was narrowly defeated by 190~183 vote.

"By adopting the motion as proposed from the
gentleman from Kentucky, we will then have a conference report

with the back-up centers removed."
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Now, again he does not say part of the back-up
centers removed, but "With the back-up centers removed as the
motion to recommit, provided first,"and as the Green Amendment
provided in the bill when it passedlthe House. "“The action
teday," and i think it is crucial because I read in some of

the papers, 1006(a) (1) (b), is being referred to now as the

-authority for litigation.

"The action proposed here today," Mr. Quie says,
"would completely restore the language of the Green Amendment
prohibiting the establishment and operation of so-called back-

up centers and eliminate all lanuage from the conference

. report inconsistent with the language of the Green Amendment.®

I call your attention to the language in 1006 (a)
(l)(b) which was not in the House bili. It was in the Senate
bill, and therefore when.we debated on June él, it was not
before us to amend, but the language here, that there is
nothing in the confereﬁce report that is inconsistent with
the Greén amendment, seems to me to say that the (b) section
should not be considered as authorizing any litigation.

Now, Mr. Quie also says on page H6553 of the
fécord --

MR. COOK: Would you give us the date?

MRS. GREEN: July 16.

H6553. .Mr;‘Quie says, "Now it is being suggested

by some that other language of the conference committee bill




jeri 4-9 1

10
n
12
13
14
15
16
17
18
19
20
21
0 22
23

24
\ce-Federa) Reporters, inc.
25

42

would permit the same results as the establishment of back-up
centers through grants to so-called public interest law firms.
That is not .accurate. PFirst, as one of the managers on the
part of the House, I am making it cléar that this.bill cannot
be interpreted to .permit the corporation to make any grants or
contract for purposes and prqgrams'carried out under the so-.
called back-up centers.

Secondly, and moré important, the language of the
bill‘itself wil; not permit that interpretation. The only
grants or contracts which can now be made are those for the
legal advice representation to specific eligible clients, not
general causes having specific need of legal counsel, and not
for any legal research, training, or information services."

And then on that same date a little later he
says =-- this is Mr. Quie, the ranking Republican Congregsman:
"But in any event, not such grants or contracts could be made
to any law firm of ‘any description for the purposes covered
by Mrs. Green's amendment. That is the second point of what
we are doing here today.

"Mr. Speaker, the motion now before the House would
uphold the position of the House and back-up centers 100 per-
cent.”

CHAIRMAN CRAMTON: Would you read again the quote
by Mr; Quie? I miséedxpart of it. There was a reference to

advice to specific clients but prohibiting generalized research.
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ri 4-10 ) | MRS. GREEN: Yes.

2 - "Second, and more important, the language of the

3 bill itself will not permit that interpretation” that somebody
w 4 else could do it "The only grants or contracts which now can

3 be made are those for the legal advice representation to

6 specific eligible.clients, not genéral causes having specific

7 ‘needs of legal éounsel, and not for ény general legal research,

8| training or information services."

9 I believe that is what you want.

10 CHAIRMAN CRAMTON: Yes, thank you.
1"
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MRS. GREEN. The record, I think, is clear. The

litigation was included in the amendment which I offered in

' regard to backup centers, and at the time I offered that

s ——

amendment the record clearly shows that I discussed thé
Harvard back-up ceﬁter .which had carried on litigation. There
were other casesiof litigation. You have five minutes for

a speech on the floor of the House. You obviously can't
include every example .you wan£ to. I specifically referred

to the litigation conducted by Harvard in which they were
active counsel in the Detroit school busing case.

Mr. Quie said, "Mr. Speaker, the motion now before
the House would uphold the position of the House on back-up
centers 100 poarcent..]l

Thatlvote was 265 £0.136, the original backup center.
The record also, Mr. Chéirman -- and this is a point I think
is importanﬁ in the legislative history —-= the record would
indicate that on July 16, neither Congresswoman Chisholm, or
Congressman Bill Steiger, acﬁually spoke on the Floor.

Now, reference is made in some of the papers
eatablishing legislative history, that Congressman Steiger
or-Shirley dﬁShOh? said that. But agahL if you insert a
statement on thé Floor, it does not seem to me that it is open
to a challenge of pgople who might.have a different view-

point, and, therefore, should not be considered in the

legislative intent.
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MR. COOK: -What you are saying, that becomes their
intent, not a legislative intent, subject to any questions or
further criticism..

MRS. GREEN: Sure. It 1s put in a day of five days
aftef'a vote occurs;

MR. BROUGHTON: Was that the case with the two
statements made by Mrs. Chisholm and Mr. Steiger? They
inserted -- | |

' MRS. GREEN: When they made it.

MR. BREGER: They were not made in the debate on
the Floor?

MRS. GREEN: If anybody is speaking on the Floor, the
person controliing the time says, "I yield to Congressman
So and So." o

Before Mrs. Chisholm's and Mr. Steiger's speeches, thex
is no such indication. It gives the name, and I am sure
Senator Cook would support me, that that is the way the statement
are put in the Record.

On the Senate Floor, the ménaggr of the Senate
bill and the conference feport, Senator Nelson, and that
wasrin the speech whidqheéxtualbf made on the Senate Floor; he
siad, "The langu;ge in the revised conference agreement is now
exactly that proposed by Congresswoman Edith Green and adopted
on the Floor of the Héuse."

July 10, Senator Javits, on page Senate 12132 said,

e

s
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bw3
1 "With the backup centers authority out, the President will

2llsign the bill."

I

3 Senator Javits did not say part of the authority

]
4{lof the backup centers, or part of the work, but with the

. J [backup centers out.
6 Later, Senator Javits: "This bill is essentially,
7#even with the backup center proposition dropped out, is

essentially what the President wanted, "and again he did not

0

fracture the backup centers and divide them."

10 Senator Taft, on July 10, said "Removing the authority

" to make contracts and grants for backup centers,” in referring
12 o this action, and again, he did Qot say removing part of the
13 authority-of backup centers. He said, "removing the authority.”
L . Senator Cranston, énlJuly 10 -- I'm not sure Whether
15{i+ was inserted or given -~ reverts to the lanéuage of the
16 House bill.prdhibiting grants or contracts for backup centers.
A And again,; Senator Cranston did not fracture it and
18 say only part of it. There is a question that has been raised
19 whether litigation was included in the amendment which I
20 offered and several membérs of the Congress in the debate
21 reférred to the litigation, referred to co-counseling as part

.f , 22 jo s Ehe research énd part of tﬁe backup‘center activities.

23 As I said, twice on the Floor I definitely referred

24
Lun-Federes eporters, inc. !
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to the litgiation and . this was what we wanted to get rid
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Members of the House found the litigation that
was being done by the backup centers as some of the most
offeﬁsive things which they objected to.

Also, in terms of the litiéation being included,
I refer to the conference report of the 1974, not years back,
but 1974, on May 30, these words aré found: "The terms
'reséarch'and 'research in cpnnectioﬁ with the provision of
legal assistance to eligible clients,' are understood

by the Congress to mean the types of research activity

Opportunity Act" of 1964 including the provision of co-counsel.]
Then later on in that same language of that

Conference Report, "The functions authorized by this

prpvisions," that's research, "are of utomost importance

for the continuation of high quality services: Such functions

included programs concerned with clinical legal education,

research Specialized litigation and training in the area

of para-~-professional personnel, as well as similar activities."
It seems to me when I strike the only language

in the bill that referrs to backup centers, and the only

language in the bill that has given any backup centers the

éuthority to do'litigation, and when we say you no longer give

contracts or grants to them, that it destroys the authority

which some people claim.

Now, I know it is in one of the papers that the
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argument was made that my amendment does not cover litigation
because later amendments were offered te do that: Congressman
Mizell, bn the buging amendment, on therapeutic abortion,

the amendmen£ in regard to veterans.

I am aWére that for those who have ﬁot participated
day by day iﬁ the House debates, that the procedures are
gsometimes difficult, but I think it is critical in your
consideration of the intent. The specific limitations, the
one on bﬁsing, whicﬁ some argue is proof that my amendment
did not cover litigation, because otherwise why would you have
to have an amendment on pusing ©r litigation? 1In the House
the rule requires the members to amend busing.

| My amendment was to Section VI. These prohibitions
to which I just referred, come.in Section VII. And they could
not be offered until after my amendment was either approved
or disapproved.

I offered my amendment. It was approved by the
House, and thereforé, for the purposes of future debate on
June 21 in the House, there was no baékup center which I
could amend, or which you could modify, of to which you could
refer, And the amendments to Section VI on busing litigation,
and on the therapeutic abortions, and other kinds of
1itigation, those applied only to Section 1006(a} (l). Not
three. |

And 1006(a) (1) is your project attorney. Actually,
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providing the legal services to an eligible client.
dq-not refer to the backup centers, because
there were no backup centers at that time in the debate.

MR. COOK: May I inguire if they had meant
that those amendmeﬁts under Section‘T were somehow to
re~establish or ;eaffifm the significance of backup centers,
there would have been a parliamentary request to go back to
Section 6. Is that not correct?

'MRS. GREEN: That is correct.

MR. COOK: And that would appear in the record?

MRS. GREEN: And for that you would have to have
unanimous consent.

MR. STOPHELL I think you said 1006 refers to
regulat pregrams. I think'you meant 1006. 6, you amended.

MRS. GREEN: The amendment of mine occurs in
Section 1006(a) (1) (3), and £he Mizell amendment on busing, the
one on therapeutic ébortion, and the veterans, appear 1in
Section 7.

But at that time there is no backup center in the bill
so they can't refer to it. 1In addition to that, some of the
limitations and some of the amendments, they refer to the
recipients. If‘you look in the definition of fecipients,

a recipient of funds under the Legal Services Corporation,
is only the individuals to whom Section 1006(a) (1) refers.

A recipientis not defined under this bill in the backup
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centers in 1006(a) (1) (3), which again supports my contention
that these limitations on litigation were not applying to
the backup centers at all.

On July 18 in the Senate debate, I would like to
call your attentioﬁ to the facts that on pages 512927, Senator
Nélson says, “The Senate stands in recess until 1:50."

At 1:50 it was called back into session on July 18 and the vote
had been predetermined to occﬁr at 2 o'clock, so there is a
ten minute time between the time they came.back in, and the
time of the vote, and yet the records would indicate that in
those ten minutes the following Senators gave speeches on

what they considered intent of the back-up centef:

Senator Abourezk, one half-column, single-psace;

Senator Cranstén, two and_a ﬁaif pages of the speech, seventh
column; Senator Tunney, according go the record during that
ten minutes spoke twice. Two pages, one time, and half a page
another; Senator Huéhes, Senator Mondale, Senator Hughes

again. Senator Stennis, Senator Kennedy, Senator Mathias
Senator Williams, Senator Hart.

One of the members of our board is obviously a much
better authority on what happens in the Senate, but I would
suggest in thatJten minute period, that it would be pretty
difficult for 30 pages, three columns, single space, to actually
have been spoken on the Floor to establish legislative intent.

I would sugges£ that most of those speeches were

.y
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inserted after the vote took place, but that is something that
you can;discuss later.

My. Cook., I think for the record we should clear
it up. The procedure is that at the reguest of any member on
a prepared text that he wishes to place in the record
in full and not put into extension of remarks, that he merely
comes in and drops them off with the Clerk with the_request
that they be insefted‘into the Record prior to the point where
the record would establish a vote taken on the matter that

they wish to express their opinion on.

Therefore, without any speeches on the Senate Floor
at all, you could have a complete voiume of the Congressional
ﬁeocrd havihg been sﬁbmitted to the Clerk at the desk with
the request that they appear before the roll call votes on
a particular bill. The roll call votes would then appear
and the appearance on the record would be that that entire day
had been taken up with that debate, when, in fact, it all

could have been accomplished in five minutes or less.

‘1 MR. BROUGHTON: When would those statements

be transmitted?

MR. COOK: They could have beén given to the Clerk
after the vote, with the request to the Clerk that they would
be placed in thé Record prior to the roll call vote on a
| particular bill.

MRS. GREEN: To make it appear that this was done in
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the House. To make ‘it appear as if the speech occurred
before thegvote occurred.

MR. BROUGHTON: When would those be transmitted to

other Senators to say they were placed?

MR. COOK; The next day whgn they get the Record.

MR. BRQUGHTON: They wogld be transmitted to other
Senators after the vote?

MR. COOK: The only way it is transmitted to other

Senators,if it is not given on the Floor. If you made it

on the Record or submitted if on a Friday prior to the vote,
roll call, the only way it would be transmitted to other
Senators would be for_him to open it; the Congressional
Reéord, on Monday and.read all those things. That is the
only transmittal to him. If he did not read tpem, there would
not be any transmittal at all.

MRS° GREEN: The reason I make a point of this, I thin
you ought to consider that fact in determining what the legis-
lative intent or the legislative histo;y is.

CHAIRMAN CRAMTON: Were some cof the names of the
Senators you read, Senators who had participated in the
conference and managed the bill in the Seﬁate and, thereforé,
wholly apart from the time of the statement might have been
reporting the views of the Congress on the Senate side?

MRS. GREEN: Yes. I think two of those. However,

in Congress, no conference I have attended has been unanimous.

k
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There has been a difference of viewpoints. And the only
point I would make, unless the speech is given on the floor,
so that someone has a different view of the legislative intent
could challenge, and when they are put in the record, there is
no way of somebody else contradicting and saying that 1s not

the Congressional intent.

CHAIRMAN CRAMTON: . Was Representative Hawkins a manadsg

of the bill and one of ‘the House conferees?
- MRS. GREEN: Yes. Congressman Hawkins gave
at least one speech on the floor, The only two who did not
give speeches and have been quoted in papers, are
Congressman Steiger, and Congresswoman Shirley Chisholm on the

House.

r
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CHATIRMAN CRAMTON: Could some credence be given
to views expressed.on the floor by the House manager of the
bill, ﬁepresentative Hawkins, as to what the meaning and
intent, acqordiné to the Congress, waé, the language that
criginated froﬁ you?

MRS. GREEN: I think that anybody who speaks on
the floor, that those commenﬁs, you have chance to challenge
them or say it isn't so orrbutvote them. Congressman Hawkins
was not the manager Qf the conference. At this point Mr.
Perkins Qas thé manager, not Hawkins. Congressman Hawkins was
the manager on June 21st, not on July 16th, 1974, and to the
extent that he was one of the conferees, but it alsc should be
borne in mind Congressman Hawkins oppoed my amendment on June
21st, 1973, and at that time on the floor argued against it
saying he felt it would do this and this. And he was outvoted
by 269 -~ I forget the number, but by a very substantial
majority.

MR. COOK: If Congressmén Hawkins argued against
your amendment and set forth what your amendment would do if
in fact it passed, that particular debate should be given
credence. That.would be an expréssion_on his part of what
your language would so, and he was opposed to it, and the reasdg
for his opposition.

MRS. GREEN: That's right. The one‘who did not

agree with Congressman Hawkins were 245.

n




cmw 2

10

1

13
14
15
16
17
18
i9

20

22
23
24

Ace-Federal Reporters, Inc.
25

55

CHAIRmAN CRAMTON : In July 1975, when the House
restored the legallservices bill, Congressman Hawkins spoke,
and myfunderstanding is he‘emphasized.the same thing, the
quotes from Representative’Quie, that isia_distinction between
specialized liﬁigation, which was permissible under the Green
amendment, but not client-related research traiﬁing, think~tank
activities which were not. |

MRS. GREEN: Thefe would be a difference there, and
I think the record sﬂows by votes what the Congressional intent
was. My amendment did not pertain at all to:Section 1006 (a) (1)
which is your project attorney.

Now, the project attorneys obviously could do any
specialized work that the cofporation decides ﬁhat they should
do.

CHAIRMAN CRAMTON: By project attdrney, you mean
the staff attorney for any grantee or contract for the Legal
Services Cofporatign for a assistance. Whether or not he
specialized or generalized --

MRS. GREEN: (1) {a) says "The corporation to provide
financial assistance to qualified programs, furnishing legal
assistance to eligible clients, énd to make grants to and
contracts with-individuals, partnerships, corporations, and
n§n~profit organizations" and then it goes on to the next

part, and is separate, and "states and local governments.”

If you go back to the definition, to recipients undey

-
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(6), a recipient means any grantee, contractor, financial
assistance describéd in Clause 1 of Section --

CHAIRMAN CRAMTON: There is nothing that says the
program or grantee, the programs vou refer to, the programs
furnishing legél assistance, who can be funded by grants or
contracts. They could be community based, statewide,
national, regional.

MRS. GREEN: I #hank that's not the intent of
Congress. |

CHAIRMAN CRAMTON: A program for migrants who cross
state lines serving specific clients who were migrants and
eligible could not be served by grants.

MRS. GREEN: The Congressional intent under 1006(1) (.
would be that those would be the projects where legal assistanc
is given to an eligible Client, a person who' could not otherwis
afford to have the legal service and individual --

CHAIRMAN CRAMTON: The question I'm getting to is
the organization of the recipients"contracts. It has bheen
suggested it might be desirable to organize programs on a
statewide basis, to have the state of Florida have a statewide
program, What you're suggesting, that's not pdssible. It
has to be a community base program as distinct from a county-
wide, regional, or national program, and I don't find anything
in the language that says anything about local, state,

regional, or national. It leaves it open for the Legal

i

&
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Services Corporation.

MRS. GREEN: I think the corporation can make a
determination on that. In the debate of the bill the 1006 (a)
(1) (3) was generélly considered as the backup centers that had
a regional or ﬂational impact.

CHAIRMAN CRAMTON: Is there anything in the
language that says that?

MRS. GREEN: The debate, I think, throughout said
under (3) they were doing these things which had a national
impact. That was not related just to an eligible client.

CHAIRMAN CRAMTON: Is it proper to refer to
legiglative history if the language is clear?

MRS. GREEN: I beg your pardon? Is it what?

CHAIRMAN CRAMTON: - To what extent is legislative
history relevant as against clear or plain language of a
statute? Why wasn't the language "backup center" used? You
have emphasized very effectively the use of the term "backup
center" throughout at the Congressional defate in both Houses.
That language is no; found in the statute.

MRS. GREEN: I think it is similar -~ the Green
amendment is not found in the statute,_but everybody in the
House‘and Senate, and others have referred to .1003 as the
Gfeen amendment. It is generally considered that way, and

the 1006 (a) (1) (3) is generally referred to in both Houseand

Senate.
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MR. ORTIQUE: It seems to me we ought to keep in
min& one is substaﬁce and the other is procedure. On the
questién of procedure, Mrs. Green, my concern is that we would
be quite specifié, and I think that this corporation Board
ought to know Qhether it was a fact or not a fact that
President Nixon said_in no uncertain terms that he would not
sign this bill without the Green amendment on backup centers.
That happened in July, whidh-in my view would make a iot of
the legislative actiéities irrelevant because it was signifi-
cant wha£ he wanted in the bill.

It would appear to me that that is either a fact or
it's not a fact. And if that is a fact, then certainly we have
got to attempt to determine what was really in the minds of
Congress up to the point that the amendment was added. You do
not agree with that?

MRS. GREEN: I respectfully would disagree on that
because I know of po 1egislation of any major conseguence that
is not the result of conferences and work by both the legis-
lative and executive branches. Many bills, especially during
the LBJ years, the White House sent the wholé bill to Congress.

Now, surely Congress had to consider what President
Johnson wanted, and the fact that Congress did consider wha£
Pfesident Johnson wanted in the bill does not change the
Congressional intent after the bill is written and becomes law.

MR. ORTIQUE: That's right. So that when you have
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a bill, though in this situation that had passed both Houses,
and the Congressioﬁal intent had been expressed in that bill,
and Gréen ameﬁdment was not there at the moment, and then the
President séys I will not sign this bill, then it would seem
to me that a nuﬁber of persons who may have been greatly

concerned about the salvation of the Legal Services program,

especially in the light of the legislative history that had

taken place, would be very much concerned that you don't lose

the whole thing at tﬁat particular moment.

It would appear to me that the legislative intent,
1f one were to argue procedure, and I'm not sure I want to
entertain that. I am concerned more with substance. I am
concerned wifh what backup centers were doing that was
ineffective to poor clients. -Poor clients to me is what this
is all about. If they were doing something ineffective, then
by God I don't want them to do that. If they were violating
the law, I don't want them to do that.

There are a number of things substantively I don't
want backup centers, staff attorneys, or anybody else to dowon
behalf of the poor.

But I want them to have the very best gquality legal
services that they can possibly get, and my impression is that
ié-what all these Board people want, and that's the oath that
they took. I can't help but say if the legislative intent at

the moment that that bill went across the street or down the
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street, was that there would not be a Green amendment in it, and
the President said I will not sign without the Green amendment,
that that is a different situation from the situation where the

President sens over the bill which includes the Green amendment

MRS. GREEN: The only comment I would make if I
may respond, Mr. Chairman, is that the Green amendment was in
the House version of the bill. It had been approved, Some
Senators gquoted what.Mr. Nixon would or would not do. The
Green amendmenﬁ had been in the bill since June 21st, in the
House bill.

Now, when the Senate added it on July 16, they simply
were saying they will now agree with the House position.

CHAIRMAN CRAMTON: - Mrs. Green, I apologize for
disrupting your statement. We would make more progress if we
heard her and then addressed questions to her. We do have a
number of people wpo want to be heard.

MR. ORTIQUE: I would like to ask one more question
Is it not true, Mrs. Green, that it was not until June 2lst
that you actually first offered up the Green amendment, and
that as a matter of fact your offering_of that amendment took
place after the hearingé had been held on the bill? That's the
iﬁpression I got.

MRS. GREEN: Firét, there were no hearings on this

bill, in the last year or the year before in that Congress. Noneé
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at all on the bill that was brought before the House. They
said w;'had hearings in 1972 and 1971. However, there afe
new members of Congress. Every new session of Congress has
new members that_did not have opportunities to attend or know
what occurred in the hearings of previous years, There were
no hearings.

You say I did not)offér it until June 21st. That
is correct. June 21$t wasrthe first opportunity I had to
offer it3 It was the first time the bill was on the floor.

MR. STOPHEL: I have one brief guestion, and it

. deals with interpretation. Let me assume a two-man law office

in éhattanooga, Tennessee. Let's assume that that program had
a client who had, for example, a housing law problem, couldn't
get intc a housing project because of regulations, and he
wanted to take it to couft, but the two-man iaw officé could
not handle that litigation which might be substantial, and alsc
handle the other problems it had to deal with.

| Under your interpretatioﬁ of the amendment, would
it be possible for us to have an office in Atlanta, for example
that had an expert in housing law who could assist the lawyer
in Chattanooga in trying that pafticular case for that parti-
cglar client? |

MRS. GREEN: The provision in the bill says the

corporation may dorany_kind of research, or training, or

technical assistance, any of the things that the backup centers
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could do, with one qualification, and this is the litigation.
But that's a separate qualification, and it doesn't nullify
my amendment. It puts a further limitation on it. The

corporation can do anyﬁhing that they want to as long as it's

a regional office in Atlanta - let's say there is a regional
office. There's no reason that I know of that the corporation
can't say . on an in-house basis, they can't do the research

or any of the things.that the backup centers formerly did with
the excebtion of litigation; and I will come to that.

He couldn't come in as co-counsel assisting in the
trial.

From my standpoint they are prevented from doing
any litigation. I talked to some attorneys -- and I confess
I am not an attorney, and most of you people-are.

There are some attorneys who say, and I have a
little problem with them, the' law says they should not engage
in any litigation. Some would say‘they could provide, if you
set up and in-house regional office in Atlanta, that they could
provide a co-counsel to the specific lawyer in Chattanooga.

I think that you look‘pretty carefully at it because
Congress is going to be looking pretty carefully at what is done.

MR. STOPHEL: I have difficulty with that, too. I
see the need for smaller offices to have expert help. I am

asking 1f there is a way. in the amendment to do this.
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ggfgii 1 MRS. GREEN: fhere is nothing in the bill which would
57 2 I prevent a regional office in Atlanta, if the Corporation

- 3 decides it was in-house, providing the research, briefs and

- 4 || technical assistance for the lawyer in Chattanooga.

5 ' Mr. Chairman, it seems to me the procedure which
6 I have outlined in the debate in boﬁh the Hcuse and Senate
71l does clearly estéblish the faét that the Congress intended
gl to put an end to.all backup centers.

9 - And in planning for this change in the law, the
10 colléagues with.whom I was working, and I.believe that the
11| Corporation, with members of the Board appointed by the

12| President, would maintain tighter control, would eliminate
13{f the abuses which the members of Congress were‘véry much

14l disturbed about and would exercise wise judgment in funding

15)| certain projects.
16[ On page H5096 of the Congressional Record, when I

17}l offer my amendment,:I say "I have two amendments, but

18 || because one of them occurs on page 31 in another section,
19{| and I am not able under our procedures to offer it at this
20}l time, but to go in tandém, and they have one purpose, and

21| that is to stop the research and advocacy in the backup

= 22 || centers across the land.”
23 And I would again repeat, in that speech I
24 || specifically referred and discussed at length the Harvard

\ce-Federal Reparters, Inc.
: - 25|| backup center that had been the active counsel in the Detroit
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busined case. Then on H5100 in the give and take of that,

"I said the following -- I had asked one of my colleages

to-yield and . I said, and I was refuting someone who had
spoken on the amendment: "When he says this is great
research. The Detroit busing case, if the gentleman from
Detroit wants to back up and apprové this kind of research"--
and this is a meﬁorandum from the.Harvard Center, which I
will read. This is the schemé in which we are co-counsel
with the NAACP on behalf of black and white children.

"Mr. Chairman, if that is the business of giving
legal aid to the poor, and that is the kind of research
center, and the (inaudible) from the gentleman from Detroit,
from.the HOuse of Representatives, to approve that is
his privilege,‘but is not what‘I think is meant as legal
aid for the poor." | |

In it we discuss litigation. It was one of the
primary things of those who voted fo: my amendment wanted to
get the baékup center of of the regualtion.

Let me take the actual bill that was before the
House.r I have already mentioned this, that the 1006 (a) (b)
was not in the house bill. When the managers of the bill and
the conference voted in both Senate and House, the backup
centers are out.

I am concerned a yéar and a half later the opponents

of the bill, and who did did not speak on the bill at all are
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the ﬁemorandum you have before you, the one by Hogan and
Hartson, on.page 2, they argue that "The Corporation cannot
provide financial-assistance,in certain kinds of litigation
such as desegregation suits, Section 1007(b)} (7) on
nontherapeutic-abortions. {Sec. 1607(b)(8)) and selective
service cases Sec. 1007(b)(9) ,“.and political activities
and so on. |

I have already mentioned that those prohibitions

in Section 7 do not refer to the backup centers at all.

They refer to 1006(1) {(a) on page 3 in the Hogan and Hartson
meme, it says in summary, fWe conclude that section 1006(a) (3)
permits the Corporation to continue functioning by grant or
contract those'specialized litigation activities and other
specialized legal serviceé to eligible clienté not otherwise
prohibited."

From my standpcint, as the author of the bill, and
one who works with dozens of members of the House in designing
the bill, I think this is not the Congressional intent, because,
as 1 stated before, reséarch is deﬁined so as to include a co-
counsel relationship. I have already stated the intend of
all the people involved in drafting it, and I have mentioned
the rules of procedure in the House, that the amendment 1in
Section 7 did not apply.to the backup centers and no one

could possibly infer that the busing amendment was proof




wé

ST

| Ace-Fodersl Reporters, Inc.

10

11

12

13

14

15

16

17

18

19

20

2

22

23

24

25

66

that the Corporation could do ligitation. Now, there are
other parts of this memorandum of Hogan and Hartscn,
Mr. Chairman, which I take strong exception to, but I dén't
know what your time is. If you want to refer to those later,
or if you have spec%fic guestions about them, I will be glad
to try to respond.

MR. STOPHEL: I would like to have the written
comments on that hemorandum'rather than go through themn here.

Since I.don't have that particular memorandum,
it might be very helpful to us to compare if it would be an
imposition --

CHAIRMAN CRAMTON: Would it be possible within
tﬁe next few weeks té provide us with the statements of your
difficulties with Hogan and Hartson?

MRS. GREEN: I would be very glad to do so.
Towards the end they say, "If we carry the argument to its
logical conclusion,:Mrs. Green would not allow any of the
project attorneys under 1006 to do any research.”

How can a lawyer carry on a case that -- it is

ridiculous on the face of it. It doesn't refer to that part

of the bill.

CHAIRMAN CRAMTON: Are there further questions for
Mrs. Gréen?
MR. BREGER: I have no guestions, except to thank

her for taking the trouble to attend and to ask you,
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Mr. Chairman, if the transcript of her remarks might be
provided to each Board member when they are transcribed,
and at least in advance of the next Board meeting.

'CHAIRMAN CRAMTON: Why don;t we, 1f it has the
approval of the members of.the Board, take upon ourselves
to distribute transcripts of the sfatements of all the
people, those sﬁould speak this ﬁorning.

MR, STOPHEL: I agree with that. Prior to your
next meeting. Is that agreeable, Gentlemen? |

MR. KUTAK: As your Chairman, who faces the
sobering task of writing a regulation on this issue,

I welcome that.

MR. STOPHEL: I want to follow up on your analogy
of a few minutes ago. You indicated you thought the
Corporation could have aﬁ office that would érovide briefs
to a program attorney 1ln another state, for example.

But I have difficulty with 1005. I am sorry. 1006(c) (1),
which says, "The corporation shall not itself participate
in litigation on behalf of clients pther than the Corporation."

And I am concérned about the participating
legislation as to where the briefing is'participation in
litigation. Do you have a comment on that?

MRS. GREEN: I consider briefing, and again, as a
nonlawyer, this is.my view that technical assistance can be

provided by the Corporation and a brief, it seems to me, or
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doing research on other similar cases, or giving advice to
the active counsel, would be in order by in-house, an 1in-
house office-of the Corporation. |

MR. THURMAN:' Further observation on that point,
Mrs. Green.

It seems to me you give a ﬁuch broader interpretation
as to what the Corporation%qan do'in some of the others.

In other words if thé Corporation may provide
briefing servicgs, or consulting services, and assistance
to the attorney in other ways, you say that is not a
viclation in your opinion of the 1006(c) {l) provision.

There are many who feel that is representing clients, and we
as a corporation cannot do that.

MRS. GREEN: Could I refer you to the actual law
itself, and after the House languagerwas restéred, it says,
"The Corporation is authorized to provide directly..."

It eliminated the words "either direct or by grant or
contract." The Corporation is authorized to provide directly
for research in accordance with the provisions of Section 3
of the Legal Services Cérporation Act of 1974, and I have
already said that the research inciuded'the litigation and’
so‘on,'if it wefe not for the oﬁher qualification of the
amendment and (b), training. The Corporation can provide
directly for training; and (¢) information c¢learing house

activities relating to the provisions of legal assistance under
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this title.

The Corporation can provide then for technical
assisténce in connection with the provisions of legal
assistance to eligible clients.

MR. TﬁURMAN: We in the legal profession would
not call it technical assistance. It would-be very much
participating in the --

MRS. GREEN: The technical assistance was

definitely a part of what the Corporation could provide in~

house, but nothby contractor grants.

MR. COOK: I want to ask one small guestion, and
do not want to impose on what you said. All I wanted to
ask was; it was my understanding that the backup center, as
a term,was not used in the original Act. That it was a
creature as a result of the latitude of statutory authority
in the first Act. That was the result of that latitude;
and, thefefore, it:became a phrase that was utilized.

But to amend the previous Act, cr to change the
law, would have in no way necessitated using that specific
term, except in its generic term in its debate on the Floor.

MRS. GREEN: That is cofrect. It was not used in
the origihal Act. Many feel the backup centers went
beyond the auﬁhority that was in the Act, which is in this
section that I cited. But to the extent they engage in

thihgs, whether or not they were wise, to that extent they
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only had the authority that stemmed from these sentences,

and so if we change these sentences that authority to do

those things is also prohibited.

I MR. KUTAK: Going back to Mr. Stophel's example,

Mrs. Green, of the two-person office practices at Chattanooga,
by the description, it couldn't be his own, that needed some
assistance in this case that they'felt profitable to pursue,
because a client had brought.it to them, would the Atlanta
office, in giving somé asgistance in your minds be covered
by the phfase "technical assistance"?

Would you envision the kindrof need that
Mr. Stophel's two-person had needed and was looking for,
because it was beyond their capacity? would it be appropriate
to come within the phrasé, the meaning of the phrase as
cohtemplated by Congress as "technical assistance"?

MRS. GREEN: With the one exception of whether
co~counsel is -- I leave it to you people to decide.

In my own view, it would not. The Congressional

intent for allowing in-house training research, technical

iassistance, is clear that they can do it.

There are two things that really Congress wants

-0 do. They want -to get rid of all the backup centers. There were

some objections. In regard to an earlier comment, it was things
e felt they should not be back into. Wipe them out. No more

ackup centers. Stop the funding.
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Congressional intent was not to allow the
backup centers to continue for a year and a half after the
bill isrenacted. And, then, the second thing was when the
Corporation does these things in-house, was to put limitations
on the Corporation.and hope they would use better judgment,
tighter control. |
The backup centers, one of the main objections,
there were so many projects-sélf-initiated by a particular
attorney in the backup center that had no relation, originally,
to the original client. They wanted to test the law.
Abortion is one. They felt very strongly on one
side of the abortion issue. I appreciate what you are saying.
I need only to try to link up Mr. Thurman's question with
Mr. Stophel's as ﬁo whether or not hié need could be embraced within
the terms provided in the Act of technical assistance, or whether

vou thoughtthat was beyond the purview of this Corporation as

lcontemplated by the Congress.

My answer is, in my judgment, if it's an in-house
operation, if it's a Corporation office controlled by the
Forporation, they can provide the research, technical assistance,

the‘training mentioned in the law.
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MR, COuKes  HWould that be assisting conunsel in
Chattanooqa; in the two-man office?

Ms, GQEEN: In my judgment the corgressional intenti
was nof tn-allnw the cnrporafion tn enaane in the litigation
itself as an act of counssl or co-counsel, hut to provide
briefs, or the'researéh, or to givae them nther instances
that were similar., 1 thinkﬁthe corporatinn could provide
that. |

MR. STUPHEL: TIf the court said participation
in litigation wﬁuld include providing a Hrief, we would bea
on the horns of the dilemma. e would be told we couldn’t
help in any wavy the smAall nffice. If wn couldn’t provide a
brief, what technical assistance could we do?

A brief is research that is done in preparation
for a specific case.

MS5. GREEN® There wnuld bae nther thinas that
coilld he rane. |

CHATRYAN CRAMIOMHT My, smithh has A ﬁuestion.

MR, SMITH: There is A pnésibility that we run onut
of the other comments. The foard would like tn adddrass
further cnmment to vou and ask vou to respand to ather viaws,
[f time permits, we would like vou tn do so,

U5.GREEN: T, fortunately, gnt a chanae in plans.

My time is at your disposal.

CHAT RMAN CRAMIONE  Mr, oSmith has 3 auestinn for us.
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MRLSMITH:  Mrs. Green, I have a guestion that
trouhles me., In reconciling prsitions, vou earlier answered
our Chairman to the effect that Congressman Hawkins was the
floor leader nf'the bill and was nn the Caﬁferenca Committen
and participated in it.

Uur Committee has a communication from Congressman

" Hawkins stating that as a member of the Conference Committee

his understanding of the combrnmisa that was reached, was
that the Green amendment would prohibit four specific functinns
as far as contréctual relations, and backiup ressearch, technical
assistance and clearinqhnuse information.
But; he aoes anecad tn say that:
"Although advncacy 5ervice5, he thev in
judicial, administrative or legis]lative forims,
were untouched by this provision, particularly
since thnse services may nnt be prnﬁided the
Corpnratinn directly.n”
And he gnes ahead tn sav:
*Thas, nationnal legal centers specializina
on particular subject matter could continue tn
provide advocacy functions in behalf of cliants
nn the Incal, state, and national level.™
In sum, the Green amendment, 25 we understand it,
did nnt totich Aadvocacy funcitions.

MR. BRUUGHTUN: In the interest of time, 1 handed
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her, so she cnuld comment, a copy of letter distributed this
monring.

MR.CUUK: The best évidence of this is tn ask
Congressman Hawkins if he would come befnre fhis Committee.
My staff wrote a lot of letters [ didn’t see. I

wotlld like to know whe ther he. sat down and dictated this

letter, whether having read it yesterday —- how did he qet

aware? Wheo briefed him so hé could he this precise on a hill
passed a long time ago?

MR . SIITH= You are talking abnut his motives.

I am asking for her comments on the statement he
has given us. |

MS. GREEN: First, Mr. Hawkins npposed my
amancment 1nt_he floor, and in the debate he disanreed with me
on what I meant., He was outvoted.

When he writes this and savs it does not include
litigation, [ simply repeat what [ said earlier., Vhen I
offered the,amendment [ specifically referred to the litigation
in which fhe Harvard Backun Center ﬁae involved on the
Detreoit bhising case as an act nf cmqnsel. and said this is
one of the things we want to do away with.

[t seems to me it was clearly my intent when
I nffered that amendment: it represented the thourhts nf a |nt
of members of the house, that we did include litination.

MRe SMITH:  You are saving in effact you are
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] disacareeinag with his internretation?

2 MS. GREEN: That is correct.

3 CHATRYAN CRAMTON: This is not directed to

4 Mrs. Green. Juét,as mv colleéqe has invited Mrs. Green,

b I would like at the next meetinag, or subsequent mesting

é we invite Conqressman‘Hawkins, and Congresswoman Green.

i I think there are saveral persons we need tn hear
8 from on this matter. |

o - MR, BRUUGHTUN:  Mrs. Green, | refer to the

10 fact --

1. : : M. ORTINUE: All of this, as far as I am concerned,

' 12 is an educational prncaess. 1 have but orne abjective. 1 have
13 stated that over and over again. [ stated it the very
.I4 first time I met you. That was tn provide the highest
15 aquality lenal services we are capable of proqidinn for ponr

16 nenple.

AT MR. THURMAN: Within the Act.

I8 MR..CUUKé Hithin the law is subject to interpra-
R tation. |

20 CHAILRMAN CRAMTOM: T would like to thank

21 Mrs. Green to take time. in her busy schedule to come from

22 Portland, ureann, to speak so well, intelligently on such an
23 important matter, an a matter which is nof qreat_impnrtance

24 to this Board and to the Legal Services Corporation and to the

25 poor clients served by the Leaal Services office.
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Thank vou very much,

[f there is time later, and you wish tn respond or
add something further, in light of something that somebody else
has said, just iet us tnow and we will dn so.

CMS. GREEN: If I mAav resgpond to the memorandum which
you have before you, and send that to vyou.

CHAI RMAN CRAMTUN: We would like that in writing,
and it would he circulated t6 the members.

Mo. GREEN: I would alsn like yvou ton know [ really
came here at thé request of the Chairman.

I had a letter and didn”t have a chance to reply to
him,

CHAI RMAN CRAMTUN® [ wanted to add that was after
MY . Brnughton_had written to vou.

I called Mrs. Green and added my personal invitatinon
that she come.

The Board has stated its preference to hear from
individuals whn have not hitherto spnken. [ wnuld like tn
call on Mf. John Brooks, who is A seﬁinr nAartner in Peabhndy
and Arnold in antnn:athe immediate past oresident of the
Boston Bar Association, and currentlv president of the
National Lenal Aid and Defenders Association.

I believe it is in that capaéity he appears today.

Mr. Brooks, would vou like tn take that same

position.
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MR. BROOKS:  Thank vou, Mr. Chairman.

[ take the position physically, but not the same
position philosobhicallv, as mv predecessnr, Cnngresswoman
Green.

I do thank the Board for the onnortunity tn
address ynu today, and as the new president of NLADA, I
hope and expect we can work constructively with you over the
next months and years in dnihq what hoth of us Aare dedicated
to, namelv high quality representation for the pnor.

I think on the issus hefore thq House today, 1 have
just A few comments. I think there are nthers better prepared
to argue the technical questions nf legislative history, of
technical interpretaiton of the ACYt.

I would be alad to get intn that if the Board thinkg
it can be of help. But what I propose for tﬁe mnmant, at
least, is just to make a few general observations, comments.

In the first place, I am not an expert in Washingtnon
parliamentary orocedure. T tend in mv practice tn lnonk at the
statute to see what it mears; if it is not clear, g0 to the
lenislative history. I am doing this in this situation. I
read the Act Aand it looks reasnnably straightforward.

I 90 to the leqgislative historv. It seems extramely
confusing. Conqgresswoman Green has given a very thornuagh
expnsition of what [ frankly bhelieve to ha her side nf the

story.
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I And I find [ am not alone in that. .

Mr. Justice Frankfurter at one po%nt -~ and [ wish I could give

2

3 ‘you the citation, I will look it up if you need it ==~ said in
4 effect, if the iegislative history is ambhiquous, we must look
5

at the statute which seems to me what we ought to look at, the

6 statute.

7 As I look at the statute, I don’t find the words

8 "backup centers! mentioned.r.The words Vspecialized law

9 office" are not mentioned.

10 The brohibition of the statute in 1004(a)(3), as |
11 read them, clearly refer to activities and not to institutions.

' 12 Not to oraganizations.

13 As we look at backup centers, we find that they are
I 4 énqaqed in different kinds of activities. Some are to a very
15 large extent directly related to the furnish{ng of legal

16 services to eligible clients. And I can’t help speakinag to

17 Mrs. Green’s points on the Detroit case which seems to have

i8 °  beean the major issue, still is, I gather.

19 | My understanding is that fhe Harvard Cénter

20 on Law and Education was specificallyv requested to assist the
21- Detroit Lewal Services urfice, which in turn was helping

22 eligible clients which had come tn it for assistance, and I

23 helieve that there was no question of eiiqibilitv as far as
24 the whnle program was concernad.

25 What the local program did was call on specialists
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] who understood the law, were experts in this subject, to

2 draw on their expertiSe, their ability as specialists in this
.3 field to assist in representing those clients in that par-
4 ticular case. |
5 And we all know that in private practice that happens
s, frequently, there are lawyers who are called upon to
T assist counsel in particular cases,.
8 If I had an antitfust case, not being an expert
@ in antitrust, [ certainly Qould go to some lawyer who was an
10 expert in antitfust to help me handle that case.
11, [t seems only elementary that a leagal services
! 12 lawyer should be able to do the same thing as Mr. Stophel

13 was so aptly pointing out in relation to that hypothetical

 14 Chattanooga man, two-person office.
1) The problems, [ think, in relatioq to what the Act
16 means, when applicable to specialized law offices, has to be
17 related to what actually is happening. If I am right, and I
18 © believe I am right, that the Act points towards activities and
1y not to ormanizations, then it is essential to find out
20 essentiallv what activities are being carried on, how they
21 relate to the provisions of the Act.
22 . Most of them, [ believe, will he found tn aualify
23 as elinible under the Act As now writteﬁ. There may he some
24 which, on further analvsis, could be found not pnssible to

25 carry »on under funding of the corpnration. 8ut until that is
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investinated, it seems ton me the Bnard cannot take a
definitiverpositinn as to how to apply what seems to me, the
plain words of tﬁe Act.' And even if that is determined, I say
this rather parénthicallv. it seems to me there will always
be fuzziness as to the limitations .on this subject, which can
properly only be deciﬁed By the Beard with reasonahlé
flexihility in exercising its discretion.

I am referrina to the legislation now in the
Hotise nf Representatives, fbrm@rly 7005, which is nnw House
1007(9), I understand,which seems tn me essential to rive
to the nard the flexinility of management and discretion that
it ouaght to have as resprnsihle cliistodians and directors of
this Legal Servicesﬂproqram.

Now, just one other comment on the authority for my
positinn on the meaning nf the Act.

I started oﬁt with Felix Frankfurter, and I will
end up with Learned Hand, who responded to my office, in a way
which we thought we had pret£? annd lecislative history, but tn
our dismayvy he ended up by saving whatever they miaht have said,
they saict what they said.

I think this is particularlv applicable her to what
appears to he the lanmrage of the Act aiming at activities
which can he inﬁernretod‘only by analvsis nf the fact.

I tnderstand the Board has commissioned a study

headed by Mr. Palikoff, tn arrive at the answers to axactly
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] these nuestions:

2 AhAat are the hackup cehters‘doihg?

3 How do they fit intm provisions of the Act?

4 Inciéentallv, I want to gnet a little infarmation non
5 my own as to who "r. Pnlikaff was, and whether h2 could be

& trusted with his joh,'and Lo back up the Board’s judmment,

T hut my well=placed friends in Chicano acive him about as high a
8 rating as one could ask for).

g So I know the Bnard felt that way. I now

10 independently féel that he is totally caﬁahle and emiipped
Il  of doing exactly the kind of ohjective job here that the Board

' 12 oUght to dﬁ, and 1 know wants to do.,

13 I just want to concliudde again with-a reiteration

14 of what ynu ares all abnout, what NLADA is all about, which is to
15 provide quality legal services, hiqh-quality'leqﬂl sarvices

16 to the best of our ability within the limitations nf the Act.
17 But let’s not Forget what the initial, what the major direc-
16 tives of the Act are in that reaard, including the provisinons
19 as to high professinnal standarrds of'the lawvers in the

20 pronrams and the overriding objective which is tn provide

2i equal justice to the poor so that they wiil frel a part of our
22 lernnal systém, nosncial systen, and nnt excluded from it,
23 ‘ Thant ymr, Mr. Chairman.

24 - CHATRMAN CRAMTUL:  Are thare Any auestions for

25 Mr. Prnnks?
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| MR. BROUSHTUM:  Mr. Bronks, vou understand,! am
P sure, there is cdisagreemant with your statement as to the need
3 for providing services for research ‘as a part of a whole
4 commi tment to qUaLity services to tha2 pnor.
5 [ think the auestion vou indicated is how it has to
6 he d¢ana in licht of tﬁ@ Act. . Is it your position, sn far Aas
7 “the Act is concerned, As is now written, that the Board must
2! taze over research, training; clearinahouse infarmation,
& and that the question of Heard participation, litigation,
1C or praviding haékup centers funds is subject to qnestinﬁ
11 or is there a difference »nf interpretatinn?

' .f2 MR. BROOKS: iy position on that is that research
13 is An essantiAl parﬁ of litigation in the ordinarv cotirse of
| 4 events, Lot L think there are two kinds of research; abstract
15 research which might be on a different plane; then case -
16 orientaed res=arch.
17 But case-oriented research in itself is a broad
e af@a, and any private practitinner does a certain amnunt of
| G backarnund research, keeping up with cases, attending
20 PL; s5e58inns, cnnﬁinuing lrgal educabion sessions tn keep
21 hinself in gond shape, and he calls on experts who dn that in
22 the normal course of practice.

23 [ think sn far as it can nhe equated at least tn
24 what would happen in private practice in that reaard, thera is
25 no auestion in my mind but what that can he done under the
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statute As it is nnw written bv agrants nr contract, hecause
it is directly related tn litigatinn with the lacal proqgrans
or regional prngfams.

I mnke_no distinction. I should say a proagram
offering clients”’” servicas directly to clients, be thay
renional, natinnal nrllocal.-

To the extent the ressarch is related to that kind
of case practice, it seems t5 me that it can done, shotld
he dnne by arants, or contract. #Hesearch in relation
tn-methods nf delivery of leagal services, generalized research
to some extent, I think could he extinauished {if it is

not directed to client-ariented activities,.
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MP, BROUGHTUM: As 1 understand the position in
NLADA fn support of a Kastenmeier‘amenﬁment, which is now
hefore Conaress, which wnuld in effect amend the so-called
Green Amendmént; is that =- |

M. BROOKS: That is correct, and [ would like to
make clear my feelinq'nn that.

I feel thal the scope of the Act, as written, is
reasonablv brnad to prnviderfundinq for at least most of
what the‘hack-up centers dn now,

n tﬁe other hand, there hasg Been very serinus
douht expressed. Hs. Graen has been eloausnt an the subject
this morning as to what she helieves the Act now meAans,
wﬁich walledd be contrary to my nosition on it, and the
position I hope the Beard will accept,

And in order to clear up that ameqdment, nossible
nbjectinns to the Bnard carrvina out its mandate tinder the
Act, 1t seams to me it would he2 very helpful, if nnt essential
for the orderly conduct of the Board’s husiness, to have the
so-called {astenmeier Amendment passed and adopted as well
as the point which [ alluded to before: the fact that here
we hava a reprasentative or sponsor board which was not in

existence when the nriainal Legal Services Corpnration was

(’i(f(')[lt 6’:,{ -

Hohody knew who the President was gninn ftn appnint,

whether it woitld bhe a hunch of radicals or conservatives, or
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an that is known, it seems to me the Congress is
in a nuch hetter position to trust the Board than thev might
have felt they Were back when. And the Bnard, in my opinion,
ought tn have that.discretionary Aathoritv. Thev don”/t have
to fund any back-tp centars. - They dnn’t have ftno fund anv:
activities if they feel it is contrary to the Conngressional
intent, contrarv to the puhlic interest.

But they have the discretion and it can, I heliave,
avnid a great deal of unnecessary arnument and possible
sniping of the Bnard.

MR. BROUGHTOMN:  In nther words, you are sugjesting
that the benefit from the Kastenmeier Amendment would be to
clear this up. Is that what vou Aare savina?

M. BROOKS:  Yes, that 1s essentiallyv my npinion.

M. BROUGHTONS  Actually, that would be an act of
proposal which amends or repeals the Green Amendment heforea
the Green ‘mendiment is actually considered by this Board in
light of the directive from Congress.

e BROOKS: Certainly it deoes. [If It didn’t have
some effect like that, it woitldn’t be necéssarv tn constititte
Aan amendmant to the Act.

n tpe nther hand, in form it 15 an amendnent, In
forn {t is a repeal, if you like, of the Sreen Amendment.

In substance it . i5, to mv mind, putting the responsibility
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where 1t healongs,. in the hands nf a responsible bnard who
can coﬁtrol it and, as Ms. Graen said. ntghnt to cantrnal this.
MR BRUUGHTON: I appréciﬁt% vou coming.
Thank wOll.
MR 3REGER: ] was wonderinag under your rendering

aof the Green Amendment, are there any Activities which the

“back-ip centers nnw engane in which vou wnuld agree tn be

proscribed, and if so, what-ﬁould thnse activities bhe?

MR. 3ROVKS: T can answer that only this wavys
My impression iS -— dand | don’t want to be nderstond as taking
a firm position on it == hut [ believe that the clearina house
activities would be something that would be at least pnssible,
let’s savy, under the Act as now written bhecause thev d@ not .
felate‘dirqctlv tn client Aactivities.

ihare is a nortion of clearina house activities
which I think can be deemed to be directlv client-ralated,
So [ hesitate tn riule aut that, and I thint that is the kind
af thinn thaft fthe study «ill bring ot far mnre cleariy than
I cén with mv genaral Ynawiedos of hack-up centers.

But thev will pinpoint these thinms, I believe,
in such A way that the Poard can exercise far better judogment.

CHATRMAN CRAMTOM:  Ara there further auestinng for
Ur. Bronks? |

(No responsa.)

CHALRMAN CRAMTUN . Thank% veu very much for cominea
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down from Hoston and givina us vour views. We very much
appraciata it.

At nuf last meeting it was scheduled to hear

J. - LLawrence #cCarthy, the former Acting Director nof Lenal

‘Servicas.

Unfortunatély, we were not able to hear him last
time. WNot because of his inahility to attend, hut the board’s
ability to be present. when hé was in attendance.

Mro McCarthy, we are‘deliqhted to have you with
us today. Procéed As yo!p wish after idehtifyinq yoursealf.

M. HC CARTHY + Thank you, fr. Chairman, and
memhers of the Board.

1 reqretnl was unable to meet with vou a month ar
so aqgo, or when ynu were first constitubed as a Board and
requested me to. appear. I was, as ynou said, at one time the
Actina Directnr of this program, and sometimes when mndesty
deserts me, [ am npleased to think that 11 people renlaced
me Qere a2 had fatled,rnerhaps Il peorle havina tn hear
the stress and strain that anes with tho animal known as
leqal_ser?ices.

Thare was a lot nf fun, and it so hettered and it
nAarte me more charitable of thosa who opposed me, and more
suspicious of my friends.

[ am originally from Hoston, and in ponlitics therse

is An old savina that nobndy wants tn hear the monkey whan the



avh

o

11

16
17
Ho
v
20
21
22
23
24

Qg
organ grinder is in the romm,

- Ms, Green has given such a comprenensive and a
briiliant exposition af the leaislative historv, in accordance
with the positihn_I take, I would like ton adopt her remarks
to the extent it is leaitimate to do so, and say 1 Aanree the
intent nf Congress was tn identifv back-up centers as
entities, not in terms of sophisticated distinctions as to what
they were doing, but as entifies in And nf themselves.

Hhen the questinon was hefore (Conaress, the issue
was A volatile ﬁne. [t was ona about which many peonle felt
areat passion. Theres were subtle disfinctions such As
lawyers like to sntertain.

I notice in the Washinaton press there is a graat
aehate rmoina on as to the standing ~f lawvers, whether they
shauld all he skilled. [hese were nnt addressed bv the
Conaress. What was addressed was what the back-up canfers ware
doing, whether or not they ouaht to he continuad,

[ wonuld . like to speak very brieflv on that, [ am
acina €o éuqqest what [ recard, with_some mndaestyv, a snlution
to the prablem of ¢cn-cnunsel, at least on2 as I see it.

As 1 remember it, and [ hope vou will check me
on this, that the back-up centers stvled themselves as
hack-up centers on their own mnotion, sn.tn speak. Thev ware
funded under Section 232 of the Feonomic Jdpportunity Act,

and as 1 remember the grants as they came in, tha ones that
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I saw, they bnasted with legitimate pride ahout the gond work
thay had dene in litigation activities. They were considered
by the Jffice nf'Leqal Sarvices as groups which did high-level
legal research énd a gond deal of co-counsel work,

Ihdeed, in the conference report, one of the
original c¢anference répnrts which was filed, the hack-up
centers are defined as penpnle who provide co-¢counsel wnrk.

The term "research" is given that extension. As
8. Green has sAaid and as I well remember, it was the
litinative actiVitv nf the back-un cent@fs which called it to
the.attention nf pnlitics who engaced in the refonrm of the
Act so that at the time the quastinn cenfronted the Hotuse
and later nn, as I hope I can demonstrate brieflv, when it
confronted the Senate at the ultimate moment, the back-up
centers ware seen Aas groups which engage in hiqh~1evel and
litimation, specifically the husgina case and the authority
far funcing the back-up centers was regarded as, properly,

a section of the [Economic Upportunity Act.

I will leave to your conéideration the extensive
discussion whch s, Green made abnut the intent nf the
lanislatinn when it nassed thraiugh the Hatise, hut there are
two nr threan matters which [ wonuld like tn call to vour
attention about the restaration of the ﬁreen Amen-dment.

After [ left the Office of LLeaal Services, 973,

and returned to private practice, I fallowed the develapment
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of this Act with considerable -interest, and [ nnted that
when tHe sanate passed its version of the legal Services
Bill, that it did not retain the (reen Amendment..

i aléo_obSerVed the Administratinn at that time
was showingy considerable reluctance in scceptinag the

~

confarence rule which also would have dropped the OGreen

Amendment.

I wentrpersnnally‘tn the White House, A verv
interested citizan at that time, because | helieve the
statute essentiélly was a good one. [ believe it was nne
that otught te be adopted. I believe 1t could bhe adopted if
the back-un center provisinn of the‘Green Amendment was, in
fact, restored, and [ sunassted a strategv bv which this
coula he hrought abnut.

[ clairm no paternit? for this. I.was interestad
in reading in the paper =-- and since it has bheen published
in A numbar of places -— that the Yhite House did contact a
numher of leading memebers in the House on the ﬁepuhiican
side, And suniested the restoratinn ﬁf the Green Amenciment
wotild be the nrice that would have to he naid [or Presidential
signature.

At this point, T wnuld like tn call tn vour
attantion 3 statement made by tHenator Jévits in ennnectinn with
explaining this to his cnlieaguas., T deon/t thin% anyone

neads tn say anything on behalf of benator Javits., He is
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! certainly a4 man whnse presence in the Lenate has made itself
2 fe[t over many long vears, whose preparation and intallectual
- 3 brillianée is_weil Lnown even amona those who disARaree with
4 him. When he sbeaks, I think we shottld lisfen.
5 I have é lot of papers hera, and if [ lonk thrnngh
6 then I would like to refar to a statement by Senator Javits
7 on July 4. "Ye said, "We have a letter, Yr. Taft, ¥r. Nelson
8 and myself, a copv of_which-is on the desk of evervbody,
Q signead by Hessrs. Nelson, Taft and mvself, reading in part
10 as fnllowst “[he undersigned sponsars of the Léqal services
I Bill have received‘assurances from the Administration that
' I2 the bill #ill be signed inteo law hy_the President if the
13 authnrity to make qrants and contracts for back-up centers
.14 is drovpe:d, leaving intact the authoritv for the corponration
15 to undertake back-up ressarch and support of activity directlv
16 through its own employees in the [louse hiil.’”
[ I would like Lo underscorz, if I mav, the authority
.IR tn make grants is withdrawn, and contracts, is Qithdrawn from
1@ tha corpnfatinn. e was challenaged by senator Curtis whn
20 strrested —— who satd, Ylhe first information that [ nnt
21 was that while there ware some jdeas ponintina towards the
. 22 Siqnature or approval of this [egislation, it was nnt
23 pasitive vet. The matter would be Uﬁdef consideratinn till
’ 24 it was laird on the President’s «desk, That is a distinct

2b feeling I have. Upon completinn, there would be many who
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.House the managers. of the bill there will move to contour in

93

" SENATOR JAVITS: May I explain that. May I differ
with the Senator. -I think it has everything to do with the
powersfand_scope of their work. For this reason, I am agreeing
with the establishéd situaticon. In this case, the centers have
been working witb-law schools and they have a certain type of
approach. What is left here is simply our in-house operation
like those of any law firm, énd'that is what the House of
Representatives intended f@r and what the administration has
indicated will be signed. "

MRS. GREEN : Mr. Nelson said just prior to
that, that what the agreement was on was the final compromise

of the bill, which would be that upon the bill's return to the

the Senate amendment with a further amendment to substitute
the text of the conferehce agreement with the exception of the
authority to make grants and contracts for backup centers which
would be eliminate&. I say that there would have been amuse-
ment, consternation, but certainly.disbelief in the Senate if
at that time, July 16, '74, if they could have foreseen on
December 12, 1975, a serious discussion going forward that
there was authority to continue to fund backup centers as
they were perceived by the Congress at that time. At least
so it seems to me.

That pfiCe that was paid for you gentlemen to be

here at a board, was that the backup centers would be
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eliminated root and branch.r Let me say in my own defense,
that was not my private position. As a lawyer, I always
recogﬂized'the need for co-counsel activity. But I was not

a member of Congress, and with one exception, neither were
you. As lawyers, I don't think we can substitute our judgment
for the clear intent of the Congress even though it appears to
reach a draconian result whiéh we may not like.

The previous ggﬁtlemen, Mr. Brooks, I think -~ the
previous speaker said legislative oversight is the way to
approach these‘questions. And if I may'say again, one of the
Ehings that has gotten the Executive in trouble is to appear
to disregard the intent of the Congress. If the screaming
United States senators decide to eliminate authority to make
grants and contracts to backup centers, I suggest we consider
fhat as the final word until Congress has spoken. It was not
my private positioﬁ, and as a matter of historic interest, I
recall pulling from my files a regulation promulgated by the
Office of Legal Services of generai difficulties that need not
be referred to at this time.

It is very clear tha£ a lawyer, over-matched in the
courtroom, representing a poor berson,‘needs and indeed must
demand quality representation, and there is nothing offensive,
ﬁothing nefarious, and nothing sinister in providing co-counsel].
I think you can do it. I think you can do it now under the

present statute without any reference to the backup centers,
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and I make bold to suggest them both: the first is that
portion of the staiute which refers to making grants or con-
tracts‘to ensure quality representation. One member of the
board -- I am not sure which one -- asked what would happen
in a two-man léw firm where you needed heavy assistance in a
particular kind of case. Could it be done from a statewide
operation in Atlanta, Georgié, or whatever. I think it clearly
could, but I think more than that it lies within the province
of the board to make‘a contract with a lawyer, a retainer

with a lawyer who is an expert in the field to assist as co-
counsel in the case to provide guality presentation for poor
persons.

I have no difficulty with that. I see it as clear
and concise at the present time with Congress to provide.

I suggest another field where co-=counsel activity
can go forward, and I confess this may be somewhat less
perfect grounds, but as far as I remember, and indeed one
forgets a lot of law, I always thought it was black letter law
that a corporation was a separate entity, independent of the
people who work for it.

For example,_federalliaw and, indeed, most state
laws, prohibit corporations from making contribution, but they

don't prohibit people who work for the corporation from making

contributions. The statute refers, interestingly, to the

corporation itself. That pronouncement, to my way of thinking
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means a lawyer shall not himself participate in litigation on
behalf of the client other than the corporation. I think

this méans what it says. It means that the ngal Services
Corporation of the United States versus HEW, versus the
Commonwealth of Massachusetts, or versus Joe Smith, is somethin
you would not do.

I am not offendedlat all by seeing attorney so and
so of the Legal Services Cérporation entering an appearance
as co-counsel p;oPerly admitted in any stage of the case in
any court, state or federal. I have no difficulty with that.
I think it is acceptable from a classic legal definition of
coréoratiOn, and is separate and distinct from its members.

I suggest under either of those heads you gentlemen
-- with either of those fountainheads, you gentlemen can
find the way to solve thé problem of co—counéel.

Let me suggest one other matter. I don't hold
myself out as an expert. I loéked, for the sake of interest
the other‘day, at the most recent edition of the Consumer
Protection Act, and I notice language in there which said
that the Consumer Protection Act, when it goes to court, must
appear in its own name. I suggest to you, as a tune just to
harmonize by, it would come out this way in this statute;
that is two peices of legislation were dragging along at the
same time. |

The Consumer Protection Agency, controversially

&l
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were to have been given this_power, but the Legal Services
know they ére not going to get it. That may explain why no-
whére in the debate or corporation reports that I have read,
is there any expianation why this appeared in there.

I will try to abbreviate my remarks. I intend to

close at this point and offer myself, my availability, for

'~ any questions.

Simply to summa#iZe: I believe that you are
mandated to eliminate those entities which were known as
backup centers at the time the law was passed. It was the
clear intent of Congress, and it was the price that was paid
to bring you here. I don't see it worthwhile and wholesome
thaﬁ co~counsel activities need to be eliminated because of
that.

I thank you for your attention.

MR. ORTIQUE: Mr. McCarthy, I certainly did not
raise this question with Mrs. Green because she is not an
attorney.. Doesn't it bother you, sir, that if this corporation
wants to hiré counsel, or wants to engage the counsel that is
necessary to aid and assist, that there would be some problems
with the client-attorney relatiohship out there in the field?

MR. 'MC CARTHY: No. As I understand the relation-
ship of co-counsel, when I have been involved in a co-counsel
situation, the primary relationship would be between the

attorney who had the case. I would hope you would see that
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the the lineup project attorney always retained the privileged
relationship. The co~counsel relationship is a difficult one.
We know, as_lawyers, that primarily the relationship should

be to the lawyef who has the case. I know that it is a
difficult one, and I am not going to pretend any of us has
succeeded in solving that.

MR. ORTIQUE: Supbose'this corporation wants to
determine that they are ali experts in the various fields of
houseing, health, old age assistance, and that sort of thing,
and wants to identify them and wants to say to the attorneys
in the field, we have got these persons and they are engaged,

is that counsel at the local level free to make a selection on

‘behalf of his client to provide the very best type of service,

or is this a conglomeration of judgment up here in Washington
ﬁaking that selection fdr him?

MR. MC CARTHY: 1If I understand your question
correctly, it represents the claésic éituatioﬁ we are up
against in that program. The free choice of the client is
inhibited when you provide him with a list. That is true with
the staff attorney system.

I am going to agree with you. If I interpret
your question correctly, it does involve that guestion, and
it is a serious ethical problem, but it is there and I am not
going to deny it.

MR. ORTIQUE: Your position is either we get the
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statute amended or we live out the backup centers.

MR. MC CARTHY: It may be a draconian result, one
you don't like. It may not be oné you like. But that is the
price that was exacted, and one that Congress paid.

MR. THURMAN: I share your concern about the
inability of the young field attorney out there, very often
inexperienced in these progr&ms,-getting co—-counsel, and it
seems to me if he is going_£0 practice law in the 20th century,
he should be able to get some assistancé.

Youf suggestion bhothers me, the suggestion that the
corporation can hire an attorney to go out and help him.
Corporations can only act through individuals. They cannot
act améng themselves. It seems to me that he funs sguarely
prohibition that the corporation cannot represent clients.

MR, MC CARTHY; I respectfully diéagree. The
corporation ‘can, in providing guality service, make a contract
withlany‘state project. That isg the way I read the Act. I
am suggesting tﬁat would be -- |

CHAIRMAN CRAMTON: If research training and technical
assistance, and clearihghouse information is included, why is ’
not a grant and contract for furnishing, somebody the corpora-
tioh has contracted to furnish, that litigation that you say
is prohibited under research, training and clearinghouse
activities?

MR. MC CARTHY: I grant you, if we allow ourselves
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to think that the only time.that lawyers have ever done
research or co-coﬁnsel activity was through a function of
backupncenters, what you say has backup force. I disagree
with that. I know my lawyers have always perfomred these
co-counsel activities and they were not backup centers.

MR. BROUGHTON: Are you suggesting in your judgment
under the statute, or at 1ea5t in your opinion, this corpora-
tion could, in effect, proﬁide, as part of its staff, so-called
in-house lawyers, perhaps trained in certain specific areas,
and do frequenfly involve the poor, and that those lawyers
could be abailable to help a local project attorney who gbt

involved in a case that was beyond his experience and beyond

‘his ability, we'll say, to handle without some specialized

help?

MR. MC CARTHY: Frankly, I agree with that com-
pletely. That is my interpretation. I have no difficulty
with £hat interpretation, |

MR. BROUGHTON: Would you extend that to the point
that that type of service could be maintianed by this corpora-
tion on a.regional or even local basis throughout the country
if that was determined to be neéessary‘to provide these sup-
port services for the project?

MR. MC CARTHY: I would want to think about that.
That gets very cloée to what the fheory was, and what the

thinking was behind Mrs. Green's amendment. I guess I lean
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towards saying that it probably should be to deal faithfully
to the spirit of tﬁe statute as I read it. It would have to
be sométhing that is centrally located, like the Department
of Justice. I khow it still maintains a number of litigation
specialists in ﬁashington who fan around the country to do

work. That would be the way I think the philosophy of the

_statute would lead me.

MR. BROUGHTON : Are you familiar with this type of
service so far as it.—— for example, the U.S5. attorneys in
Live Oak; California, where I live, does it have access to
research, say, in bank research? The Justice Department in
Washington may have a catalog in some way that they can draw
on. |

MR. MC CARTHY: To the best of my knowledge it does.
I.don't have any personai experience in that area. When I
was acting director we did meet and talk with a Mr. O'Connor
from‘the Department of Justice who maintained this shop in
the Department of Justice and went into a good deal of detail
about how he worked it. I think it was in Washington, and it
did go out around the country and was available for specialized
research, and litigation. Thesé-lawyers would sit down at
counsel table. ’

I don't suggest either that there is an exact
parallel. I believe the Attorney General of the United States

can override the local -- I don't think you can do that




i

Ace-Federsl Reporters, Inc.

tbl0

10

1§

' 12
13

14

15

16

17

18

19
20

- 21
22

23

24

25

102

because of what the Congress has provided.

MR. STOPHEL: You recognize your definition of
co-counsel differs from that of Mrs. Green's.

MR. MC CARTHY: Yes.

MR. STOPHEL: Her interpretation'is -—- as you and
I say, when we get co-counsel, we want him to do everything,
even hold our hand. But in hér interpretation he can do
everything outside the couft, but not in the courtroom.

MR. MC CARTHY: What I regard as a classic legal
ihterpretation; If someone should show me legislative history
to the contrary, I would bow to it. That is where I stand.

I don't regard it as a very -- I don't think co-counsel woule

‘be an issue you would hear much about.

CHAIRMAN CRAMTON: Are there further questions?

(No response.)

If you are wrong, and Mrs. Green 1is right, that
co-counsel are specialized litigation assistants, and cannot
be prévided in either of the two forms you mention, or by
corporate employees itself or by means of grants or contracis
to law firms, or grantees, then does the Act need to be
amended?

MR. MC CARTHY: Yes.

CHAIRMAN CRAMTON: You would say an effective legal
service could not be carried on if Mrs. Green's amendment is

accepted?
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MR. MC CARTHY: I have taken a good deal of personal
abuse.for what I regard as a father moderate to conservative
positioh that I took on the prograﬁ, and i am going to back
aﬁay from it.now. Most definitelf in those cases where a
lawyer needs ex?ert help, he ought to get iﬁ. It is ridiculous
for a poor person to come into the .courtroom and'get a dreadful
result because his lawyer doesn't understand the case. I am
as offended about that as anything.

As a practicing éonservative -

CHAIRMAN CRAMTON: If the court agrees with the
Green interpretation, you would support either the Kastenmeier
amendment or some other amendment;

MR. MC CARTHY: Some other amendment means some
other which authorizes co-counsel or litigation assistance.

MR. MC CARTHY: So iong as I wauld'draw it up
myself.

CHAIRMAN.CRAMTON: Are there further questions for
Mr. McCarthy?

(No response.)
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CHAIRMAN CRAMIGNt T[he meeting will come to order.

The next person who is scheduled to address the
Board in relation to Section 1006(a)(3) of the Act is
EIi Spark. | |

Mr. Spark, would ynu intrnduce vourself, and then
address the Board,

MR. SPARK: My name is ELi M. spark, and I live
in Washinaton, D.C., and didh’t have tn come from Boston., I
was admitted to the New York Bar in 1929, so that I think I
am probably the'oldest practitioner nf the law in this ronom,
or very clonse to it. And I represent the traditional era nf
the Bar in that respect.

. I practiced law for 20 vears in New York with

firms like Wile, Gotshal, and Manaes (?); Goodell, Hoffman

and Spark; and Wegman, Spark and Burke for 20 years, and since
1949 1 have been a law professor, sn I have been in legal
education all that period.

I am now referred to by the authorities as a
professor emeritus at the Catholic UniVQrSity af Amarica
where | lést taught, hut.I am A professor. I have a right
to tenure. We won’t debate that, That remains to he thrashed
out. |

Parply, it relates to my views on such things as
what you Aare discussing this mnrning, the meanina and

implication of this Act, and the lLeagal Services Program.



105

.ave
] I speak td you both as a lawyer and as an active
2 practitioner for many years, and as a legal educator with
;. 3 vast experience in this country and in other countries all
4 through LAatin America where I have been a full-flight
 , 5 lecturer, for aexample, where they have the tradition of sncial

6 services to be rendered by law school graduates before they
7 get their degrees, and where their pnverty is enormous by

8 comparison with the worst po&erty we have in this country.
9 So I have some notion of what the rest of the

0 civilized world-thinks is the appropriate function of leal
11, assistance to the ponor. [ speak to vou also as a taxpayer

! 12 who has to pay the bill for this ongoing activity which is

13 called LegAal Servicgs Program, but which covers, I should
i4 point out to you, a great many thinqgs, and always has, that
() are not remotely related to lejgal services pProqgram.
16 And 1 speak also as someone who has personally
17 done a lot of free legal wnrk over the vears as a lawyer and
IR as a counsel, Aand who has had people in his firm whn Jdid
19 free legal work over the vyears In tﬁe traditional manner for
20 specific clients on specific matters.
21 At the onutset, let me say that if there is one thing
. 22 I do know something about, it is the law of evidence which |
23 I have taught gince 1949.‘ And [ know somathing about
’ 24 interpretation of words. And [ know something about doctrines

25 like the practical construction which people put on a
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document or contractor, statute or anything else.

And I ¥know that words that have meaning that they
take on in the context of existing tradition and historvy.

un this busiﬁess of back-up centers,‘l happen tn
have ciipped hack in 1974 A piece from the WHashington Post.
It is dated Thursday, July !l, 274, headed "Deal Made on
Legal Services" by Spencer Rish (?), Washington Pnst staff
writer. |

It gives us the meaning that ordinary people,
readers of the Washiﬁgton Post, and reporters for the
Washington Fost, understonod to be in this statute, and in the
Greeh Amendment.

And 1 just want to read you a few snatches from it
to get the point. 5enators Javits and Taft, two of the
senior Senators, told the Senate they had Assurance from the
White House that if the provision for funding 15 legal
back-up centers is dropped, the President will sion it. The
senators have certain finances which are Jdescribed ta provide
research énd development model briefs, nive quidance, and
sometimes furnish season=sd attorneys and professors to help
the often inexperienced lawyers in conurt,

"A conference report on the bLill permittihﬂ‘hackwup
centers is already approved Ly the House, but would be judyed

in favor of a new bill excluding back=up centers., Callinyg

the back-up centers hotheds of sncial activism, the House
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initia;ly excluded them from the new bhill, but then bowed in
accordance and permittad them in the Senate report.

“Senafe Conference, however, was thepn informed
that the bill féced a certain vetn unless the back-up centar
was stricken. Convinced that they couldn’t override a vetn,
they Aqgreed yesterday'to drop the back-up centers. |he
compromise requires the Senate to kill an existing conference
report that allows hack-up cénters and send the original back
to the House for new language.®

And 50 it gnes.

S50 much for what was understood to be the meaning
of the words.

If'I'may“say so, my notion of the term "back-up
center" —— and [ spent approximate=ly ¢ months in 1973 as the
Acting Director of the Program Development aspect of the
(Jffice of Leqal Services at the request of Allan McKay, and
Howard Phillips, so that I know something of what the
activities are for which funding is furnished throunh these
grants from the public tax money and the uses made as comparead
with what is authorized hy the statute and contemplated by
the Congress.

My notion of the back=~up center is that it is an
entirely erroneous term. 1t nowhere apnears in any statute.
It wasn’t intende& tn appear in any statute because it

misdescribes what they dns They are not back-un centers.
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] They are up=front centers. They have served as litigation

2 promotion and rpcnuragement centers, and 1if I may use some
. 3 not frequently heard words these days, they are champerty
4 and maint@hance'centers. As they actually function, they
. 5 - promote the bringing of litigation.
6 No society.can he ridden with litigation about
T everythinq‘in the world. A stable society requires A lenal
8 system in which people will,‘fnr practical reasons, work nut
9 adjustments to situations and snlve their proﬁlems with the
10 help of legislafion and decent courts.
1. What the back-up centers have heen dning Iin fact,
! 12 if you want to cAall them that, are such things as nublishinag
13 Leqal volumes containing materials hard to come by for the
14 ordinary lawyer on welfare rights. and nn things of that lkind,
15 \ They have paid Catholic University between $1
16 million and $2 million for adequate training of so=-called
7 lawyers who would have been staffl lawyers, and handlaed these
18 matters in local law offices. [ don’/t know that any téxpayer
1R% whao thnuqht his contributinns in the tax for this progranm
20 were being used to benefit a particular institution identifind
21 with a particular individual who Tirst gave this program
. 22 tbe cast it had under the old kconomic dppertunity Ack, worild
23 apprové of that:
’ 24 : I'nat money has hean used for such thinys as

25 creatinag law schools, the Antionch Law tchnol. @Hhoever heard
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of giving a million and a half dollars to help start a law
school which would train people who, if they ever ot

throuqgh and passed the Bar, would hecome poverty lawyers?

They have Suppofted programs like the Peqis Aand Cleo, the
Reais to provide a kind of aristocracy among lawyers, anrd

Cleo to provide accesé to law schnnls nr by definitien,
unqualified law students, unaqualified applicants for admission
whn could not otherwise receive it, and given three year
grants.

I made a study of the Clen projyram, and [ don’t
have all my data with me., But I can aive yvou a lot of
statistics about how little that has accomplished. This
program in the best ftradition of the leqgal professinn was
intended to be in its initiatinn, it seems to me, A means
whereby the pnor individual client, who would normally
turn probahly to saomeone local individual practitinner with
his qriévances bt couldn’t atfford to pavy him, wnisld hea
ahble to do so and not have to worry About paying nim.

It was nnt intended to créﬂte a class nf poverty
léwyers. nimhering several thousand, who make a caraer of it,
and the class of poverty law administrators who make A
career of it and the class of prhfessnrs who supplement their
earnings by acting as assistants and counselors and fFlittineg
hack and forth between law schonls and so—-called backuo

centers, spreading the gospel of the new life in which they
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engage.
| It was intended to do that on the whoale program
of staff attorne?s aé an incubts, it seems to me, was put
upon it originaily. That never belonged there and was put
there by people whn had that connception of doing aood, thAat

conception of activism, but query whether promoting litigation

“and creating people earning their livelihnod out nf creating

tensions and class fights of one Yind or annther is what
Congress ever had in mind, whether that promotes tha general
welfare or tranduility or anything else.

And I might acid it seems Mr. Justice Frankfurthaer
thouaht of such things as judicial restraints. A sensible
jUdQe knows that while courts may be able to issue decrees
and judqments, they are not stupposed to dn it except in
certain kinds of situations, and nnt to take'the whole world
for their horizon and get to work on redoing it, and painting
it all qoldeh.

Now, 1L seems to-me that this whele nntion that
staff lawvers need assistance, that ﬁonceﬁls 99 parcent of
what is done by the back-up centers. It is a verv different,

kind of thing altogether. The notion that staff lawvyers

- need assistance is false unless youn are praparad to sav

staff lawyers are inconmpetent, and are hired as incompetents.
A lawyer, aiven a license to practice law, is

answerable in damages for malpractice. In 20 years of my
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] practige, in substantial firms in HNew Yor', I don/t think

2 we had occasion to engage counsel more than five times, and
3 two of those timés, I am frank to say, were because of

4 counsel’s c105e'standinﬂ with the judges in particular

5 cases.

6 “Now, nobody said that the ordinary poor client

7 is supposed to have a lenal staff like General dotors, or

8 I[BM. He is supposed tn he aﬁle to get a lawyer, and nobody
Q said the taxpayer should pay for a legal staff like that of
10 IBM or General ﬁotors.

i 1hese organizations have grown so big, nne like

' 12 the Western Center, for example, which is a conalomeration
13 that has an enormous proaram. lhen l[heodnre Texlaw was
14 removed as the Directbr of the Leagal vervices uffices, he
5 turned up the next morning, I helieve, as an employee At
16 Western Center, a grantee of the Uffice of Legal Services.
P My predecessor in the Office nf Proagram bDevelopmant
I8 had written letters soliciting a2 jonb with Western Center
19 hecause that was a hetter racket than workinag In headinarters
- 20 where they had been trvina to put raticmnal limits an what
21 had once started nut with aid.
. 22 _ \I don‘’t aqgree a person shnuld get a lawyer for
23 gvery damn thing under the sun. Hot remotely. ot one in
24 a ‘thousanrd, Mot even if he can afford tha lawver. 1t would

25 be a terrible society if 10 in 100 resort to law every time.
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| We must try to find a stable responsible society
2 and not one‘that is at war with itself constantly, and
3 constantly has'ihstigators and suppliers, recruiters and
4 so forth. |
. 5 Now, vou have hesard from the President of the HLADA.

& I knew of the MNLADA half a century ago. The NLADA then waé A

7 1ot of respectable Wall Street and corporate lawyers who
8 couldn’t spend their own timé doing what now is called
9 pro bono work, and so they siupported organizatinons which
10 raised funds,
ir. | ‘ They'supplied fiinds to the Legal Aid Society of
- 12 New York and so forth to be able tn have that kind of thing
13 done for them,
14 ‘ Poorer lawyers, perhaps, did not contribute funds,
15 but volunteered services from time to tim=s to do this sort
16 of thing. ’lhat was what they once did.
17 For the past many years, my ahservation of the
18 NLASA is simply that it is simply a latior union of paverty
19 lawyers, careerr poverty lawyers windnu-dressed with a few
20 distinguished fellows who still think the same thing is aning
21 on that usad to'go on 50 vyears Aan.
i 22 | ‘ Well, it is no secrat that it dossn’t, and they
23 get fortunes nf money from the Gffice of Legal Services anld
i 24 from your corporation for so=-called technical assistance

25 to these qrantees.
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If you need some technical assistance ahout the
way your law office is run, and vou are a single practitioner,
you think it ovef and do it._make some decision.

If yﬁu.are a firm,'some of the partners aget tongsather
and do it, and fiagure out what ouaht to be done. Ur vour
managing attorney doeé it.

[f you are a Bar. Association, and tRey have some
activities, the g?oup-as a whole, the committeas nn it gst
together and do it. Thev don’t 90 out and hire somebody
that runs enormous conventions in Florida with fravel monies
paid out of public funds indirectly, If not directly, to
entertain the trade union of poverty lawyers,

I think this is an utter disgrace resultinag from
misinterpretation from the word ago, fhe initial comnencemant
of the so-called Uffice nf Legal bervices under the old
Economic upportunity Act, I respectfitlly suggest tn you that
vou scratch that and start all over aagain and lonk at this
from the point of view of the professinn. the leyal onroafession,
practitiohers. professors, et cetera, and think what the
objective should be., And then don“t lets look for ways to
figure out how to turn around the corner of what H4s. Green
very obviouslv said, and everyhody'knewlshe was sayingg, ansd
cnntiﬁﬂe the same nld, damn part thev had heafore which resulted
in practically killing this proagram,

There are some kindly men like Jim Kilpatrick and
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I some others whno buy on faith the notion that.evervhody ought
L6 have access to a lawyer. You know what the medical

profession has done with this, everybody nught £n have access.

B WM

You try to find a decent dnctor who knows what the hell is
wrong with you; and who vou can afford to pay if the insurance
doesn’t cover his bill.

This is providing a2 lawyer for the average poor

[0 I © N & ¥

client. All of a sudden the poor client is entitled to 22 law
professors and a couple of thousand poverty lawyers, and

hundreds of thousands of dnllars of the puhlic money to be

(o

i used in making a point about welfare riahts, or snmethinn of

12 that kind.

13 _ Now, that. is about all I want to say. If |
14 haven’t made myself entirely clear, I did nnt anticipate
15 speaking here this morning. I.thounht I ouaght tn pass this
16 alonag to vou. |
Iy I add only this.
18 My view ‘as a legal educatnr is that these activities
19 have dreadfully impaired the aquality of legal education an-
20 the law schools. And we don/t train lawvers to do the kind
21 of things we used to train them to do. %e train them to
. 22 be public activists,,larqely. There is some aroup in the
23  student body that will not buy that, of course. The areat
: 24 bulk used to buy it on the waves of the anti-Vietnam and

25 waves of other thinns.
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I would like to stop having the waves, and lets
héve'ﬂ'prnfessinn, decent, respectable, and honnarahle, and
personally responsible man for man, not through grnups with
mighty clibs and taxpavers”’ funds.

MR. THURMANS$ Are vou familiar with the code of
professional ethics?

MR. SPARK?® Yes.,

.MQ. THURMAN® Are‘you familiar with the code that
sub jects Aattorneys to discipline if he does not avail himself
of getting assiétance where he himself may feel that is
necessary?

MR, SPARK?® Yes, sir, I am.

May [ ask. are you familiar with practice in a
small town, as in Georgia or in Florida, where ths 6 or 3
lawyers in town all cooperate with one anothgr every case
they have? Two of them are on opposite sides of the casae,
but the four fellows in the same huilding arotund the corner
with the one guy, and they are conperating with the nther
guy every'time becatuse a lawver should know where he hasn“/t
got adequate competence and should get help.

But who gets this kind of help for the ordinary
average lawyer? Does avervbody hire Bailey and Heisner and
so forth? 'Ihis is a preposterous situafinn. Ynu have people
whnse names are call words in these areas because of their

function in sn-called back-up centers which [ say are
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] litigation promotion and encouragement centers. That is
2 what they are. And we ought to --
o 3 MR.-COUK: The remark that Dean Thurman made that
4 all the grants Qe.received, we receive orininally, are all
. 5 Aanticipatonry. ’The budgets are made out well in advance nf
6 technical assistance,‘and Are all deone in advance. [hey are
7 then made available.
8 [ think we should gn to the code of preofessional
9 ethics, as it also applies to us, and we look at our
10 creation of thonse things, whether thev will or will not on
Li occasion be effective.
' i2 We were asked vesterday to consider an entirelvy
i3 new field that we have neqlected. And certainly it should be
i4 given consideration, but I don’t think anyhordy can sav we have
) neglected any code or standard, although the individual
16 who was here yesterday said that the programs in the past have
17 neclected them. Mavbe he is right, but | think the
I8 distinction one has to make, cdn y5u préate the giants hefore
(R% the fact ér do you attempt to live within those rules anc
20 regulations after the fact occurs so that the adequate
21 representation that vyoir talked about can be’presented?
. 22 _ [ think that also has to he taken intn
23 consideration.
24 ' MR. SPARK® If you are asking ny reaction to that,

25 you have a lawyer”s observation internally in the uffice of



avli4a

e s

g

-

12

13

14

117

Leqal Services indicate that these are independent, ongoinng
entities that provide careers and distinction and public
facilities and iﬁcome for a lot of people who would like to
have them contihue merrily on their way, hut all things mnust
end, including gond things.

MR . BRUUGHTUN; You mentioned a statement when I

“was out of the room when you started, that the grant of

funds, OLS funds, to the training program at Cathnlic
University =-- you gave some fiqure, and did I understand --

MR . SPARK# It runs in the total of one half tn
two million dollars.

MR. BROUGHTON® As I have tried to become
acquainted with various proqgrams there and elsewhere in the
country, in the past, that was a training proaram, is Llhat
correct?

MR. SPARKS: It was supposed tno be a program for
training staff lawyers. The fact of the matter is that the
great bulk of that money, as [ understand it, was earmarked for
transportation, airplane rides back énd frrth to Catholic
University.

The University very happily tgok its usual overhead
charae on the tntal amnunt of erach grant, although the hulk
of the money was subsidy to airlines ana to Catholic
University.

I don’t keep saying “in my judament" and "if I/m
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rinht." It is just not my style.
| I include it in my comments; however.

If I have a wrong premise, I don’t have to he
apologetic.

MR. BRUUGHTUN: What is the relation with Antioch?

MP. SPARK: Antioch was founded with, I believe,
a million and a half dollars from OEQ plus a little money
from other sources, plus somé study made of a hundred thousand
by some chers of the feasibility of having a new law schonl
which would combine teaching of law with the practice of law
with the actual clinical work from the word go.

I don’t know how much additional grants it has
had since then. Itﬂhas had continuing grants. Although in
my position from OL5, 1 was about to recommend it bhe
refused extension.

Everybhody is battering down the dnors of law
schools hecause PhD”’s can”t get johs, and there is no-draflt
to worry aboﬁt. I have never heard of a law school Financed
by the takpayers, except Howard, in fhe sense that the many
persons on its budget have been paid by ta*payers.

T MR. BROUGHTOM: Has it been operating as a nrivate
law school?

MR. SPARK: Private law 5cho§l that grants
enormous‘scholérships and fellows and pays outraneously hiqgh

salaries to its law professors. Sach teacher has something
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to do with litigation. 4And thare is a civil war rining on from
the newgpaper with armed quards around --

MR. BRUUGHTUN: Is it an accredited law school?

MR . SPARK: It was provisionally approved within
one year. Many solid, respectable law schoeols have troubls
getting approval aftef three years of operation even on a
provisional basis, but this was a part of a certain wave of
certain points of view ahout.how the law should he used to
make the society, and I don‘t think funds of this cnrparation
or funds of therUffice of Lenal Services'should be usaf For

that purpnse or.were ever intendsd by the Congress to hbe used

for that purposae.

My last comment was that "legal research" is
usually done, in professional law offices, by the lawvars
in that office or else by young law students and clerks not

admitted to the bar as yet, and they also all work on briefs.
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CHAIRMAN CRAMTON: - Ms. Roisman.

On my list I have only two people
who hafe asked to address the Board, and they have spoken.

I don't know if Mr. Ray has spoken oﬁ this issue.. Ms. Roisman
spoke briefly at some earlier meeting. I hope there will

be time for Ms. Green to comment of add anything futher before
we adjourn. |

MR. BROUGHTON: Ié Mr. Ray going to speak? As I
understood the brief ~~ gnd I read it -- it came with a
covering letter from him on behalf of the projected advisory
group.

CHATRMAN CRAMTON: Mr. Ray is listed, and I don't
know whether he is the official representative of the group
in place of Mr. Delare on thislissue today. He is the one
to answer that question. '

First, we will hear from Ms. Roisman.

. MS. ROISMAN: My name is Florence Roisman. I am
appearing as a spokesperson for the Organization of Legal
Services backup centers.

There are oﬁly two things I want to say because,
as Mr. Broughton has said, we have made presentations to the
Board in writiﬁg and in oral form before. I don't want to
take the Board's time to repeat anything.

The first thing I would like to say is to respond

to the suggestions that Mr. McCarthy made about ways in which
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the Corporation could do litigation in-house. If I under-
stand him correctly, he made two suggestions: One was that the
Corporation ‘could make contracts to have litigation done by
outside attorneys; and the other was that the prohibition in
Title VI b{c}) (l), which speaks to the Corporatiop, for some
réason, does not apply to the empioyees of the Corporation.

I want to say one sentence. With respect to the
first of his argﬁments, it'ié contradicted flatly by
Section 6 (a)(3), which doesn't say anything about backup
centers, but does say something about grants and contracts
to perform certain functions. It says the Corporation may
not, by grant or contract, provide certain functions, one of
which is research. How that can be read to allow contracts
with private lawyers or private firms, which it cannot be
read to allow a contract to a university or iaw school,
escapes me entirely.

Secondly, the discussion as to what é‘corporation
cannot do, its employees can do, I want to point out three
things. It is my understanding a corporation can operate
under and only through-its employees.

If you look at 1006 (c¢) (1): "The Corpration
shall not itseif participate in litigation."

It does not say "litigate." It does not say be
listed as co—counsei. It says "participate in litigation."

The second thing I want to read,because it is long,
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can be summed up as legislative advocacy. In (¢} (2}, the
statute specifically distinguishes =-- or includes, I should
say, the phrase, "personnel of the Corporation,” in its dis-
cussion of what. the Corporation may or may not do.

So if ﬁhere could be a matter of general law,
any suggestion that what a Co;poraéion is prohibited from doing
in the rendition of legal services to eligible clients,
employees.of Mr. Ehrlich may.go out aﬁd litigate as president
of the Corporation, although the Corporation may not do it in

its own name,I think the language of 1006 (c) (2} would rebut

- any suggestion that that would be consistent with the statute.

That is all I want to say about Mr. McCarthy's
suggestion.

I want to say one other thing. I was struck when
Ms. Green spoke. By her observation, it is of questionable
use to listen to the opponents and cite them with authority
with respect to the meaning of something.. I want to point
out that several of the people from whom the Board has heard
this morning at great length are opponents, not only of backup
centers, or the_performance of certain fucntions, but of the
Legal Services program.

Ms. éreen voted against thé Legal Services bill
when it included her amendment,on the final vote, when it
included the Green Amendment. Ms. Green was reported as

voting in opposition to it.
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With respect to Eli Spark, with whom I serve on
the law school faculty, I speak not as a spokesperson, but as
a former associate, of professor of law, and one active in the
soclety of law teachers, that he has been in an
oPéonent of an effective national legal services program, as
I‘suspect his presentation made cléar.

If the Board were interested in a parade of
distinguished professors of iaw,in which number I do not
count myself, the association of lawyers. and association of
law schools could provide a limitless supply of witnesses in
that capacity.

If there are any questions, I would be glad to
answer them.

CHAIRMAN CRAMTON: -Do you have guestions for
Ms. Roisman?

MR. COOK: My only remark up to this point -- aill
of the material-thétball of us on the Board have received,
almost without exception, has been to rebut what every
inference there may be in the Green Amendment, whatever
exclusivity there may have been within the confines of the
Green Amendment, and I think it is incumbent upon us to do
ourselves the éervice of hearing Ms. Green as well as have
all of the memorandum and all of the briefs that we have
received up to this point.

MS. ROISMAN: I hope I was not suggesting we should
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hear Ms. Green. I was interested, myself, to hear her.

MR. COOK: I just want to make the point clear, it
1s very apparent in some of the memoranda we receive that we
did not hear the remarks, or the remérks were not quoted to
us of Carter Kingé, chairman of the commitee, the remarks of
Congressman Quie,_the'remarks‘of oﬁher members of the House,
but somehow or other, the depth of that research was con-
fined to remarks that.were more in tune to the philbsophy
of those who were making the presentation than to give us a
full and complete overview of the entire debates.

MS. ROISMAN: I appreciate the fact that the
Board has had before it several different analyses. The
project advisory group has submitted one. Hogan and Hartson,
which is your 6wn staff presentation, performed what I I see
as an objective, and certainly dispassionate.analysis of an
extensive legislative history.

What strikes me about the legislative history, taken
és a whole, is this: I don't have any doubt that Ms. Green
wanted to end backup centers. It is perfectly clear td me,
as a lawyer, that the Green Amendment, Section 1006 fa)(3)
of this act does not accomplish this result. I think I under-
stand why, and i think the reason is that many of the people
in Congress with respect -- I have to include Ms. Green --
who were involved in.the drafting of that legislation and of

that section, in particular, didn't know what the backup
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centers did. They .didn't understand the functions that the

backup centers performed. There were not hearings held, as

Ms. Gréen has already told you. There was hever.any descrip-~
tion, extensive. or otherwise, presented to anybody in
congress aboutrwhét the 16 very different institutions that
we lump together by calling them béckup centers do, There
were specific things that many people in Congress objected
to, and they were told by otﬁer members of Congress that that
is what the backup centers did, and the legislation was put
in terms of those functions and prohibited the funding of
those functions by grant or contract.

But I don't know what your study is going to show,
but my guess is, based on what I know about the 16 different
backup centers, is that study Qill show-that virtually all that
the centers do is not the sort of thing that.is prohibited
by 1006(a) (3).

MR. BREGER: Ms. Roisman, how do you understand the
statement of Senator Javits to other Senators in July of 1974
that the price under which then President Nixon would sign
this bill of enacting ﬁew law would be the removal of
aﬁthority to fund backup centers?

MS.JROfSMAN: I think there are a couple of things
that are interesting about those comments, one of which it
ié terribly importan£ to remember. I think that the Green

Amendment, when it was originally introduced, it was
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originally introduced a year and a half before the legislation
was effected, and again, as Ms. Green herself pointed out |
this morning, some very dramatic changes were made in the
legislation outside of the House and long after the Green
Amendment was intfoduced.

One of them was a prohibition of the Corporation
engaging in litigation. It may havemade sense on Day One,
at the beginning of the year;and—a-half—period when the
Green Amendment was first introduced, to say research in-
cluded co-counsel activity. It doesn't make sense to do that
when you are dealing with a statute that -~

MR. BROUGHTON: You refer to the Hogan and Hartson
memorandum. You are taiking about the latest one of October 31
that you have seen?

MS. ROISMAN: That is the only oné I have seen.

MR. BROUGHTON: Page 3. I don't know whether you
havé a copy. At the bottom of Page 3, this statement is made:
"Research, training, technical assistance, and clearinghouse
activities not directly related to the provision.
of legal services to eligible clients can be undertaken by
the Corporation itself, but cannot be funded by grant or
contract."

Do you agree with that conclusion?

MS. ROISMAN: I am looking at Page 3, and what I

see is a direct quotation of 1006(a) (3).
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MR. BROUGHTON: No. The bottom of the page. That
is the sentence I just read.

MS. ROISMAN: I have to give you two answers.

I, myself, think -- personally think -- that that
is a more narrow reading of the stétute than the statute
requires. 1 am not sﬁre that Olesbuck has an official positioni
I suspect 1if it does, this is not an unreasonable interpreta-
tion of the statute. I think it is important to emphazie
that I do, and I think this is an Olesbuck position --
disagree with some of the specific lines that are drawn in the
memorandum.

For example, as I understand the Hogan and Hartson
éosition, it is tha£ model br;efs, model pleadings, I think
those are the expression, that are used can be done in-house
by the Corporation staff.

I don't think that is consistent with the statute
because the statuté prohibits the Corporation from participat-
ing in litigation{ and every model I have seen, every model
pleading I have ever seen, is a real brief and real pleading;

Litigators need help from litigators, and_they don't
want help from social scientists or froﬁ researchers or from
people who have never been before a judge and don't know how
to argue a case, I don't know from whom one can secure
effective assistance in litigation, if theonly place to which

one can go is a coporation for which no litigator will work.
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MR. BROUGHTON: Thank you.

MR. COQOK: I didﬁ't feel that I got an answer to
Marshall's guestion about how do you view Senator Javits'
comments when he said there will be no funding of backup
centers? This wa§ an affirmative statement. After that point
there was a discussion in the House, and the remark from
Mr. Perkins was that this eliminates the funding of backup
centers. What does it mean fo you? Not in relation to
when the. Green Amendmeﬁt came on or came off. I am talking in
terms of finalization of this language.

Spencer Rich is the Washington Post reporter on the
Hill. We all know Spencer. He probably knows every lawyer
in Javits' office. He is-a sharp reporter, and he wrote an
article. The deal is this shail not be funded. He got it
from staff people.

What did it mean to you when you read it?

MS. ROISMAN: Whét it meant is what Senator Javits
understands to be a backup center, and what Spencer Rich,
whom I do not know, understands to be a backup center, cannot
be funded under 1006 (a) (3), and what Senator Javits and many
other people in Congress understand what is a backup center is
clear ==

MR. COOK: Whatever they considered to be a backup
center, then at that stage they intended that particular

definition of backup center would not be funded.
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MS. ROISMAN: We know from the legislative history
what they understood them to be. They understood them to be
roving think tanks.

MR. COOK: What you are #sking us to do is take

into consideration what you consider to be the proper defi-

nition of backup centers and loock at those in the light of

their necessity for the advancement of this program in your
mind, and not what was considered to be the role of backup
centers, as it evolved in the debates in the House and on the

Senate floor.
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M5, RUISHAN G [No, Senator, [ wouldn‘t agree
in characterizing my position that way, lThe lenislation and
the statute.nowhére uses the term libackup centers.
1005(a)(3) prohibits the function. I believe
many of ths people activaly inveolved in Conqress with that

legislatinn believe thnse were the functions that bhaclkup

' centers perform.

]I also believe thét if there had been hearings, and
if there had been an undarstanding that backup centers to
a very larqe axtent, perform the function of providing lenal
assistance in litigation to spacific elimihle clients who have
specific problems, | believe if that information had heen
available, it wouldn’t necessarilv have made any difference
in the wav the lanqguage came nit hecause what the lanauane
prohnibits is the performance'of the function.

MRL.COUK e T kneow Mary Poppins can”t flv, but I
saw a movie and she openad an umbrella and she Jdid.

[hay debated backup centers. “hether nr not thoy
had the proper knowledge is nnt for vou and I to ~question
at this stage of the nama, Thoy cebated hackup centers and
the lannuane in thnse remarks, and from substantial mewmbers
of Congress, who normallv know ahout legal services, made it
very clear that at that time, in ihose tarms, hackiup centers
ware nnt tno b2 funded,

{ou say they did nnt use the name backup centers in
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! Stﬁtutg. They did nnt use it in the statiite that argres
2 created backup centers.
3 ‘ You didn”’t savy, all of a sudden, show me the
4 previous statuté where backup‘centers -
5 , HRSLRITSEAN: I can’t show you the previous statute
6 which created a leqal'services brogram, bacause we All Ynow
7 there wasn’t one. )
8 [ think T am not hakinq my pnint,and I wonld like
9 to try one more time.
10 | From reading legislative historv, I am clear that
11 Mrs. Green and those who were associated with her in this
' .12 andeavor, undarstood that hackup centers did a cartain thing,
13 that they wera rovina think tanks, thet they made up problanms
14 and went out and lonked for clients in whose hehalf tn
5 deal with thonse problaems,
16 The leqgislatinn was written to prohibit that heing
17 done by cranf or contract. I[n fact, I think that when one
18 looks at what in fact the 16 cantars do, *nd [ think the Dnard
R has taken-a very responsihle step in cormissionina a shidy
20 by peanle whno haven’t been involved in the orogram to look
21 at exactlv that, what the functions are,
22 ‘ Based nn my knowledge of whal centers do, [ an
23 confident what ﬁhat stidy is agninag to shnw, is thak
24 if any pért nf the hackup centers’ activities is of the natire

25 that Yrs. Sreen and her cnlleanunes thought it was, it is a
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very, vary, very small part,

[ think that the study is geingy to show that the
bulk, the greatest bulk by far nf the time, monév and afforts
that is5 spent by the staff of the backup centers, is spent
on rendering legal assistance tn specific clients whn have

specific problems in shecific situations. It is the

‘most classic direct %ind of lawyer assistance.

I have wnrlked in-éne wav nr annther with the
Legal Services Proaram, and mnstly with the fiald proagyram, nnt
with baclkin cenfers, since (Y67, The reason ] have that
confidence what the study will shnw, is hnacause lawyers naver

had the luxury of being involved in roving thint ftanks, 'ingt

of us wouldAn’t want to dn that.

He_wants to litigate and wory with real penple with
reaal problens,

If we were qivenlthe bridget, nn responsibhle persén
could make that judgment. When yvou are faced dailv with peonle
in desperate‘need,:you daal with those problems. Yo don/t
go looking for other prohlems tn snlve.

CHAIRMAN CRAMIUIl:  Are thare any further auestions?

HRe BREGED:  One more point whichh T think will
help me understand vour viaw.

I gather it ié voillr helief that Senateor Javits
et al, nad in mind a functionarl definitinn of backup cenfars,

and they didn/t like certain specific functions that they
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understeond hackup centers to be enaaned in, and it was just a
kind of misnnmer of nomenclature that we are usina the tarm
backup center rather than addressina the particular functinns.

I[f the Congress had addressed specific structural

.entities, the center nf Llaw and education, Tor example, anl

talked abhnitt them as institutions, which thev di-n’t lite, I
take it your view would be that was because Congress misundsr-
stnod the functions thev WQré. in fact, enganed in.

MRS, ROTISHAN:T T am nnt at all sure [ unrerstand
yvour auastion.

MF. BREGER:® I gather it is your view therz wore
certain functieoens as rovina think tanks, that was upsebting
Connress, and if Congress had named azach baclkup centar aned
said we want tn witheraw from each snecific centar, rather
thank talking generically, your viasw would hq what Congrass
meant, they wnuld draw the funids fron btaclnn ceanters.

[f backup centers engaged in other frinchinong it was nnt
Conaress’ intent to —--

M. ROISMAM T f I nndetﬁtaﬁi =~ [ don7t think I
understand yoiy questinn nnw any better than [ Aid before,

Conaress, in the statute —— T am not saviny 1lonk
atthe statute and let’s oretond Connress sayineg sometiving =2)sa2.

the statnte talles annut someibhing, that finctinn
that cannnt be nperformsd hy arants or coniract. ‘lthat statute

was hased nn what it was bhackun centers did, that thev went
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] out and farmented leqaal activity when there was no bhasis fnr
2 _iﬁ, and it was a roving think tank activitv,.

3 i thoﬁqht John HBroolts’ auntation from Frank furtaer
4 was vervy Jnod. I think vou can deal with the historv. You

5 don’/t have to an hack and deal with the Ingislative historwv,
e} [f vou go Back anch 1nnk at the historv, vou will
g ses that people in Conqréss_were concerned about A buabear

8 that in my judgment, dnesn’t‘exist.

Y - CHAIRYAN CRAMTON:  YMrs. Pnisman, Hrs. freen anr
10 Hr. HcCérthy nave stated In their view the performance of
11 1006(A)(3) wasto eliminate backup canters raot and branch.

’ .12 If that view were to be aCCthéd, it would be

13 important to determjne what 1is A hackup center.

i 4 Is tha Antioch Schenl a backup canter?

o Is the Cathnlic University Irniniqurnqraﬂ?

16 vihat abeout Yestern Center on Law and Poverty?

134 [ raise the questicn iecause Soencer Hich rafors
18 to 1% arms in the Hashingten Pmst.nrtiﬁle. that Professor

19 spark spoks of. YOu spoke of 15, 1If tihese were snecific
20 oraganizatinns describad ko be nliminated rather than activities
21 and functions beina performed hy any grantes or contractor,
22 then wé wotlld have 2 very Jifficult problan identifying whn
23 thesa backup centers wers that could net he fundad, and hinw bn
24 go about making that determinsation.,

25 MRS, RJIISHART T denst Ynow,
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In neneral,the list is taken to b2 15, and [ think
the difference between 15 and 16, twn bf them are located
at the University of California, erkelav.

As I‘understand, the studies vnu have cnhmissinned
are agoinag to study those 16, [T have net previnusly understondd
the Antioch Law sSchonl was considered a bhackup center.

The Western Center had not, and I did nntl-— what
your question suggests to me‘is that if vou look at it in
terms of the kind of analysis that lMrs. Green and
Mr. dcCarthy haﬁe surrested, vou are Uniﬁj to have to Lonk at
277 separate grants -- I think that is the right numbsr --
the total numher of legal services grants that are now
Qutstandinq from CSﬁ, becausa avery one nf those grantees, [
am confident, performs research. I certainly hnope nvarv nn=
of those qranteés perfnrms ressarch hecatse AVary l=rmal sarvice
lawyer who has a client is preofessionally nhliﬂatad to narform
research.

| D0, If you are acoin~ tn rad the statute litaerally,
yvou have to an to every one of these local nroarans, and vou
are going to have to prohihit them from ?ngaginq in researct.

[f the Green research was riqhﬁ, yvou would have {0
prohibit them from enagaging in litigation. 10060a2)(3) dors nnt
talk of national regions. It talks about programs: [t doasn’t
distinquish natinnal pronrams from any nther kind of sroaran,

CHATRMAN CRAMTUN:  Any other misstions for
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Mrs. Roisman?
(4n responsa,)
CHAIHGAN Chadiod:  Thank vou very much.
[ ha?e_no more people who have asked to sneak,.
Barnard Venev. [ hope voil can make your ramarks
brief.

Mr. Bernard Veney, director of the Hational Clients

Counecil.

MR, ViENEY:s I auess [ just don’t understand what
we are doing. [ am not an attornev and [ can”t intarpret the
law. ot about even tn try.

I heard of the Dlraconian, and the price we have to
pay and ! compare that with the first part of the sfatuts which
says you will nrovide auality service to the ponr.

I nuess the business ynit are about is providina the
leader thAat tells us haw ynu are agoina to dn that in the
tace of other sectinns of the Act.

[ have dot to apolorize to the Bmard. [ was in
very sharb disagr=ement with the Hoard atmui the studv, I
now see the wisdom nf the course of acltion you hava decica-d
upnn, becausa it is clear to me that listening to the attnrnoys
today, the help is needed. But [ don’t envy ynur tast,

The gantleweman from raagon, Yra, Srean, T have reacl
SO much-of the material that [ have comn to respect vour

opinion so highly, I use the term very hioghly, the gentlewomnan
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| from {reagnn.

2 _ | The Community Corporation hés bheen very clear in

3 the area of accoﬁntablitv of instituinns. Thevy have always

4 insistad, if mv'memory serves me correctly, that

5 institution costs not sxist for their own purpnse.

6 Thev had fto exist to serve the needs of the client communitv.
q They had te he accountable to the client conmmunity,

8 I do not understaﬁd how the function brouaht in

Q house would be accountable tn the client coammunity. 1 bknow
i0 thera were errofs. [ am sure there are hhrror stories that

' cAn be told about hackup centers and whatever they are.

' 12 But, clearly we now have thai as history, and I

13 think vou qentlemen”can in fact, act on that past histnrv.

14 I think you hqve the wisdom to muard acainst the mistaxes of
15 the past. And [ don’t know where you are aoinn with this.

lo I can see vyou with the Jdiffiuculty of trying to

V7 provide training in house for every. area nf specialty that

18 poverty attorney in thg firld office gets Intn.

19 Technical assistance is qﬁinq to ne delivered by
20 people who have no litigation experience, nr limited litigation
21 experience, or no recent liticaation experience, tn veople in
22 fact who have to litigate ocverv dav, That is like my conineg
23 to you and tellina you how to Lry a casé, or teach a law schonl
24 class.

25 [ just suaggest to you that vot have settlad upon A&
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J wise course of action, the study. [ sucacest that this
2 discussion around who did what to_John; when 1t is the
3 congressional intent, to mv wav of thinking, was get rid

4 of this bill, get it hefore the White House in a form that will

5 allow it tn be passed, that, to me, sounds like the

6 connressional intent.‘

K [f vou have aot to pay the price and go throudh

] the draconian result,.qentleﬁen. I aslt you to exercise the

G leadership and take a clear, fresh look at what you need to do
10 to preovide to tﬁe client commmimitv, in a form accountahlea

11 to a client community, those things that g0 to make up the

! 12 delivery nf appropriate, adenuate legal s=rvices.

13 CHATRMAN CRAMION: Are there auestions for

4 Mr. Venevy?

15 {No response.)

16 | CHAIRMAN CRAMTOUN®t Thank you, very much.
7 dr. Ray? |

18 MR. RAY:* Before I do, let me compliment

K; Mrs. Greeh. Althouah I don“t share her conclusinn, I thorrnt
20 her presentation was one of tha mnst lawverlike, and | use

21 that in the best meanina, to advance a particular point.

22 _ The two points [ want to malbe, ¥r. YecCarthy this
23 mornina described the nond of Congress Qhen thess amen-ments,
724 including the amendment in questinn, was passed, as an

25 impassioned mood, and so it was,
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It is unfortunate that Congress did not undertalke
the kind of study which the Corporation has committed
itself to, and wé support thaﬁ study, hecause it seems
apparent there Was a gap hetwenn the khowledde nf various
member sof the Conaress and the intent. And that aap is
demonstrated when we étart discussing the meaning of the
section involved,

It becnmes.clear,-l think, that you have to
deal in terms of functions when you analyze the backup centers,
because if the ianquaqe har! instead read; far ekample,

"there shall be no backup center,” that would reach the point.:

If the point that was disturbing Congress was
what those backup cgnters were undertaking by their percention,
then vou could create some other entity, give it another label
and have it do exactly the same thing the backup canters were
doindg.

Yoit have to dealrin terms nf functions. And 1 ynu
do, then obviéusly:it is imperative that vou studv the
functions'nf the backup centers, or support grotns, »or wnatevar
you want to call them, to determine how they fit within the
law.

iR, COJK: Are vou telling me if a Congress passes
a law tomnrrow, as of Monday there is not geoinag to be an
Agriculture Depértment, that evervhody is doing to say they

didn’t know what that meant, and all the allied functions
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they didn“t reallv mean, and they could continue?
| MR. RAY: That is entirelv‘possible.

The Adriculture Department, as we Ynow it, would
cease to exist in,this instance.

Backup center is a meaningless term unless it is
interpreted.

Une gentleman who spoke earlier, Professor Spark,
indicated that if his_premisés were incorrect, then mich of
what he had to say wuld fall.

I will tell vou that his oremise =--—
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MR. COQK: Are we going into the statement, are we
going to say that Congress,ﬁhenceforth, should not writé a
statute because it's meaningless? It has totally defined --
it has got to give an absolute definition of our functions?

I must say to you there is not a library in the largest firm

~ot the biggest university in the entire nation that is going

to heold the statute.

MR. RAY: Not at éll, Senator. You can take the
Act as written and give it very real meaning. If you do, then
it would seem to me that the major activities of the backup
centers, as I am familiar with them, Would be something that
this corporation could proceed to do by grant or contract
because they are —

MR. COOK: I.can buy that. Just exactly what you
have said.

MR. RAY: I think we are saying let's look at the

"statute.

MR. COOK: You're saying the statute and backup
centers in regard to the functions that they actually perforh,
not the function that sémebody assumed they perform.

MR. RAY: But the Act was written in terms of
functions. And-I have to conclude that it was those functions.

MR. COOK: There were enough people on the whole,
during the course of the debate, and during the course of time

those particular pieces of legislation were under consideration,
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that at least for many of the people who spoke in regard to
that subject mattef, they shouldn't and they couldn;t plead
that they were unfamiliar. And I think there's got to be
some peoplelin this room that's got to agree with that.

MR.lRAY: Doesn't it become apparenf the majority
of those who oppcsed them, an entity working on abstract
provision in a non-client oriented way?

In any event,_le£<me proceed to the second point.
Within what you déem‘the lﬁw to provide, within what you
believe fhe corporation can do, we submit that the intelligent
and responsible thing to do is have ehtities which are
providing the support kind of activities and co-counsel kind
of activities that we think provides the overwhelming majority
of what we think backup centers do know.

We can do-a better job if we have-that kind of help.
There are presently 132, a majority of the legal services
programs in this cguntry, the field programs, which are funded
at a figure under $50,000. Clearly, almost by definition
those are small programs, and they simply lack the capacityu
to be able to mount daily the sort cof expertise that a backup
center can provide.

MR.JCOOK:V What comes first? The chicken or the
eég? Can I give you the argument if we didn't have the
backup centers we would give the agency far more money and far

more lawyers?
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MR. RAY: It could follow as a management propo-
sition. I would submit to you the backup center would be a far
better.way to spend the money so it can look to a group of
people working together, so that you don't need to have one
consumer expert-in this legal services law firm who has to be
the expert, and have pobody else in that firm.off of whom he
can place his ideas of a particﬁlar problem.

| You can have several consumer experts in one
place and do a lot mdre in the given expertise. Also it would
seem to make sense from the standpoint of the most efficient
and economical way to spend the taxpayer's dollar because we
can both provide a higher guality of work, and we can do it
by making our éiven_resources in the field go a lot further
if we have that kind of support.

MR. COOK: Our whole debate here is if we had to
make up our minds whether or not we give money to the backup
centérs. Let the staff make a motion, and somebody makes a
countermotion, and we éan vote on that. The significaﬁce of
these remarks, these are essential and we need them. The
significance of the input that I feel this Beoard is desiroﬁs
of, is to lay the establishment of a determination based on
this iaw whether we can or whether we can't. Not whether they
afe or are not essential. _ Not whether they are or are not
the desire of this Board to find, but whether, as the law is

written, this Board has the authority to continue this type of
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program. That is what we ought to address ourselves to,
Whether we are talking about the little law corporation in
central Florida, and whether it meets the necessity, there is
no question about that. But whether that necessity is
essential or not. The determination of this Board is whether
or not we can.

MR. RAY: And thaﬁ's indeed what I address myself
to first, Mr. Cook. But hﬁving-made that determinatién, what
I simply said then was, that within the bounds of what you
deem can be doﬁe by law, we would hope that your essential,
strong sense would be to create backup centers, to do the
job we believe they are doing now, and certainly objectives
are important for this corporation in deciding what it should
do.

CHAIRMAN CRAMTON: Any questions?’

MR. BROUGHTON: I would like to ask you the same
dquestion I asked Mrs., Roisman about the statement in the
Hogan and Hartson memorandum, the last sentence on the
bottom of page 3: "Research, training, technical assistance,
and clearinghouse activities not directly related to the
provision of legal services to éligible clients can be under-
taken by the Corporation itself, but cannot be funded by grant
or contract."

I will not answer you on behalf of P.A.G. but my

own opinion. - I think if the words fo Section 1006(a) (3) are
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about several things. ©One, I just heard it said that

When we debated that in 1973, the list of the backup centers
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to mean anything, it is probably that, ves.

CHAIRMAﬁ CRAMTON: Mrs. Green, would you like to
add anfthing further to the record?

MRS. GREEN: I really hesitate at.the time of day.
First of all, iﬁ Section 1001, at the beginning the

purpose of the Act, it "“shall provide the best possible

That was the pufpose of the amendment which I
offered and others offered. We felt that these purposes would
be better served and more money would indeed go to eligible

clients.

Now, to some specifics. I really am concerned here

Congress only considered the functions of the backup centers.
I think I made it abundantly clear before that we were in favon
of doing away with the backup center, the entity of it.

I did not bring the complete list of backup centers.

wés available to every member of the House. And I assume they
were available to every member of the Senate. They were there
by entities and by name and location. . We were in two things:
because we believe that that great deal of money was being
wésted and that it should go instead to eligible clients, we

wanted to cut out the waste, and one of the ways was to do away

with the backup centers.
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It seems to me thg debate is clear. We were
concerned about soﬁe of the functions, and we put it in the
hands éf the corporation because we recognized that some of
the functions shbuld be carried on if you were going to give
the best servicé.‘

The corporation composed of people appointed by the
Pfesident, and confirmed by Ehe Senate, would use better
judgment, and would cut ouﬁ the function that at the present
time serve the.poor 6f this nation. We can provide the list
of backub centers 1f that's what you wish.

Mr. Broughton, I believe, asked about a particular
backup center. My recollection is on the list, that the
Catholic University is a training center. The Naticnal
Defenders League is a backup center that gets hundreds of

thousands of dollars.

They have changed it from technical assistance to
legal assistance. : The name has been changed. We recognize,
when we offered the amendment, we were stepping on toes. The
people who were going to lose a million dollars a year were

not going to make an amendment. Sure, you make enemies,

" Everybody doesn't love you when you fight for a piece of

legislation. If you cut out a million dollars in the budget,
you do it. In terms of grantee programs, I believe Mrs,
Roisman, you would have to go to 278 granteelprograms and

find out whether or not they did research. Apparently -- at

r
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least I hope to the Board I made myself clear, if not to
Mrs. Roisman. My émen&ment does not go to 1006{a) (1) which
providés for the attorneys, the 2298. It in no way eliminates
the research that can be done by a project attorney, a
recipient as définéd in the definition, who is serving an
eligible client, and there would be no reason why the corpora-
tion would have to go out and examine every one to see if they
are doing research.

You might.want to go out and see if they are doing
a good jbb. I believe I heard Mrs. Roisman correctly when
she said that I introduced my amendment about a year and a
half ago. If I'm in error in what I said, plese correct me --
And that is -- that many dramatic things had happened since,
and onhe qf them was the change in the corporation was not to
engage in litigation.

If you study the bill that was before the House,
and .I have it in ﬁront of me, on June 21st 1973, the provision
on page 24(c) (1) says "the Corporation shall not participate
in litigation on behalf of clients other than the corporation.”
It was in the bill. It was not added a vear later, and therefor
made a difference in the amendment when the House voted upon it

It was there.

In terms of state, the Congress didn't know what they

were doing in talking about backup centers and roving think-

tanks, nothing could be further from the truth. We had the

e
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It list of them. We had their locations, their names, the amount

2* of money they were getting each year, and in most cases we

3| nad some of the things they were doing so Congress had a pretty

- 4 good idea of what backup centers were.
3 I have heard people say what is a backup center? The
6|l language is ambiguous. Where in the bill they are talking

7l abouy it if they are not talking about it 1006(a) {3)?  There

841 has to be something. All ﬁhe members of Congress didn't pull
?)l it out of a hat, backup centers, and nothing in the bill gave
10 authority to them or referred to them,
" | There have been some other comments, if I may take
' 12 just a moment, Mr. Chairman, to defend myself, I guess.‘ My
13 . ego long ago stopped being bruised, as I am sure the Senator's
14 did. \But it has been said today that I voted against the
lsd iegal services bill even when my amendment was in it. It was
16 not said I voted for the legal services bill when my amendment
7 was in it, and I voted for it on July 16 when the House
18 adopted it on July 16, when we were.forced to consider the new

19 compromise, and when I said earlier there was absolutely

7 20 . nothing before us.
. 21 ' The Senate passed it an hour previously before it
. 22 came to the House. There was nothing written forrus to look
23 ét. It was a procedural objection I made. I said I cannot
24 vote for something that I cannot see what I am voting on. I

' . Ace-Federal Reporters, Inc.
% think I established it in spite of the speeches being circulatgd
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by the organizations who are.going to lose some money if the
bill is passed. There 1s an inference that somehow, if I
underséand What was being said, the corporation ought to wait
until the Kastenﬁeier or some other bill was disposed of in
one way or anoﬁher to clarify:the language.

May I suggest that first the House bill, when it was
passed by the House, said thét the various provisions would
be dated from the time bili was enacted. The final law sai&
from the time the Bo%rd had its first meeting. There is a
difference of several months. It is almost a year and half.
since the bill was enacted, and I think the House action is
there is some urgency about this and let's get on with this.

I think it is a bit iffy to base your Act on whether
or not the Kastenmeier bill is passed. One Jerry Ford from
Michigan strongly supported my amendment on June 21st. At

that time he was the majority leader in the House.
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MR. COuK: Could the theory on that basis,
wait and make up vour minds afterrthe Kastenmeier bhill
has been approved, and in the meantime fund eVefythinq.

MS._GQEEN: Mhen there is waste, and when
monev qgoes to other than eligible c¢lients, poor people,
that can’t afford serﬁices, it is a question of how
long vou let this go on.

CHAIRMAN CRAMTUN® on this noint I mav add
the corporatinn has been entirely cleaar that it is going
to act verv prnhptly on this aquestion, and that the
existing grants to what are all back=-up centers, run nit
on March 31 of next year. HBefore this c5rporatinn fimeds
any Aactivities after that, there has to bhe a demonstratinn
and conviction that it can leaally dn so.

Ms. Green?

M5. GREENG | don’t know that I have onther
points. [ probably had -- 1 think the action hythe
Congress clearly intended to do.away with kack-up centers
and was concerned about both entities, hut alseo to be very
sure when the c¢orporation takes over it lonks at the budast.

CHATRMAN CRAMTON: [f vou are willing tn
answer aquestions, some straight point wight come nut that
wavy. |

MS. GREEN?® T wrouijld be verv alad to,

CHATIRMAN CRAMTON: On further reflection on
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hearingy Mr. fficCarthy’s views, to what extent do vouthink
his views concern the provision of co=-counseling either as

I understand it by grants to law firm, by the law firm

to provide specialized assistance to staff attornevs, or

by means of its own staff attornevs?

To what extent are those viaws consistent
with your views nf what is meant in 1006(a)(3) and the
other provfsion of the Act?

| MS. GREENt The only part [ have trouble

with, with Mr. ﬁcCarthyfs viewé, worlld be in the corporation
and I am nnt sure whether he said to contract with a lawyer
to he a co-cntinsel with the corporation or employees of
the corporation wnuld go out and be con-cnunsel,

VUHAIRMAN CRAMTON: Tt was my understanding,
and 1 am sub ject to correction, that he que'tWG alternatives,
each of which he thought were permissible under the statute,

Is that a correct statement that he thought
there were two altarnative functions that sheould be performed,
one by a grant to a lawyer or law fifm to assist a legal
serviess attorney, and the olther hy a staff aitorney hired
by the attnrney whn could not, ﬁpparently, appear in court
but could participate in the Tit{igation bywriting hbriefs and
the 1ike? |

fS. GREEN:  Tf it dees not involve being an

active coimsel in the court, [ woirld have no problem with
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that.

I Ao not think the planning prohihits the
corparation from'proviﬁina all kinds of in~house research
technical assisﬁancé, and [ include the briefs, or havinn
a hatch of brisfs, or resesrching it out, or anything
else that they need t5 nrovide.

But the thina that has hothered the
Congress is that in tha hack;up centers vou had attorneys
who initiated, inﬂividually, suits, and that was one nf
tha Lhings they wanted tn nhut a stop to.

[ think the corporation would have to be
extremely careful in dning this, and teo write in enough
safequards,

CHATITAN CRANTON T gather from implication that
the grnat or contract te a law firm Un assist A staff attorney,
vour think would be prohibited by the section.

M5. OREEN: T am not a lawvear, so mavhe [
inderestinate thiss

| CHAIRMAN CAMTOHt T think vou are a gond lawyear,

HS.GREENT . Th seams tno me the co—énunsel
husiness has heen mannified wav out of nroportion. There
wera 1ats Af things Congress was far more concerned about in
terms of abusas and Funds heing siphnnod off, so thev didn’t
go o the ooor gy and the agovernmant financing one-sided

stii ts.
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1 The Detrnit case is an examnie of it.
2 Hho was the eligible client? |
3 _ Snﬁeone made the statement -~ [ helisve
4 the gentlaman ffom,Hnstnn — that the llarvard Centesr was
5 astecl to ha the co-counsel ottt there. &ho asked them?
& ' Is MAACP an nlirible client? A person who
7 cannot financially affeord to hire a lawyer?
8 15 the qovefnmént to provide that one on
‘9 one side nf conkroversial question?
10 That is very much divided,
i S5a I think this eco=coimsel business is

' 12 .really exaanerated and IlWOUld think the corporation could
13 resnlve-that, and it would seem to me 1f the corpnration
14 providad for the primary counsel, all of this back-up
15 conber, that that miaht well be sufficient, and nnt he
16 in the contract,.
17 Yo micht have a provision that the attnrney,
18 the project attornay, whn is sarvinag an eliaible client,,
1Y coild reaqunst additional funds to hire an exnert in that
20) particnlar area as the oceagion deamed if it were a complex
21 case. [ would think it cottld be ftakan care of within the
22 framawnry of tha law,
23 ' Bo. BROUCHTUME  As T understand yvou, the concern
24 of Congress lay in two areas:? one, Cnngrnss.had hafore as its
25 understanding »f functions that had heen moina oni and,
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| secondly, Conrgress’ imprassion as far as waste, whicnh has

2 pean taking place in the bagkup center.prnqram and the feeling,
3 as [ understand you to say, that monsy could reach mors

4 paar peapla in 6ther waAys than is ths case as far as that

5 which was beinyg appropriated bv grants to these centers

o ‘throaughout, thn cnuntry.

T ' MS. GREEMN: It is exactly riaht. It was

8 pracisely the reason that thése funds would serve =--

Q ' YRL.BRIUUGHTON:  ¥Would reach more?

?O WS. GREEMNT  ™a wore concern=zd about the waste
N | of meoney and the abuses which we felt wers very rampant.

' 12 [ am not speaking for myself.

13 There_were dnzens of us that worked on this
4 before it was ever over. There was widespread i{nterest in
15 the Connarass about what hackup cetners were doing. Iﬁen Qe
16 wreote in the provision in providing functions it would

17 exercise Ailinence,

e CHATRIAAN CRAMTONT T want to thank vou for

14 the help {nd auidance you provided.' I knw vou are able to
20 wrastln with it intellicentlv,

21 : MS. GRELEN: I thank you Tor allowing me to come
22 hefore you,
23 ' YRe THURMAN:  You have, | raaret, 4s. Green,
24 withdrawn vour name to be on the Hnafd?

25 Ms. GREEMN: For the last month -1 have heen
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travelinag in Yainland China. ‘“then I was in Pekinag I
never tﬁought of the Legal Services Corporation.
~(Laughter.)
i‘enjoyed it, and I have never had a reqret,
althnuqh I am certainly keenly aware of the responsibhilities
and of the pressure ﬂfoups pressing upen you, and I wish
youl well.

CHAIRMAHlCRAHTUNa At this point, before
turninq tn tha corporation staff to report on the hackup
centers, I wnuld like to puut in the record, so it is there
withmut reading the letter hand-delivered to me this morninn
by Augustus Hawkins, Chairman of the [Education and Labor
Committees of the House of Representatives, Equal
Opoortimities sSubcenmmjtten,

Congressman Hawkins is purportgnq to axpress
his viaws concerning the meaninag of Sectinn 1006(g1(3).
Just sn it is in the transcript. And I aive & copy to the

renporter.
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Decembef iy, 1979

Roner Crampton, Chairman
Board of Directofs

Leqal sServices Corproation
733 Fifteenth Street, N.W.

Suite 700

‘Washignton, D.C.. 20005

Dear Mr. Cramptoni

it has come to my attention that the Board of llirectors of
the [engal Services Corporation is now considering the
difficult nuestion relating te the so-called "back-up
centers." It is my understanding that the Corporation“’s
Board is Seeking to determine the precise intent of Conogress
when the “back-up center" compromise was reached, and the
Beard is undertaking a study of the best methods to

implement that Congressional intent.

In;ofar as 1 chaired the subcommittee that marked up the billj
since [ was the ilouse floor 1eaderof the hills and since 1
participated in the Confzrance that waerked out the finatl
leaislative settlemeﬁt on this issue, it may be helpful for
your deliberations if [ set forth my understanding of the
"hack=iip centar" compromise that was redched in Coanference.
Tnwards that enﬂ. I haverﬂsked my staff to assemble the
appranriate legislative materials so that =2 detailed analysis

can be nrovided to vou. T exp=ct that this analysis will be
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completed within two wesks and | will send it to vou soon
thereafter.,

Briefly, nandina the lenqthief analysis, my understanding

of our compromiée was as follows. We prohibited the
Corporatinn from aiving grants or contracts to peform

four specific functions: (1) research;i (2) technical
Assistance; (3) trainings and (4) clearinghouse of
informatinn services.. All of these functions are to be
provided in-linuse (by the Corporation), and the precise
meaning of thesé functions was to be derived afﬁer careful
study. All advocacy services ~=- be they judicial,
administrative, or leqgislative forums ~- were untouched by
this provision, particularly since those services may not

he provided bhythe Corporation directly. Thus national

leyal centars specializina on particular subject matters
could conlinue to provide advncacy functiohs-in hehal f of
clients on the local, state and national level. In sum,

the Green amendemenlt —- as we understood {t -— was to be
strictly ennstrued and all functions not clearly and
spncifically set forth in that provision would continue to

be provide-! throuah arant or contract,

I hope tn have my analysis before vou soon. In the meanwhile,
I am pleased to note that the Corporation Board will continue
to orenare its own field studv of the back-up centers so that

thie intant of Congress is properly and effectively implemented.
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] CHAT RMAN CRAMTON?T Mr. Polikoff?
2 | MR« POLIKOrF: ‘ihank you. 1 will attempt to
3 be very brief.
4 Lét me first try fo state, hecause [ think
o you should know, the attitude, phileosophy with which I am
6 approachinag the task fhat the Corporation assigned to me
- at its last Board meetinn.
8 The principal-éomponent nf that task, Aas 1
Q view it, is to provide you with factual information as to
jO what is agning on in the back-up centers,-what the activities
o are that are heinqg carried on in those so-called back-up
o 12 centers.
13 | | [t is obvionus that the second aspéct of
14 tha task which, as I read the foard’s action last
15 Novembar, involved A recommendétinn concerning the application
16 of the statute to those activities is aoing to require
VY more sensible recommerndationng, some ultimate assumption or
t& Judgment, or coﬁclnsfnn respecting an interpretation of the
19 statute.
20 I had been naive to think that one could avoid
21 the necessity of doing that. bLut [ want the Board tn know
22 that at least as [ view the propér way to go abouyt this
23 attempt, I anm deliherately avoiding any effort tordeal with
24 the Fnotty legal problem at thes threshaold. |

25 As 1s evident by the views vou have heard todav,
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there are a large number of people who are available to
the Board to express obinions on the legal question. And I

could see that my task is not to be among those, for at

-

least a temporafy period, and it is in that framework
and that context that I am aoinag to report to vnu what
we have done sn farji and as [.said, I will bhe verv hrief.

I did want vou Lo understand that that
philosnphy or attitude has iﬁfluenced the steps which [ am
now Ggoina to report to vou ahott,

First nf all, we.have puUt tnaether a small
staff of Corporation penple headed by Tonv Hontello, whom
voti know,'to assist in the study,

Seconq, and, incidentallyv, that Corporation
staff, anong other things, is collecting, has tn a large
extent alre=advy collectad all of the available information
concerniny the activities of the back-up centers from every
goilrce We can tburn to.

5o that whether it be useful or not, eventuallvy
when we finish thers will bhe one plaﬁe whiere the Corpnoration
Roard membars and staff can go to find what extant documentary
material 2xists about he back-lup canters.

Sacondly, we have assenbled a vanel, colled
then an advisory panel, of nina lawyars scattered
genaraphically acrnss the country tn assist in the factual

analysis and in makina recemmendatinnsg to the Corporation.
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I meant to lnok up the word '"motly"
before '| came here,

Mylrecollection of the dictionary
definition is that_it nas something to do with the
kinds of 2ssortment of a collectinn of nenple not
brouaght together by ahy clear. nrinciple, as a result
of any application of the clear principles.

If that. has anv relation to the dictionary
meanint, it applies here,

This aroeup of people had whét I view as time
constraints to supply the Board with this tvpe of
recommendation. And to provide the Board with
recommendations by Eehruarv 16, 15 an Apparent study
conductaed with time limitations that T have begun to
understand as heing thé tnsk. .

They are more serious as [ 70 about the
tasi.

Under: that time constraint 'fr. Oberdorf
anc (inau&ihle). whom neither »f sk new opersonallv, and
without such things as prior relation to leagal services,
or ahsence thereof, present position in the orofassionn,
olr principal concern was to identify people who could
be callad and ~nt on hoard guickly, who one of us knaw to ba

srnd respnnsible professionals who could he relied unon

whatever the tagl,
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I have 3 list here. 1 won“t bother to reasd it.
IT any Ueard membar wants the list, it is available in tyne-
written form or if someone would like the list, [ wnuld

respond.

CHATRMAN CRAMTUH: It is after Tab 4 of our
boank. A distinguisheﬂ aroup nf lawyaers with long ancd

varied prnfessinnal experienca.

[ think. that is a fair characterization, and

it helps to modify, however inappropriately, the motlv.
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MH. COJK:  Under wvou list of supnort center
studies is the Hational Lemal Aid and Defender Assnciatinn
manacgement assistance program. It’s been indicated here this
mofning that it.is now haen called the management assistance
program rather than technical assistance prosgram.

[ certainly would hope in the svaluation of these
things vou make an evaluation of previonsly submitted grant
applications so that we do nét find ourselves in a pnsition
where somehow or other this Board, and heaven only knows whan

we have a {loard meeting, they aive us this nmuch {indicatinmg)

hafnre we et started.

I wouled hope that an evaluation of the statute
we would not find a_lot nf proqarams Jiven different names so
that we can get down to the gist of what we mean by technical
and mannaanent. There Are two.others. the legal services
training program, Catholic Universitv., Is there any auestion
Aabout the fact that the Aquestion nf the statute deals with

training and tachnical assistance?

We are a clearinghouse for information and there is

an applicant, the natinnal clearing house for leqal services

in Chicagn. ubviously, all those thinags are not agina to fit
within the realm of those specific words. [ would hate tn
think we are going to he-so niive to change a word when the
services and performance is what it was ahout.

Indeed, one of the thinas in further answer to vour
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quastionn, one of the things that Tony Montello”’s staff has
done in a oreliminary way, 1s to prepare a document, what we
call support.cenﬁer hreliminarv profile of one of 16 suppnrt
centers. iror nﬁr_purpose, we are calling them 17.

vut in Berkley, there are 2 essentially senarate

centaers that are carried in a single location. 17 preliminarv

‘profiles which are desioned to be factually straightfoarward

and don’t depend on labels. Those have been circulated to
study teams.

The bontents to vou, tha way we an about defining
the factual information to supnly to the Beard has esvolved
the following way: we are qgoinn to have, we in fact do have,
]7 sszparate teams. “uUne teams goes out and studies, and we use
the word “study" rather than the word “evaluation."

Each one of these % persons on the list has anrsed
to be the chairman of one or more of those stikdy fteams. 2
ather persons, hccasinnally.p@rhans 3, will emnstitute the
full team membsrship. |

fhe second is a leaal services lawyer and the third
is a staff mamber, Tonv Yontello’s staff are members of the
Corporation., kach of those study teams is to have the
additional services of 2 consultants.

I am.not sure the terminoloov is imnortant. A
person availanle to tha study team to brina supply it with

needed perspective.
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Une 1s a renrasentative of a client. Somebody who
can hrfnq_to bear the study team’s deliberations in that
perspective; and the second is an outside person, a lawyer
more likely than nnot, who has some expertise in the
specific subjact métter that the study center wnrks in.

For example, in the case nf the housina projects,

“we want the study team to have available to it for interpra-

tive purpnses or whatever, tﬁe aAssistance of somebndyv with
knnwledqe about the field nf housing.

Thesé teams, 3 persons, sometiﬁes 4, if thev are
qoing to be 2 staff members, using the 2 consultants, are
actually gning to qo out and visit, and that weel 3 orf themn
have done out to visit individual support centers And the ques-
tinn arisss what are they aoins to dn when thev get there.

e have prepared, and in this repqct it is ori=-
marily pPatton and myself, a documant callad "Guidelines for
Support Center leams." That too, incidentally, 15 available
1T the Board should want copies of it. [t is a short document.
It will be made available. [ cdon’t intend to read the whnle

thina, Lut I will tell you =-- lat me try, Nr. Chairman, tn
move vary auickly and then resnond to aquestinn.

fhe guidelines that were distrihuted to the study
teams focus primarily upnn factual dnscfintinn. The initial

taslc assiyned to the study teamn is tn list each tvnae of

activity carried on bv the siupport center. And it aives some
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| 1 exanplas,

2 ‘ ' Secondly, it asks the study‘teams to state the

3 center/s reasnn, or reasons for undertaking that activitvy,

4 the origination; the source of ths matter as it now is in the

5 support center’s document, so tn speak.

0 After that'prinary task is completed, the

7 factual descriptinn and analvsis which is to be conducted by

8 examining files and tallkinea Eo personnel inside and otisidn

4 of the support center, the study teams are then asked to make
jO a pass at applyinq the statute, 1006 (a) (3), tn the activi-
il tieé As they have identified them.

12 lhe theory of that, which is stated in the quide-
13 1ines, is that the Logan and Harston memorandum states that
14 applicatinn of 1006 (a) (3) should be to what ths activitias
15 really are out in the support éenter wdrld, and should emerie
16 from, or arise out of a factual understandina of what is noing
i7 on and not inpose uypon it f(nm the outside, so ta spealk. hat
ie ig what it diracts :the sty team to dn,

19 _ rinally, it is askinag thém fo comment ~An a cotnle
20 af quesbions vou can rearl in the ruidelines, dn the basis of
21 that documant in supplving each Of.thﬂ study teams with a lot
22 of bacqunund informﬂtioh, which is in this black nntaebrnk,
23 which the Yoard memhers have_had, but which the studv teams

have nat had, incluwdes conies of the lecal Services Corpora-

H
o

tinn Act.

(xS
(%]
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ie had a meetina last Thursday te which all of
tha study team chairmen -— and we discussad this guideline
dncument for 2 of 3 or 4 hours, I think it was closer to 4
than 2. Ye weré certain we haﬁ flushecd out all the aquestions
that the study team membars might have about what their tasks
WEY g, |

I think it was a.good discussion. 'I; was at that
point I became persuaded we had flushed oqt anci Seleéted a
fine groun of fine people.

Commencing “onday of this week and continuing
today, in the case of one support team, these 16 teams with
their marchina orders and whatever understandinag thev obtained
from the in depth discussjion we had last lhursday are going
out tn do this task. That is 7yoing to take about % weeks.

The hook there is a schedule of the visits to each
sitnport center. The schedule calls for each team to have
concluded thét sturty of a support center, and teo have ore-
pared in draft form A report about its responsiveness to
these rquestinng by the middle of January. AL that time 1
envision we will have two further meestings with this . aroup
of fine personns.

The first one towar:ds the end of January will be
a meeting at whjch everyona will now have 10 or 17 report
ceénters., Vie will come toaether on the hasis of those reonrts,

and the knowledge now gained and vreliminarily explore the
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kinds of recommendations that ought to he made to this
Corporatinn.
un the bhasis of that meeting & draft of such

recommendations will be prepared for which I will be primarilv'

responsible. [t will be circulated to the 9 persons, and they

will then reassemble a final.timg for the purperse of discussinag
the draft recommendations.

Un the hasis of tﬁat final meetina, [711 prepare,
and hopefully Jeliver to vou no later than February 146th, the
final recommendations what your resolutions nf last month
directed me to submil to vou.

In a brief summary, leavinn out A fair amount nf
detail, that is the proaress report, ¥r. Chairman, on what
we have done tn date.

CHATRYMAN CRAMTUNS  Thank vou.

HRR. HIEGER:  Than% vou for vour excellant descrip-
tinn of your proposed activities. After vou are enaaned in
empirical investinmation Af what is haprening out there, do veou
intend to.apply any spaecific dafinition of research and/nr
litination undar 1006 (a) f3) to what is hapnening out there?
Are your gning to tse the llogan and Martson memorandum as the
basis frr makinag determinations, and defining what is research,
and what is litigation? |

M. POLTKOFFY  Yes, tentativelv., The nuidelines

say axnlicitly, Marshall. Maybe 1711 read from the guidelines:
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The Hogan and llartson memarandum doss not define the phrase
‘non=client oriented,” and suggests that definition and appli-
cation of the phrase must he arrived at within the framework

of a careful description and analvsis of the activities of

support centars. {(pn. 26, 2¥) 'Tha ahove renquest in effect

asks study teams to engage in the process referred to in the

memorandum,

ﬁe are hot.imposiﬁq anv definition of statutorvy
lanquaqe_upon the study team, hut asking them to draw out
of their factuai analysis- if thevy can.

MR. COwkKe: I hope we are not gettinag ourselves into
a nosition -- what value is this goina to be when vou get done
if vou are using definitions that this Board as a whole have
not agreeq to? |

IYou have gathered information from the respective
centers. You have a memorandum in front of you that refers
to specific definition of resoirce anr spacific definitions
that have been drawn from the Hngan and fHartson memorandum
that has nnt been subject to a total scrutinv by this loard
and accepted »ar rejected by this linard.

M. POLIKOFF: T cﬂnlcomment brieflv: we have
tried, and [ think succerdad, Senator Cook, in there on 2 dif-
ferent paanss, in statinag completely the function and describina
factually what is aoing on in the suppert centers from the'

application of anv lenal definition or analysis of these
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| I activities.

2 ¥hatever the Board”’s ultimate resolution of what

3 I call the leqal.question may be, it should have, as a result
4 of this study if it is done the way it should be done, a

5 factual and objective describtion of activities heinn

6 carried on, that is not included in any way ==

7 CHAIRMAN CRAMTON® 1 think Mr. Ehrlich was next,

a and thean Yr. Breger. | |

% HRe COOK: Mr. Breger yielded to me.

10 MR, BRFGEQ: I look forward to this empirical

R study to learn what is happening out there. We have seen today
-12 that there Aare At least some ambiquity in how we might define
13 research, narrowly or expansively, and how we minht define

14 litiq%tion.

15 [ was wondering if it miaht not be pnssible whean
16 you move tn the second step, the legal analysis stane, that
17 you might orovide us, and [ know it is some extra work, and
143 it micht nnt provide us with alternate analvses, dgpendinq

8% on alternate definitions, hut so wna ban have laid out before
20 us the Hogan and Hartson definitions of research and litiga-
21 tion, and how that would apply to the faét at hand, and some
22 alternate dafinitions nf research and definitions on how that
23 would applyv to the fact at hand. |

24 : [ tﬁink that mav be tremendnusly helpful tn us whan

25 we have to bite the bullet on this issue in rebhruarv. I don“t
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know if that is possible, Tom,

MR. EHRLICH: ‘lhe most important thing is finding
out in fact what is qgoing non. lhat is being done in a
thorough profeséional way. {he Board’s job is to judge what
the law means, and tn the hest of our ability to provide the
law to what is aqoing 5n in fact.

At the Board”/s discussion at the last Board measting
we adopted a hypothesis without suggesting it was a defini-
tive Hoard’s view, and I think no one has suqgagested it should
he. We<s1ll have another meefing next time in January and per-
haps we ought then to focus on that leaal definition.

We o think, thnugh, it would be unfortunate tn
obscure the main point of what Is going on in r. Polikoff’s
enterprise, which is what i3 aning on in those centers. iiot
the legal analysis.

MR BREGER: [ am willing to withdraw my reauest.
We can, in drawina upon, if not through Mr., Pnlikaff, our nwn
stafr, detérmine alternative analyses that would depend on
alternative definition.

Mir. EMRLICH:  the extent to which that is possibla,
before Yr. Polikoff’s study is done, I am pot clear. RBut
certainly we can discuss the legal issues involved which I
sispect most qurd memhefs have the same views.

CHATRMAN CRAMTOMN T My own persenal view, we

received a great deal of information todav. We already have
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a lot of information relating to what the Act means, and I
would think that it is desirable tn address that question
directly Aand have that as a major item on the angenda for the
meeting which wé plan towards the end of January. I[f it were
to turn out that it was adopted, the meanings were adopted,
then the character and rélevance_of-certain kinds of inquiries
would change,

Un the other hand; if it were a narrow interpreta-—
tinn it may make relevant certain types of factual inquiries
that may nnt berso relevant., [%f seens tﬁ me in the near
future, January 23, 24, we are aoing to tn be forced as
we are likely to be, on what Connress intended and what the
Languaqe means, and_that perhaps it would he apprnpfiate to
ma%Ze that a majnr item on the Aagenda for that meeting, not in
terms of a public discussion, but in terms of a discussion
of views among the [Board,

MR. BRCCGER: T agree with vou ftitlly., I had some
slight concern that we misht by accident set in stone certain
understandings of the statutorv lanaitace.

CHALRMAN CRAMIUNS  Are there any more comments
or questions directed to this subject?

Miie COUK: T move we adjourn,

CHATRUAAN CRAMTOH:  Ttem 7 on the agenda is dealing
with reports from the president on certain matters relating

to the acquisition of personnel.
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Mo EMRLICH: As some ioard members know, we are
proceedinq with the search for finding.a senior staff of
the Corporation.' We are proceedina on the basis of a full
open seAarch. Hé have contacted as many groups, individuals
and organizations as we possihlv c¢ould to seek nut the very
best penpls for the jdhs we do have in that connection,

rurther, a draft of affirmative action plan has
biean developed. Bnard memhefs have a copv at tab % of their
materials. Jdne lnard member has already suggested that the
draft seenms, in‘his view at least, much foo lonag, anﬂ it is a
lonag one. It will he worked over by all who are interested
in it. %"e have copies here for those in the audience who
have never seen it.“ Wes1l try to shorten and tinhten and work
it out as membars of the Corporation staff have a chance tn
comment on it befnre it is put intn final foqm.

CHAIRMAN CRAMTON: The final item of business is
discussinn to consider future meeting dates of the Board.
At the last sessiorn, the !ast meeting of the Board, we
tentﬂtiveiv agread to meet in AustinF lexas, on {hursday,
Friday and Laturday the 23rd and 24th of Januarv.

[ gather that plan is still consistent with the
desires of the Board.

M. SMITHe  In that regard, Qnuld somebody: ——

CHATRSMAN CRAMTOND  Membhers will be informed about

hotel arrananements and plans will be communicated to vou in
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[ the very, very near future. e need not make our own reserva-
2 #® tinns fn Austin, iexas.
3 - e will be meetinag beaginning in the afternoon of
4 the 23rd and exfending to the 24th. [ think because of the
5 importance of the subject matter, we will be addressina one
6 of the issues we talked about at great lenath, and members
7 should plan to be available all day on the 24th; that is
8- a Saturdav. |
9 1 think we ought to tentatively aaree nn the
}O following datesi' February 27th and 28th have been ornooséd.
11 This would be a meeting, a substitute for the first meetin~g
12 in March, the meetina in March that is provided in thes bylaws.
13 _ M. SHTTH: I think the reason is when we adopted
14 the bhylaws it was aareecd the aeneral public would nnw alwavs
15 there are four times a vysar we minht have special meetings.
16 That is the reason T wondered if we wanted to start off with
i7 the public convenience as well as our reason,
18 CHATRMAL CRAMTON: Tha justification in this
Y instance is that we were aoninm to cdmpleto a rennrt and nro-
20 pnse action on the hackuo center in Felbruary., If we Jdid sn
21 at_the IFebruary 27th or 20th meeting, ik would leave a month
22 for phasing an activitv that hard tn be relocated befnre the
23 arants ran nut. | |
24 : M. SATTE The reason aiven is understandabla. I

25 woilld hope we do not make a nrecedent of {t and try to stick
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with the other.
CHATRMAN CRAK{ON: T like the idea of sticking
with our quarteriy date,
MB. BREGER: Hay 1 move that we:aajourn?
(Whereupon, at 1:50 p.m,, the hearing was

ad journed.) .



