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LEGAL SERVICES CORPORATION
45 CFR Part 1602 ‘

Procedures for Disclosure of
Information Under the Freedom of
Information Act

AGENCY: Legal Services Corporation.
ACTION: Propased rule.

SUMMARY: This proposed rule amends
the Legel Services Corporation’s (“LSC"
or “Corporation") regulation
implementing the Freedom of
Informetion Act (“FOIA"} by giving
authority to process and to grant or deny
requests for records of the Corporation's
Office of Inspector General (“QIG") to
en officiel within the OIG. In addition,
this proposed rule also makes other
technical and procedursl chenges
intended to reflect the Corporstion's
internal administrative structure and
procedures and to better conform the
regulation to the FOIA,

DATES: Comments must be received by
August 8, 1693.

ADDRESSES: All comments should be
addressed to the Office of the General
Counsel, Legal Services Corporation,
750 First Street NE.. Washington, DC
20002—4250.

FOR FURTHER INFORMATION CONTACT:
Victor M. Fortuno, General Counsel,
202-336-8810. ‘

" BUPPLEMENTARY INFORMATION: The

Inspector Generel Act of 1978 wes
amended in 1988 to provide for the
statutory establishment of Offices of
Inspector General at 33 “designated
Federal entities,” one of which is LSC,
5 U.5.C. App, 3 Sec. 8E, The primary
function of LSC's OIG is to promote
economy end efficiency end to prevent
and detect fraud, ‘s:iasta and abusge in
LSC's programs and operations. Because
of the independent and investigative
nature of the OIG, OIG records are kept
separate from other LSC records, and
many are of & confidential nature,
Although not required, {t is appropriate
to amend Part 1602 to give the OIG the

- authority to process and to grant or-deny

FOIA requests for OIG records.

Accordingly, this proposed rule adds
a definition for “‘Office of or
General records™ as records that are in
the exclusive possession and control of
the OIG. This proposed rule also gives
the authority to process and to grant or
deny a request for OIG records to the
Counsel to the Inspector General, and -
meintains the authority to process and
to grant or deny a request fgr all other
Corporation records with the General
Counsel. It further makes clear that the
General Counssl may delegate this
euthority to a designee and provides
that the Counsel to the Inspector
General also may delegate to a designee.
Also, the praposed rule gives the
Inspector Ganeral the authority to
decide appeals of requests for OIG
records, while the President of the
Corporation retains the guthority to
decide all other appeals,

Although requests for OIG records

* will be processed by the OIG, the

pro rule provides that ell requests
be directed initially to the Office of the
General Counsel {“CGC”). The General
Counsel or his designee is required by
the proposed rule to promptly refor to
the OIG any request or portion thereof
determined to be for OIG records and to
send the requester natice of such
referral,

In addition, this proposed ruls adds
the requirement that the OGC consult
with the OIG before granting eny
requests for records or portions of
records which originated with the OIG
or contain information which originated
with the OIG, but which are maintained
by other components of the Corporation.
Examples of such records would be
written reports by OIG personnel;
minutes, notes or trenscripts of oral
reports by the Inspecior General to the
Board of Directors of the Corporation
during closed portions of Board
meetings; and travel vouchers prepared
by OIG personnel. Such reports,
minutes, notes and vouchers all have
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the potantial to reveal the {dentity of
confidential sources or targets and the
investigative or audit strategy of the QIG

og'xezwlse interfere with itg -
ongoing activities. Similarly, this
proposed rule requires the OIG tor
consult with the OGC prior to granting
any request.

8 proposed rule also amends
§1602.9(6)(iv) by sdding language
found in the corresponding FOIA
exemption that eppesred to be
unnecessary Tﬁrior to the establishment

e FOIA exemption at 5
U.5.C. 552(b}(7)}{D) protects documents
that might identify & confidentis]
source, and also, in the case of a
criminal investigation, that might
identify the information furnished by
the source. LSC's current rule has no
language protecting such documents.
Because I.Ee OIG conducts investigations
into criminal activities, addition of the
language would appear to be
appropriate.

Technical and Procedural Revisions

This proposed rule elso amends Part
1602 by making numerous technical and
procedural changes that reflect the
Corporation's internal edministrative
structure and procedures, For example,
the proposed rule states that all LSC
records are maintained et the
Corporation’s headquariers in

. Weshington, DC, and that the OGC is

respansible for handling FOIA requests.
except requests for OIG records. Also,
the proposad rule delstes references to
a central records room to better reflect
LSC's practice of maintaining its records
in the various divisions of the
Corporation,

e feos section hes been revised to
better reflect categories of employees -
end to update labor costs. It has also
been amended to add an essumption
that requesters agree to pay all charges
for services associated with their
requests up to $25. For requesis
estimated to exceed $25, the
Corporation will consult with the
requester prior to processing the
request. Also, requests estimated to
exceed $25 will not be deemed to be
received by the Corporation for
purposes of the initial ten-day response
period until the requester egrees to pay
all fees for services, This amendment
allows requesters to reconsider their.
request before generating fees they may
not heve anticipated.

In addition, the proposed rule amends
the language of Part 1602 that applies to
matters specifically exempted from
disclosure by statute. See § 1602.9{a)(2).
The change is intended 1o better
conform the rule to the corresponding
FOIA exernption, 5 U.S.C. $52(b){(3).
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List of Subjects in 45 CFR Part 1602
Freadom of information. For reasons

: sot out abave, it is proposed that Part

1602 of Title 45 of the Codse of Federsl

. Regulations be amended as follows:

' PART 1602--PROCEDURES FOR
' DISCLOSURE OF INFORMATION
' UNDER THE FREEDOM OF

INFORMATION ACT

1-2, The authority citation for Part
1602 is revised to read as follows:

Authority: 5 U.S.C. §52 and 42 U.S.C.
2996d{g).

3. Section 1602.2 is revised to read as
follows: -

§16022 Definitions,

As used in this part—

Commercial use request{s] means
request from or on behslf of one who
seaks information for a use or purpose
that furthers the commercial, trade, ar
profit interests of the requester or the
person on whose behalf the request is
made. in determining whether a
requester properly belengs in this
categary, the Corporation will look to
the use to which a requester will put the
documents requested, When the
Corporation has reasonable cause to
doubt the use to which a requester will
put the records sought, or where the use
is not clear from the request itself, it
will seek additiona] clarification before
assigning the request to a specific
category. If still in doubt, the
Corporation will make the
determination basad on the factual
circumstances surrounding the request,
including the identity of the requester.

Duplication means the process of
copying a document to send to a FOIA
requester. Such copies can take the form
of paper copy, microform, sudio-visual
materials, or machine readable
documentation {e.g., megnetic tape or
disk), among others.

Educational institution means a
preschool, & public or private
eiementary or secondary scuool, en
institution of undergraduate or greduste
higher education, and an institution of
professional or vocational education
which operates a program oT progrems
of scholarly research.

FOIA means the Freedom of
Information Act, 5 U.S.C. 552, Labor
charges means thoge costs which the
Corporation incurs in searching for,
reviswing, and duplicating records to
respond to & FOLA request, A schodule
of iahor charges sppears at
§1602.13(e)(1).

Non-commercial scientific institution
means an institution that is not opereted
on a “commoercial” basis end which is

operated solely for the purpose of
conducting scientific research, the
results of which are not intended to
promote any particular product or
industry. N

Office of Inspector General records
means those records as defined
generally in this section which ere
exclusively in the possession and
control of the Office of Inspector
General of the Legal Services
Corporation. :

. Records meens books, papers, maps,
photographs, or other documentary
materiels, regardless of physical form or
characteristics, made or received by the
Corporation in connection with the
transaction of the Corporation’s
business and preserved by the
Corporation as evidence of the
organization, functions, policies,
decisions, procedures, operations, or
other activities of the Corporetion, or
becsuse of the informational velue of
data in them. The term does not
include, inter olic, books, magazines, or
other materials acquired solely for
Iibrary purposes.

Representative of the news media
means any person actively gathering
news for an entity that is organized and
operated to publish or broadcast news to
the public. The term “news" means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations broadcasting to the public at
large and publishers of periodicals (but
only in those instances when they can
qualify as disseminators of “nsws") who
maeke their products evailable for
purchase or subscription by the general
public. These examples are not intended
to be all-inclusive, Moreover, as
traditional methods of news delivery
evolve (e.g., electronic dissemination of
newspapers through
telecommunications services), such
alternalive media would be included in
this category. In the case of “freelance™
journalists, they will be regarded as
working for & news orgenizstian if they
can demonstrate a solid basis for
expecting publication through that
organization, even though not actuelly
employed by it.

eview means the process of
examining documents located in
response to a commercial use request (o
determine whether any poriion of eny
such document may be withheld. It also
includes processing any documents for
disclosure, e.g., doing all that is
necessary to excisa them and otherwise
prapare them for release. Review does
not include time spent resolving general
legal or poiicy issues regarding the
application of exemptions.

Search means &ll the time spent -
looking for material that is responsive to
a re(imst. including page-by-page or
line-by-line Identification of material
within documents. The gearch will be
conducted in the most efficient and
least expensive manner. Searches may
be done manually or by computer using
existing programming.

4. Section 1602.4 is revised to read as
follows:

§1602.4 Location of Corporation
hoadquarters. ‘ '

The Corporation's headquarters are
located at 750 First Street, NE,
Washington, DC 20002-4250. The
telephene number for the Corporation’s
headquarters is (202} 336-8600.

5. gecﬁon 1602.5 is revised to read gs
foliows:

§16502.5 Index of records,

The Corporation will maintain a
current index identifying any matter
within the scope df section 1602.6(b}
which has been issued, adopted, or

_promulgated by the Corporation, and

other information published or made
publicly available. The index will ba
maintained and made available for
public inspection and copying at the
Corporstion’s headquarters, located at
the address stated in section 1602.4.

6, Section 1602.6 is added to read as
follows:

§1502.6 Records svallable.

{s) The Corporation will maintain its
records as described in paregraph (b) of
this section at its headquarters, located
at the address stated in §1602.4, during
the regular business hours of the )
Corporatian for the convenience of
mertbers of the public in inspecting and
copying records made available
pursuant to this ‘iar*

(b} Subject to the limitation stated in
paragraph (c) of this section, the
following records will be availsble:

(1) All final opinions, including
concurring and dissenting opinions, and
orders meds in the adjudicstion of
cases;

{2} Statements of pclicy and
interpretations adoptsd by the
Corporation;

(r?g Administrative staff manuals and
instructions to the staff that affect the
public;

{4} T'o the extent feasible, guidelines,
forms, published regulaticns, notices,
program descriptions, and other records
considered to be of general interest to
members of the public in understanding
activities ¢f the Corporaticn cr in
dealing with the Corporatics in
connectian with those activities;

{5} Tha current index required by
§1602.5.
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{c} Certain types of stafl manusls or

instructions, such as instructions to
euditors or inspection staff, or .
instructions covering certain phasss of
contract negotiation, that deal with the
performance of functions that would
automatically be rendered ineffective by
gensral awareness of the Corporation’s
techniques or procedures, may be
exempt from mandatory disclosure even
though they affect or may affact the
public. .

{d) Certein records made aveilable
pursnent to this part may be “edited"” by
the deletion of identifying details
concerning individuals, to prevent a
cleasly a\lmwarrantgg inzﬁsion ofth

privacy. In such cases, the
mshaﬂhﬁ ettached to it & full
explanation of the delstion.

7. Section 1602.7 is revised to read as
follows: . .

§1602.7 Frocedures for public inspection
of records. .

Any member of the public mey
inspect or copy records regularly
maintzined by the Corporation at the
Corporation during regular business
hours. Because it will sometimes be
impaessible to produce records or copies
of them on short notice, a person who
wishes to inspect or copy Corporation
records is advised to arrange a time in
edvance, by telephone or lstter request
made to ths Office of the General
Counsel et the address and telephone
oumbser stated in § 1602.4, Persons
submitting written: requests should
identify the records sought in the
meanver provided in § 1602.8(b) end
should indicate whether they wish to
inspect the records cn a specific date.
The Corporation will endeavor to advise
the requester as promptly as possible if,
for any reason, it may not be possible to
make the records sought available on
the date requasted.

B. Secticn 1802,8 is amended by
revising paragraphs (a), (b) (3), {4} and
{5). (c} introductory text and (d) to read
as follows: :

§1502.3 Availabllity of records on requast.

{a) In addition to the records
described in § 1602.8, the Corporation
will make ell other Corporation records
aveilable to any person in accordance
with peragraphs (b) and (c) of this
section, unless it is determined that
such records should be withheld and
ars exempt from mendatory disclosurs
und?r the FOIA and §1602.9.

{3) The Corporation is not required to
creats a record or to perform research to
satisfy & request for information:

{4} Requests for records under this
section should be made in writing, with

“flié ‘divélopa and the letter Cladily

marked “Freadom of Information
Request™ and should be eddressed to
the LSC Office of the General Counsel

at the address stated In section 1602.4.
Any requast not marked end addressed |
€s sgeciﬁed in this paragraph will be so
roarked by Corporation personnel es
soon as it is properly identified, and
will be forwardad immediately to the
Office of the General Counsel. A request

‘improperly addressed will not ba

deewed to have been raoe(}i:lred ﬁf)rrth

urposes of the time period set forth in
ga:agraph (c] of this Bﬂon until it js
received by the Office of the General
Counsel, Upon receipt of an improperly
addressed request, the General Counsel
or his designee shall notify the requester
of the date on which the time period

an. .
befﬁ} All requests should identify the
records sought with reasonable
specificity and should indicate the
pumber of copies desired. The
Corporation may require that fees be
paid in advencs, in accordance with
§1602.13(i), end the Corporation will
advise e requester as promptly as
possible if the fees are estimated to
exceed $25 or any limit indicated by the
requester. If a waiver or reduction of
feas is requested, the grounds for such
request as set out in § 1602.13(f) should
be included in the Jetter.

{c} The General Counsel or his
designes, upon request for any records
made in accordance with this part,
except in the case of a request for Office
of Inspector General records, shall meke
an initia! determination of whether to
comply with or deny such request and
dispatch such determination to the
requester within 10 working days after
receipt of such request, except for
unusual circumstances, in which case
the tims limit may be extended for not
more than 10 working days by written
rotice to the requester seiting forth the
reasons for such extension and the date
on which a determination is expected to
be dispatched, If tha General Counsel or
his designee determines that a request
or portion thereef is for Qffica of
inspector General records, the General
Counsel or his designee shall promptly
refer the request or portion thereof to
the Office of Inspector General and send
niotice of such referral to the requester.
1n such case, the Counssl to the
Inspector Generel or his designee shali
meake an initial determination of
whether to comply with or deny such
request and dispatch such A
determination 1o the requester within 10
working days afler receipt of such
request, except for unusual
circumstances, in which case the time
Yimit may be extended for not more than

7710 working days by written noticeto the
- requester setting forth the reasons for

such extension and the date on which
& determination is expected to be
dispatched. As used herein, “unusual
circumstances” are limited to the
following, but only to the extent
reasonably necessary to the proper
processing of the particular request:

- [ ] - - -

{d) ¥ no determination has been
dispatched et the end of the 10-day
period, or the last extension thereof, the
requester may deern his request denied,
and exercise & right of appeal in
accordance with §1602.12, When no
determinetion can be dispatched within
the applicable time limit, the General
Counsel or his designes, and/or the
Counss] to the Inspecter General or kis
designes, shall nevertheless continue to
process the request. On expiration of the
time limit, the General Counsel or his
designee, and/or the Counsel to the
Inspector General or his designee, shall
inform the requester of the reasen for
the delay, of the date on which a
determination may be expected to be
dispatched, and of the requester’s right
to treat the delay as a denial end to
appeal to the President of the
Corporation, or to the Inspector General
of the Corporation, in eccordance with
§1602.12. The General Counsa} ot his
designes, and/or the Counsel to the
Inspector General or Lis designee, may
ask the requester to forego eppesl until
e determination is mede.

L - - - -
9. Section 1602.9 is pmended by

revising paragraphs {a}(2} and {(6){iv) to
read es follows:

§1602.9 Invoking exemptions to withhold
& requested record,
(&) * w

~ {2) Matter which is specifically
exempted from disclosure by statute
other then section 552b of the FOIA,
provided that such statute requires that
the matters be withheld from the public
in such e mmanner es to leave no

. GQiscretion on the issues, or establishes

particular criteria for withholding or
refers to particular types of matters to be
withheld:

(a7 Il

{iv} Could reasonably be expecied to
disclose the identity of e confidentia!
source, including e State, local, or
foreign egency or guthority or any
private institution which furnished
information on a confidential basis, and,
in the case of a record or information
compiled by a criminal law enforcement
suthority in the course of a criminal
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investigation, information furnished by

a confidential source;
" * [ L3 &

10. Section 1602.10 is revised to read
as follows:

§1602.10 Officlals autharized to grant or
deny requaats for records.
. The General Counsel shall furnish

necessary advice to Corporation officials
and staff as to their obligations under
this part and shall take such other
actions as may be necessary or
gppropriate 10 assure & consistent and

uiteble application of the provisions
of this pert by and within the
Corporation. The General Counsel or his
designee and the Counsal to the”
Inspector General or his designes, are
authorized to grant or deny requests
under this part, In the absence of a
Counsel to the Inspector General, the
Inspector General shall name a designee
who will be authorized to grant or deny
requests under this part and who will
petform all other functions of the
Counsel to the Inspactor General under
this regulation. The General Counsel or
his designee shall consult with the
Office of Inspector Geueral prier to
granting eny request for records or
partions of records which originated
with the OIG, or which centain
information which originated with the
OIG, but which are maintained by other
components of the Corporation. The
Counsel to the Inspector General or his
designee shasll consult with the Office of
the General Counsel gn’or fo granting
eny request for records.

11. Section 1602.12 is revised to read
as follows:

§1602.12 Appeals of denlais.

(8) Any person whose written request
has been denied is entitled to appeal the
denial within 90 days by writing to the
President of the Corporation or, in the
case of a denial of u request for Office
of Inspector General records, the
Inspector General, at the Corporation’s
heedquarters, located at the address
stated in § 1602.4. The envelope and
letter should be clearly marked:
“Freedom of Information Appeal.” An
appeal need not be in any particular
form, but. should adequately identify the
denial, if possible, by describing the
requested record, identifying the official
whao issued the denial, and previding
the date on which the denial was
issued.

{b) No personal appearance, oral
argument, or hearing will ordinarily be
permitted on appeal of a denial. Upan
request and a showing of special
circumstances, howevaer, this limitation
may be waived and an informal
conference may be arranged with the

‘President, or the Inspector General, or

their designees, for this purpose.

(c) The decision of the President or
the Inspector General on an eppesl shall
be in writing and, in the event the
denial is in whole or in part upheld.
shall contain an explanation responsive
to the erguments :Xvanced by the
requestor, the matters described in
§ 1602.11(a) (1) through {4), and the
provisions for judiciel review of such
decision under section 552(a}(4) of the
FOIA. The decision shall be dispatched
to the requester within 20 working days
after receipt of the appeal, unless an
additional period is justifed pursuant to
§1602.8(c) and such peried taken
together with any earlier extension does
not exceed 10 days, The decision of the
President or the Inspector General shall
constitute the final acticn of the
Corporation. All such decisions shall be
treated as final opinions under
§ 1602.6(b).

12, Section 1602.13 is revised to read
as follows:

§1602.13 Fees.

(a) Information provided routinely in
the normal course of doing business will
be provided et no charge.

) For commercial use requests, fees
shall ba limited to reasonable standard
charges for document search, review
snd duplication.

{c} When records &re not sought for
commercial use and the request is made
by a representetive of the news media or
by en educstional institution or & nan-
commercial scientific institution whose
purpose is scholarly or scientific
research, fees shall be limited to
reasonable stendard charges for
document duplication after the first 100
pages.

d) For all other requests, fees shall be
limited to reasonable standard chasges
for search time afer the first 2 hours
and duplication after the first 100 pages.

{e) The schedule of charges far
services regarding theproduction or
disclosure of Corporation records is as
follows: g

{1) Manual search for and review of
records will be billed et the following
labor charges:

(i) Salary Jevels 1—4: £14 per hour;

(ii) Salary lavels 5-6: $25 per hour;

{iii) Salary level 7-unclassified: §34
per hour,

(iv] Charges for search and review
time less than a full hour will be billed
by quarter-hour segments;

(2) Computer time: Actual charges as
incurred:

(3} Buplication by paper copy: $0.10
per page;

(4) Duplication by other methods:
actusl charges as incurred;

{5) Certification of true copies: $1.00
each;

(6) Packing and mailing records: no
charge for regular mail;

{7} Special delivery or express mail:
actual charges as incurred.

(f) Fees will be waived or reduced
below the fees established under
paragraph (e) of this section if
disclosure of the information {s in the
public interest becausa it is likely to
contribute significantly to public
understanding of the operations or
activities of the Corporation and is not
primarily in the commercial interest of
the requester.

(1) In order to determine whether
disclosure of the information “is in the
public interest because it is likely to
contribute significantly to public
understanding of the operations or
activities of the Corporation,” the
Corporation will consider the following
four criteria;

(i} The subject of the request: Whether
the subject of the requested records
concerns “the operations or activities of
the Corporation™; .

{ii) The informative value of the
information to be disclosed;

Whaether the disclosure is “likely to
contribute” to an understanding of
Carparation opserations or activities;

(i1i} The contribution to an
understanding of the subject by the
general public likely to result from
disclosure: Whether disclasure of the
requested information will contribute to
“public understanding®; and

{iv) The significance of the
centribution to public understanding:
Whether the disclosure is likely to

" contribute “significantly” to public

understanding of Corporation
operations or activities.

(2) In order to determine whether
disclosure of the infarmation "is not
primarily in the commercial interest of
the requester,” the Corporstion will
consider the following two factors:

{i) The existence end magnitude of a
commercial interest: Whether the
requester has a commercial interest that
would be furthered by the requested
disclosure; and, if so,

(ii) The primary interest in disclosure:
Whaether the magnituda of the identified
commercial interest of the requester is
sufficiently large, in comparison with
the public interest in disclosure, that
disclosure is “primarily in the
commercial interest of the requester.”

(3) Thess fee waiver/reduction
provisions will be subject to eppeal in
the same manner as appeals from denial
under § 1602.12.

{g) No fee will be charged under this
soction if the cost of routine collection
and processing of the fee payment is
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likely to equal or exceed the amount of
the fee charged. That cost is currently
$6.50.

-(h} Requesters must egree to pay all
fees charged for services associated with
their reguests. The Corporation will
assume that requesters agree ta pay all
charges for services associated with
their requests up to $25 unless
otherwise indicated by the requester.
For requests estimated to excead the $25
amount, the Corporation will first
consult with the requester prior to
processing the request, and such
requests will not be deemed to have
been recsived by the Corporation uctil
the requaster agrees in writing to pay all
feos charged for services.

(i} No requester wili be required to
make a&n gdvence peyment of eny fee
unless: .

(1) That requester has previously
fsiled to pay a required fee {within 30
days of the date of billing), in which
case an advance deposit of the full
emount of the anticipated fee together
with the fee than due plus interest
accrued may be required. The request
will not be deemed to have been
raceived by the Corporation until such
payment is made;

2} The Corporation determines that
an estimated fee will exceed $250, in
which case the requester shall be
notified of the amount of the anticipated

“fee or such portion thereof as can

raadily be estimated. Such notification
shall be transmitted as soon as possible,
but in any event within five working
days of recsipt by the Corporation,
giving the best estimate then available.
The notification shali offer the requester
the opportunity to confer with
eppropriate representatives of the
Corporation for the purposs of
roformulating the request so as to meet
the requester's needs at & reduced cost.
The request will not be deemed to have
been received by the Corporation for
purposes of the initia! 10-day response
period until an advance payment of the
entire fee is made.

() Interest will be charged to those
requesters who fail to pay the fees
charged. Interest will be assessed on the
amount billed, starting on the 31st day
following the day cn which the billing
was sent. The rate charged will be as
prescribed in 31 U.S.C. 3717,

(k) If tha Corporation rezsonably
believes that a requester or group of
requesters is sttempting to break a
request into a series of requests for the
purpose of evading the assessment of
fees, the Corporation shell aggregate
such requests and charge accordingly.

{1} The Corporation reserves the right
to limit the number of copies that will
be provided of any document to any one

requester or to require that special
arrangements for duplication be mads in
the case of bound velumes or other
records representing unusual problems
of handling or reproduction.

Dated: June 30, 1993.
Victor M. Fortuno,
General Counsel. :
[FR Doc. 93~15991 Filed 7-8-03; 8:45 sm]
BULLING CODE T060-01-P




