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ROBERT STUBBS: This is a meeting of the Operations

-and Regulations Committee of the Board of Directors of the

Legal Services Corporation. I am told that it's the first time

in history that the Board, or any segment of it, has met in
Minneapolis, St. Paul. We are very happy to be here. We have
brought my Georgia weather, which I hope you all appreciate.
My father-in-law advises me, since his wife's family is from
Minnesota, that we have but two seasons here, July and winter,
and I am happy to have found at least blackberry winter so
that we are enjoying it. I would like to note for the record
the appreciation that each of us on the committee feels for
the work done, particularly by Bruce Beneky (phonetic) of the

Southern Minnesota Regional Legal Services, for escorting us,

for organizing and insuring that we are as well informed about

the operations in Minnesota in legal services in behalf of the
less advantaged of our citizens in having legal access to our
courts and administrative relief. Each part of the program,
ffom the original briefing bj Ann Barts (phonetic) and others,
was very helpful to us and has made us feel very comfortable
here. Without preempting my colleagues, or putting it in the
form of any sort of written observation, I think we can observe

that the one commonality that is present is strong Board

participation, guidance and support. And, I don't think that

we heard from a single program that didn't give us some assur-

ance that legal services didn't function as an isolated outpost
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subject to all of the adversities and difficulties of being
alone in a hostile environment. We found a strong support from
the Bar, or at least representations of it, and Strong support
from the members of the Board, client and attorney alike, and
that is very gratifying. It may be something that we would
want to include in recommendations elsewhere.

We are very pleased to have as many of you in the audience
as we do. I have tried to make a list of those that I recog-
nize, for example, Mr. Veney would not miss one of our meétings
for love nor money and we are happy to have him here. Barry
Schwartz from‘tﬁe Coalition of Legal Services, Jody Smith, who
I met in Atlanta not long ago, heads up the civil side of the
National Legal Aid and Defender Association is with us. And,
we are expecting Glen Stophel from the ABA, he has not vyet
arrived.

Several of our hosts of yesterday are here. The blonde
young man in the front row, Bob Anderson, who is the director
of the Toma (phonetic) project north of Minneapolis-St. Paul.
He has just fairly recently come from Wisconsin, so he brings
the glow of progressiveness with him and I am sure Minnesota
is happy to have him. Bruce Beneky is élso back here, he's our

host, at least he was here a few minutes ago. Bruce is the

director of the southern Minnesota legal services program and

was our principal host. Ann Barts, she's the director for the

coalition of the several legal services programs in Minnesota,
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‘are present, next to Mr. McKee is Howard Dana from Portland,

have him along with us. The members of the staff who are

the corporation. On the table, I will just start on the left

and who briefed us extensively yesterday on the Carmen (phoneti
opérations in Minnesota, including the development of funding
sources outside of the federal government to insure their
operation at a substantially comparable level.” That was a very
fine briefing we had, and; and we also had the best loocking
taxi driver in Minnesota for two or three locations.

I would like to introduce two others who'may not know
them, the members of our Committee. On my immediate left is
Judge George Paras, from Sacramento; on his left is Annie.
Slaughter, from st. Louis; here to my right, Josephine Worthy
from Massachusetts; and on her right, Clarence McKee from
Washington, D.C. These are the members of the committee, I

am Bob Stubbs from Atlanta, Gecrgia. Others of our Board who

Maine, who, among other things, is chairman of the Presidential
Search Committee, the endeavor that we are actively engaged in
to insure that when Professor Caplan goes back to a legitimate
enterprise that we will nét be left in the lurch. On his

right is Bill Earl from Miami. Bill is a ﬁember without port-
folio, he does not share the dubious distinction of being a
recess appointee. He is a pure nominee whose nomination is

now on the floor of the Sénate, but we are always pleased to

present include, on my right, Jerfy Caplan, the president of
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without any necessary order, Dennis Daugherty, who handles most
of our legislative affairé for the corporation. Miss Ann
Tracy, who is acting as oﬁr Girl Friday. The one with all the
suitcases is Ann. Next to her is Mary Wieseman, who is our
General Counsel. And, Clint Lyons is vice—preéident. Next to
him is one of my former students, that's why he bows down every
time I walk by, Bucky Askey, who is in charge of field opera-
tions. And, in the last row over there and sitting alone is
Michael Glomb from the General Counsel's office.

There are others of you in the audience that when the time
comes for our invitation to you to make comments if you chocse,
I would ask that you identify yourself and your 6rganization SO
that the reporter can keep track of all of these pearls of
wisdom that you will contribute".

So far as our agénda is concerned, and moving into our
program, I_woﬁld like firgt of all to note for the record that
to the extent that we will be considering any motions, or
resolutions, or voting, the members of the Committee itself
will perform those procedural tasks. Two of the items of the
agenda, however, involve the development of a position for sub?
mission to the fﬁll Board in its meeting on the 1l6th, or 17th,
or on both dates, dependiﬁg on our confirmation status. Thus,
we will invite, in the course of our discussion, such comments
as Mr. Pana or Mr. Earl may choose to make.

I would ask that those of you who are invited to make




:
i

BTN B B B
OO

[ ST S F

REFR]

i
i
(]
il
ol o

.j()i“

woclure

Sappr it
g rILFIE

SEREVEN

TR T

T

rgeye

o N

EERAt: ;L:v[:.,l

Voot iy

XA
frecs .

DT EAONT T

300, o bl ooy iy o b IEATAY Llirir e b
Proy ot beynacng sty LIy il TN N I L RS A B i
ey e P . : N 3 . o - i .
EEE RSSO NN LSRR F O S T VR A VA N G S R S N K LI SO IR R 155

i PV
Yot d o iy by by

TRirSy

OE T T LV

JTesrenmogoeny al

o+ [is To foad Sl o Bloonr E

- '»

PLECTT Leicun o o ot emunly i
I T TR R S BRI EU TU N ST SO TN SR RRVETRY

W iy




10

11

12

14
15
16
17
18
19
20

22
23
24

25

comments be free in doing so. We are interested in your

views where we ourselves are trying to form a posture for the

regulation, or operation of the corporation. A couple of the

items on the agenda invol?e our own internal business, and as
to that I am not shutting you out, but your access to the
Congress is as free as ours, because it.involves legislative
activity.

We are going to try to move along in our agenda, which
has been published in accordance with the requirements of law,
but hopefully since so maﬁy oflour people have to leave in the
early evening, to conclude our session somewhere not later
than three o'clock or thereabouts. Finally, as a preliminary

comment, I would like to acknowledge personally the assistance,

direct assistance and help that I have gotten from Jerry

Caplan, our president, and Mary Wieseman. God only knows.what
our telephone bill is; I know what our postage bill is in going
back and forth in discussion of matters which are to be raised
today, and putting them in a form which can.be utilized by all
of our people, and put toéether in a published forh so that
others can have some idea of what we are talking about. We
have received assistance from every member of our staff, but
those two I personally would like to héld up for your apptfoval.
Finally, as a preliminary matter, I would like the con-
sent of our Committee to vary slightly the order of items in

the agenda. As it's now set out we would first consider 3480

A N [ T R ' I TR O TR TR T
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and then 2393, and then the Moorhead Amendment. I would like

to ask that we put 3480 in the third positionras it is more
complex and is more likely to be provocative of discussion,
and 1f there is no£ objection we will so do.

The first order of business is thé adoption of the
agenda then. This appears in the program that was published,
a copy of which is made available to each person. It would
involve the approval of our prime minutes, the report from
General Counsel, and then our discussion as to various matters.
Spelled out specificaliy,-the legislation, eligibility regula-
tions, if we have an opportunity to get to them. And, if it
appears that our meeting is protracted, as it may well be, I
would ask the Committee to again revise the agenda to receive
the report of the president before we go to that to insure that
we all.have the advantage of his information. With those
quaiifiCations, is there any objection by the members of the
Committee to the adoption of the agenda as published? Hearing
none, we will go forward. -

We have not formally, as a Committee, adopted our minutes

of either the meeting in Washington some months ago, or of the

meeting we had'in Atlanta in May. Although, in both instances
those minutes were included in reports of and to the Board,

which, in toto, were previously approved, so, I would ask that
the minutes of the two meetings_we have previously'had, one in

conjunction with the Board meeting in Washington, which was,

siEOR I : [ SR R i v Stk BN EER Y
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as I recall, in April, and the one in Atlanta, which have

-

previously been submitted as part of the Board's working papers
ask that those minutes bhe approﬁed so that at least oﬁr record
reflects that activity.:

MR. MCKEE: So moved.

MS. SLAUGHTER: Seconded.

MR. STUBBS: The motion has been made and seconded,
all in favor please say ave.

(Aye.)

MR. STUBBS: The motion is carried. We will now
move into the substantive part of our agenda. The first item
in the amended agenda would be the consideration of Senate
Bill 2393, which broadly stated is a piece of 1egisiation to
create a private cause of action against the corporation and
other activities in legal servicés for alleged misuse of the
powers given to those organizations and to the corporation. I
like first to ask Mary Wieseman, the General Counsel of the
corporation, to give us an:overview report of the content of
that legislation, and, to the extent that the staff may have
developed a recommendatioﬁ, to present that to us as a springf
board from which we, and the committee and our other Board
members may further. address themselves. Mary?

MS. WIESEMAN: Thank you, Mr. Chairman.

MR. DAUGHERTY: Mr. Chairman and members of the

Committee, $2393, is a bill that has been referred to the
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September. We might bear in mind that given that timing and

Senate Judiciary Committee in which the corporétion has been
notified of the intent of that Committee to hold hearings
during this Congress. We have been originally noticed of a
hearing to be held in July, that has been postponed and another

date has not been announced. Most likely it will be in

the proximity of the fall election, it is unlikely, I don't
think that the sponsors of this measure expect this biil to be
acted upon this Congress, but they are quite.anxious to get a
hearing on it. The sponsors of the biil are 7 Repﬁblican
Senators who were themselves Plaintiff in a lawsuit brought
agéinst the corporation in 1981. The lead Senator on the
bill is Senator Simms (phonetic) from Idaho, the others,
McClure (phonetic, Hiakiawa (phonetic), Denton‘(bhonetic),
Humphrey, East (phonetic), and Thermén (phonetic). Senator
Therman} being Chairman of the Judiciary Committee, Senator
Denton being the Senator who chairs our authorizing subcom-
mittée, and the Senator who has asked to chair a hearing on
the bill.

I am going to distribute to you a copy of a statement that
Senator Simms made at the time he introduced the bill in April,
which:sets forth his reasoning in offéring the bill. The
Senator intends that the measures that were adopted by the
Congress in the past tb provide oversight.of the activities of

the corporation as grantees, have failed to secure the
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.the Moorhead Amendment had also sought to pursue the matter

| general accounting office, their grievance with respect to the

enforcement Qf provisions, such as provisions on lobbying, that]
were the subject of the suit that he and his fellow Senators
brought last year. Also, suit déaling with the Moorhead
Amendment to the Appropriations Act, which we Will be discussin
later this morning. As Mary will discuss, the suit that they
brought, was, was dismissed as, on the basis that they, the
members of Congress involved did not have a right of action in

the matter. The Senators had, and their others interested in

through communications with the authorizing committee, and we
will see later some of the response that committee made in

terms of provisions in HR34A. Others pursued it through the

corporation's interpretation Qf our lobbying.. And, although
the general accounting office indicated that it had, it felt
that the corporation was not correctly interpreting the law,
the corporation was in violation of restrictioh in our
appropriation bill that its authority did not extend to re-
claiming funds from the corporation that were spent for this
purpose. Ahd so, you have the statément, and T am going to
turn thg floor over to Mary who will give you an analysis of
the pro%ision.

MS. WIBSEMAN: 82393, if enacted, would create a
private right of action under the Legal.ServicesuCorporation

Act, by allowing any person to bring a civil action against a

el
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1l || corporation, or any recipient, grantee or contractor, for a

2 || violation of any provision of the act br regulations. Upcn a

3 § £inding that the act has been violated, a District Court may

4 || award equitable relief, treble damages, attofney’s fees and

5 || costs. Enactment of 52393 would allow any person, and we

6 || emphasize, any person, to sue to enfo?ce the act. Litigants

7 could,inciude therefore individuals denied legal assistance by

8 || recipients, disgruntled legal services dlients, disappointed

9 || grant applicants, unhappy. defendants, and'public interest

10 || groups displeased with the éorporation practices and policies.
1 52393 would not require these litigants to exhaust their
12 || administrative remedies, or to bring theit complaints to the

—’ 13 || attention of the corporation prior to filing suit. Thus, the

14 éorporation and recipients would be forced to expend untold

15 [{ resources in defending lawsuits without firét having the oppor-
16 Jjtunity to investigate and resolve complaints. Creation of a
17 || private right of action would entail enormous costs, and delays
18 |l in resolving alleged abuses by the corporation or the recipient
.19 Scarce resources would be diverted from the provision of
20 || tegal assistants eligible clients. Moreover, the federal courtis
21 |lwould become unnécessarily involved, we bélieve, in the inter-
22 || pretation of the act,'and regulations, and the supervision of
23 || corporation and prbgram activities. For these reasons the

24 [ staff has recomménded that the corporation oppose 52393 and

25 || support, in its stead, legislatiVé and internal measures which
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-
1 || enable the corporation to fully utilize its authority to en-
2 || force the act and regulations.
3 In the alternative, we would recommend that if a private
4 )| right of action is to be, is deemed necessary by the Board,
5 .that the following amendments be propesed. First, S$2393
6 || should require that litigants suffer some injury as a result
7 | of the action, or alleged'action of the corporation, or the
8 || recipients, before they have a cause of action against the
9 || corporation. This would insure that persons. authorized to
10 || bring actions have constitutional standing to bring suit.
11 || Second, S$2393 could be amended to provide that private actions
12 || may be brought to enforce only the prohibitions as opposed to
'%_; 13 || the provisions of the act. This was as discussed in fhe
14. memorandum that we have provideé to the Committee, the initial‘
15 || private right of action-prbposal in the 1974 act. It was
15' never enacted; but it was to enforce the'prohibitions as op-
17 || posed to the provisions of the act.
'18. This would free the corporation from Having.to defend
19 {| suits brought by dissatisfied clients, or persons denied
20 |} legal assistance, while allowing suits alleging violationg of
21 || statutory restrictions. Alternatively, the corporation could
22 {| support 1egislatioh providing for judicial review of final
23 || corporation determination. This would be preferable to crea-
24 || tion of a right of action initially, and would assure that the
corporation would have the primary jurisdiCtion to determine

25
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its own act and regulétions and to enforce them.

MR. STUBBS: ‘What I would li];e to do, now that we
have had your statement, is to invite the members of the
Committee first to Smeit, make such comments, or statements of
position as would be desirable by'them? I will try to keep my
mouth shut until the last one, and‘fhen invite the other mem-
bers of the Board who may wish to make a comment. Then, depend-
ing on what the feelings of ﬁhe membership are; we may wish
further to hear-from you again. Let me start over here, if I
may , with you, Clarence, as the farthest away from me.

MR. McKEE: I would agree in é no win situation, thig
would open the floodgates to people who Wanted to.enforce, sue
us for not enforcing prohibition, as well as on the other side,
persons who interpret words to say that we weren't doing
enough. From the information I have seen with the lawsuits
against the ﬁo:poratioh, generally I think'on‘the disgruntiled
former employers who have been filing 1awsﬁits, that would be
just a flooﬁgate; though I woﬁld agfee'that it would be, would
oppose the bill the way it is fight now. On the prohibitions,
I would agree that if we were going to have to have, the law-
suits would enforce prohibition as Weil'as reguire standard.

On the alternative is to judicial review of corporate actions.
It still would open flobdgaﬁes because you wbuid héve things
going to the Court of Appeals time and:time and timé agéin;

again, that would open the same floodgétés as would the blanket.

A I e S R S e ) et by
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enforce all of the provisions of the regulation. What 2393

I think generally it would be great if we just left the whole

thing alone, and the minute you start saying well, on the alter
native put in the -- just a flét prohibition,er just a flat
opposition of everything and not try to rewrite the statute of
the legislation ‘as it was drafted.

MR. STUBBS: Ms.'Worthy, do you have any comments
yvou would like to make?

MS. WORTHY: I héd a cOncern.with the area, I think
that is the last paragraph, next to the last page, wheﬁ you are
denying clients. I guess you would say, okay, you can sue the
local peréon but then you; you know; leave the cooperation out
of it, there has been a lot of dissatisfaction with clients
getting, you know, satisfaction, even bringing any kind of
action. So, not having the cooperation in there to deal with
some of that I think ig just, it's cutting us off from being
able to have that kind of support for bringiﬂg action. I don't
know why, you know, that recommendation is, you'know, in there.

MS. WIESEMAN: Well, the regulations currently pro-
vide for clients to pursue thelir remedies through the recipients,
and then the corporation is required to investigate. We are

not proposing that the corporation shouldnft aggressively

would do, however, is permit a suit against .the corporation to
enforce it. We don't believe that we need a suit, or the pri-

vate right of action to force the corporation to enforce the
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act, and it's not the proper way to use the resources of the
corporation. We certainly do agree the cor?oration should
enforce the provisions of the act, and should investigate
shouid there be complaints; but that it's not necessary to per-
mit a private right of action to accomplish that end.

. MR. STUBBS: Ms. Slaughter?

MS. SLAUGHTER: Yes. On the part of the alterna-
tives, final judiciary point of reviews, I would like a little
more detail on that., |

MS. WIESEMAN: On the alté%native, I am sorry --

MS. SLAUGHTER: The judiciary point of reviews. The
alternative -- |

MS. WIESEMAN: Oh, the concept of primary jurisdic-
tion. That is that the corporation, under the administrative
procedure act, which is not applicable to the corporation, but
is applicable generally to the federal government. An agency
is'given primary.jurisdiction to resolve complaints. That is,
they have the expertise, they have the resources, and hopefully
the courts hopefully believe that the agency will resolve it
so0 that there wouidn't be any necessity for court proceeding.
If, howéver, the resolution is not satisfactbry to the person
making the complaint, then they have the right to appeal, not
initially from the complaint, but from the agency determina-
tion of the complaint. Aﬁd,'the court then reviews the agency

determination on the basis of what, was it arbitrary or

L O (AR R R C [ R A R IR TE L AR
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ability, first to make an initial determination, and hopefully

capricious, was it supported by the facts, and therefore it's

a different standard of review. It gives the agency the, the

resolve the problem without intervention of the courts.

MR. STUBBS: Judge.

MR. PARAS:. Mafy, what ﬁas thé name of the case that
the Senators were rebuffed on in their effort to enforce the
act? o

MSf WIESEMAN: It was Grachleg (phonetic) versus,
Legal Services I believe.

MR. PARAS: Aand, that was on the basis of standing -—-

MS. WIESEMAN: That's right, private right of action.

MR. PARAS: Was the traditional taxpayer suit con-
cept discussed in that case at all? I read it when it came
out but I have forgotten, it's been so long.

_ MS. WIESEMAN: The standard they used was the Court
versus Ash (phonetic) standard. I think that, that in order td
be able to imply a private right of action there are four thinds
that you look to, and one of the things was Wﬁether Congress
contemplated it,.whether it, whether‘it's necessary, Or whether
the statute wasléassed for special group, and whether they havg
a specilal benefit from the statute, and the four tests under the
Court versus Ash. And,; they defermined, and it's been deter-
mined uﬁiversally, in all the cases where the corporation has

been sued to enforce, or attempting to enforce the terms of

Poakich P - . [ L I i FRPEEE P W [P T 1 O A R
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but the whole, the standard was the Court versus Ash, whether

pated in the enactméht of the legal Services Act. 1Is that,

| decision actually indicate that even in a private capacity, or

the statuté, that the statute does not give, does not give,
does not benefit that speciél group. In faCt, the court
stated, I believe it was in Grachleg, may have been another
case, but in one of the cases said that if anything, the
statute was passed to benefit poor people who need legal
aSsiQtance. And, there has been the case where even an elig-
ible client was deniéd standing becausejhé said it didn't
come within all the other standards of, of judicial review in

the Ash case. So, it was not striétly a guestion of taxpayers,

the statute contemplated a private right of action, whether it
was meant to benefit a special group, and whether the private
right of action would be nécessary to enforce the termg of the
statute. And, they found in all of those that 1t didn't.

MR. PARAS: But, the Senators were there as Senators,

that was their claim to standing,'as persons who had partici-
was that the basis of the Court's decision, or did that

in a taxpayerrcapacity, those Plaintiffs had no standing?

MS. WIESEMAN: I believe in gradually, they not only
went in as taxpayers, but as, as'people, I mean not as tax-
payers, but as Senators who passed the legislation, but also
the people for whom the lobbying, or the lobbying was against,

or injured them in some way in their legislative capacities.
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They were saying they had been injured also,'and thét they

"had been injured because of the scope of the lobbying. The

Court found that that was not sufficient.

And, the other cases, it's not onlyljustflegislators, as
I say, there is an eligible client who brdught suit and the
Court deterﬁined that that client”had ﬁo standing to bring a
private right of action. So, it extends, it has been extended
ﬁniversally.‘ The only times when the corporation has been
subject to suit has been in the, the appeals from defundings
decisions, and then there is, discrimination complaints'were
involved. But, to enforce the act, it's been universally held
that neither an eligible client nor the legislators would have
standing.

MR. PARAS: So, are we left then with the decision
now, and with the situation in which if the Board refuses to
comply with the directions of the act, there is no one who
can‘bring an action of law to force compliance? Are we there?

MS. WIESEMAN: Yes, I think so.

MR. PARAS: In your opinion? . :

MS. WIESEMAN: Yes.

MR. PARAS: Alright, thank vou.

MR. STUBBS: I guess I start with a more or less
simplistic approach. Being in a job in which, litigation in
which I am a Defendanﬁ.is part of my daily bread, and I think

we have enough lawsuits already authorized without generating
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1 (| anymore. That may be a visceral reaction rather than a
2 || responsible one. The thing that troubles me I think about this
3 || type of legislétion as much as anything else is the fact that
4 |l we have just been appointed to be Board members, with an
5 {1 implicit mandate at”léast to clean up the-act, if you will,
6 cértainly to enforce it~;nd to behave in an aggressive, affirmag-
7 || tive posture to ensuré that the will of the Congress ig carried
8 || out, both iﬁ letter and spirit. And then too, for us now to
9 j| take the position that we want to be curbed, strikes me as
10 [ being a bit inconsistent, or shying away. I certainly can
11 [ sympathize with the frustrations that the members of Congress
12 || have felt, but I think each of us feels committed enough to go
-’ 13 fofward to see that the act is cérfied out to relieve the fear
14 || that some of them are expressing in this type of proposal.
15 || Further, from my éwn experience, and from allowing iitigation
16 {{ for the satisfaction of the world at large, we alter very
17 {{ significantly thé funding posture of the organization against
18 |{which the suits are being permitted. Whéther we have to go
19 ||into some sort of bond for good behavior.oh the.part of the
20 || attorneys in the vérious pfograms,_or of each of ug, or not,
21 {lcertainly we would have to provide some sort of indemnification
22 || for members, or attorneys, or program pebple throughout the
23 ||legal services structure if we were involved in good faith
24 llactivities to indemnify them. My own limited éxperience where
25 ||suits in a sovereign immunity-state were allowed against indi-
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1 || viduals, have been to see the cost of legal representation
2 [|alone in Georgia jump from something in the magnitude of
3|/$35,000.00 to five.hﬁnd;éd and fifty thousand dollars in the
4 || span of three years.‘.And, I can see similar types of costs
5 |{ being super-imposed on the cost of providing legal services
6 [|without ever getting to the premium rates which have to be paid
7 || for any sort of insurance that we might feel obliged to retain
8 || to protect our people. Again, if I may use Gebigia as the
9 |lexperience, we have jumped.from $9.00 per head to $21.00 a head
10 J|to provide'coverége for public émployees in é'matter of three
li_ years. |
12 It seems to me that that pragmatic consideration is some-
,Eq/ 13 ||thing that ought to make us very cautious about endorsing this
14 |{legislation. Finally, as many of you know, I spend my evenings
15 |l and nighﬁslwith a practicing attorney who herself does legal
16 |[services work in a modified Judicare program. -If you open up
17 liabilites’of this sort to practicing attornéys over and above
18 lltheir own exrrors and omissions policies we may discourage an
19 |lalternative which we now have in utilizing-the‘private bar
20 either on a Pro béno (phonetic), or Judicare,lor modified
21 ||Judicare prqgram; And, I have to profesé to a substantial
22 |Jamount of footudrégging.about the Board's endorsement of this
23 {[legislation, or of this type of legislaﬁion at this time.
24 MR. PARAS: Bob, is it tolerable for a Board of this
25 lisort to be totally unaccountable to the pecple cof this country,
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br what it does, or faills to do?

MR. STUBBS: I think we are accoﬁntable, perhaps in
a different Way. First of all, I think the ongoing long-range
notion of accountability is involved in this confirmation

process, however distasteful it's been to most of us for the

last several months. But, I think more gspecifically we were

subject to further congressional legislation restricting the
powers of the Board, certainly funding. I be;ieve there is a
measure of accountability there that doesn't have to be brought
in the form of litigation. I don't know ﬁhether‘it‘s because
you have been a Judge that you want the Courtéfto hear things
or not, but I would prefer that, that restraints on the Board
for its failure to do its duty comé from the Legislature ratherx
than the Courts.

MR. PARAS: But, the Législature is'powerlésé also,
having created us in effeb£ théy have created a monster during
our term of office. What can they do? They passed a law that
says thou shalﬁﬁnot do such and such and we ignore it. When
that happens-Where are we? And where are the people?

MR. STUBBS: I don't think.wé'have ignofed it, and I
confess to pefsonalizing my feelings about it. I would like
us to have the opportunity to show the Congress'that we are
goihg to do what the Congress intended that we do, and if we
don't do that then come forward with this rather than pass this

type of legislation at this time, and at the same time perhaps
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1 || even be holding our confirmations in sort of a limbo. Let us
2 'show that we can't maﬁage without this sort of direction before
3 || we go forﬁard.
4 I think,  as Presideﬁt Caplan has just ihdicated, the
5 || Board's consideration at the Indianapolis meeting is indicative
‘6 ||of our desire, and purpose, to go forward and provide structure
7 Within the corporation itself to insure cdmpliance. Even with
g || that, however, I think your comment is légitimate that there
g {|would beé no ultimate cause of action against the Board.
ig MR.‘PARAS: Well, don't misunderstand, I am not
11 interested.in a ‘treble=-damage clause and an invitation to
12 |[[everybody in the United States to file a suit against us, but
i~/ 13 some accountability I think is in order, and you may have just
14 || touched on it right there.
15 MR. McKEE: Mr. Chairman. It seems the difference
16 ||there is Mr. Paras is thinking of not just this Board but all
17 || the Boérdé in the future. Maybe Board One does a good job and
18 ||wnfortunately Board Two doesn't.l One point of view that not
.19 ||enough was being done to enforce, down £he line another Board
20 may come along and another group of Senators may think not
o1 ||lenough is being done from their point of view, so I can see
22 both points. But, it seems that this Inspectbf General concept
03 ||as Congressman.Steiger'(phonetic) was saying, that there are
24 ||adequate prohibiﬁions and safeguards in 3480, and if everything
25 is enforced, I think there is probably no need for the 2393
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concept.
| MR. STUBBS: Josephine, do you have any comments?
MS. WORTHY: WNo, I just agree with what Clarence has
said, I don't think that there is a need for the 2393.
MR. STUBBS: Mr. Earl?
MR. EARL:. Mr. Chairman, I agree with much of what
wag said. I think that if this is enacted inlits present form

this whole program is going to be wallowing in a sea of liti-

gation. Every time a president wants to terminate an employee,|

every time a program files a lawsuit they are going to be under
this provision. Anytime the corporation takes aﬁy action, any
time a local program takes any action there is going to be
litigation. We are dealing With a lot of litigous people any-
way, and I think you are going £§ find yourself totally
ineffective, and the program impaired, if not destroyed. I
think the dangers far outweigh any benefits. 'There:are, as Mr.
McKee alluded to, there are more'effective ways, I fhink, and
safer ways, to police somé of the abuses thatlwe now have,
whether that is other legislation, or some‘regﬁlationé from us,
but this is overly broad, it's dangerous;

MR. STUBBS: I would like to just footnote what you
said,:that in the Attorney General's office one of our responsi
bilities is to provide legal advice and assistance to depart-
ment heads. I have found that I am a co-conspirator with ﬁhat

department head in litigation for having provided him with lega

;t.‘.; - 1 i [ . HE T N i b { [T | S [ Y EE R B
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o
1)} advice. I sugqest that the nature of our society is litigous
2 || at its base, and anything that would encourage that is likely
3 || to bring it forward. Mr. Dana?
4 MR. DANA: Mr. Chairman, I think all of us are
5 {] sympathetic to the frustration that brought on, that brought
6 il on much of this, much of these bills, 2393 and 3480. Really a
7 |l response to a sense that the Board has not carried out its
g || function in the past. And, I agree with the statements of
9 || everyone here that we would like a chance to rectify that, and
10 {{we are doing that, and I think it would be, for all the reasons
11 || indicated, a mistake to pass this bill at this time. I think
12 | that many of the provisions of 3480, and 2393, are warnings to
- 13 || us and to our recipients, that we'd better tighten up the,
14 liship, and that is what we are doing. Aand, I hope that the
15 Congress gives us the opportunity to do that rather than express
16 || their frustration with us through this bill, or cutting our
17 || funding or anything of this sort. I am troubled on the speci-
1g i| fics by all of the things that have been indicated, I am also
19 bothered by the tendency to confuse us with our recipients.
20 {|The bill authoriées a suit against us, and damages, presumably
21 ||against us, for acts that we, of contractees and recipients.
22 ||If there was ever to be a sanction that might have some force
23 ||and effect it should be a suit against a recipient for violating
24 ||the act, and punishment of the recipient. The tendency of the
.25 statutes and proposals to make us pay a judgment that should
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?roperly belong to a separate corporation operating in one of
the 50 states is, I think the wrong way to corfect ﬁhe problem.

I am opposed to 2393 and I would hbpe that four Committée
would authorize the Board to authorize the president to work
with Congress to assure the seven distinguished Senators, that
we have the problem in hand and are working on ways to solve
it rather than turn the problem over to the courts.

MR. STUBBS: You have indicated oﬁe peint too, that

I think has already been pretty well the subject of a lot of
litigation in the Title 42 Civil Rights Actions, and that is
the guestion of liability where it's élearly respdn&ents. It
would seem that any such litigation would itself generate
other litigation to construe the extent of liability. Other-
wise there is an imposition of liability without fault on the
part of the members of the corporation.

"We have heard from each of the membérs, and before I come
back to the members of the Boérd, before I come back to the
Committee I would like to héﬁe any further c@mments that Mary
would like to make and then to have perhaps statements from the
staff through the president before we entertain any resolution,
or any other expression of interest, or comments from the
Board. Mary, do you have.anything further you would like to
offer?

MS. WIESEMAN: I have nothing further.

MR. STUBBS: Mr. President?

| AT [ L B L R [ (IR AR TY T RN
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MR. KAPLAN: ©No.

MR. STUBBS: I think we have heard a range of com-
ments from the members of the Committee and the Board members
which suggest a substantial sympathy with the Congress for its
frustration and a recognition that there is no way in which
the Board can be appropriately disciplined judiciously for
failure to carry out the act. And, I think we have heard an
expression from most of the members, however, with.some
reservatioﬁs at this time at least, of restrictive legislation.
I don't question for a minute that it is our obligation to,
either through the Board members themselvés or through the
staff, of conveying to the Senators, and to the Congress in
general, not only are we willing to abide by the law, but we
have a very positive commitment to carrxy it out and do it in
an aggressive and affirmative way. |

If it's appropriate, and I suggest that it may be, I
would like to heaf a resolution as to the position of the
Board members on thé Regulations Cbmmittee. Does anyone care
to submit sudh'a resolution as to the position we ought to takse
in recommendations to the Board in order that we can take a
vote?

MR. PARAS: Well, Mr. Chairman, in the absence of
anyone else speaking, I would submit that we should go on
receord, if we are going to vote formally on this, as opposing

2393, but only because of its over-broad scope and depth. and,
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suggesting.at the same time that some accountability is in
ordef, and a careful redraft of 2393 might pfoduce a type of’
accountability with which we could agree, but, in its present
form --

 MR.-STUBBS:  00uld I restructure your motion, that
we oppose the.bill now, but give instructions to the chairman,
and to the president and the staff, in'representétion to the
Congress that they do these other things?

MR. PARAS: That is essentially what I had in mind,
how formally that should be stated, I-don't¥know.

MR. STUBBS: One of the things.that we have insured
is that we have a reporter so that we h&ve an accurate tran-
script, and we can thus. go to the Board with an accurate
reflection of our own views so that the chairman and the presiA
dent cannot have to speculate as to what we méy have had in
mind. Members of the Committee, you have heard the resolution
proposed by Judge Paras, all in favor please signify by voting
aye.

{Aye.) |

MR. STUBBS: T think we would go on record'then as
recommending to the Board that 52393, in its present form, be
opposed, but that the chairman and the president work to bring
to the members who have proposed this legislation, assurances
that we will move aggressively to carry out the letter and

spirit of the act, and their suggestion, or even at our
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Congress in enacting, or trying to enact 52393, that we uphold

suggestion, that we work with them to insure that the sense of
their unhappiness is manifested in legislation with which we
can be more comfortable.

MR. McKEE: Mr. Chairman, in discussing our recommen-
dation to the Board, it should be pointed out in certain words

that although we understand the concerns of the Senate and the

it in its present form, and we recommend that the Committee,

or the Board, just stay back. I think there is enough of a
hint when you say in its present form that there is some
avenues that could be optéd because what can happen sometimes
is once the Board or the president starts making suggestions
we will get 10 more bills coming in on each one of the sugges-
tions or alternatives. So, I think we can just indicate that
we understand the conderns of the Senate and we think that it'jg
not needed in this present form.

MR. STUBBS: Hopefully we will have a copy of the
transcript available for the Board at its meeting so that each
member who is.not here present having heard what we have had
to say, will have access to that so that we can act formally
and reflect the sense of this group.

The next item on the agenda is the Moorhead Amendment.
And, as I indicated eériier, my plan of proceeding on this
would be to ask General Counselzto_give us a statement of the

problem, to hear from members of the Committee, members of the

IR I F e T A [ [
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1 Bdard and other meémbers of the staff, and then to invite com-
2 || ments from.the aﬁdience that might be helpful to us in reaching
3 || the resolution on this agenda item. Mr. Veney, do you have a
4 || comment at this time?

5 MR. VENEY: Just before.you'leave 2393, could I just
6 || make ‘an observation? That observafion is the only reason I

7 || can think of,fof the passage of 2393 is to give an eligible

g | client, wﬁo might be denied service from the program, standing
g || to sue. The staff recommendation I certainly agree with in

10 || terms of opposiné 2393, but I certainly can't agree with the
11 || staff's recommendation that the only group that:should be ex-
12 || cluded from the right to sue, should be fhe ¢lient communities.

o 13 || ¥ would hope that that signal is not thé signal that you hope

14 || to send either to the Congress or.#o the client community.

15 MR. STUBBS: I appreciate your comments, and I know
16 || that others may share your views, and I know you all are

17 || capable of letting the Congress know how you feel. While we
18 |l were in our disCuséion on 2393 two other of our hosts yester-
i9 || day came in and I would like to recognize. their presence and
20 |l thank them for being here. Mike Connely, who is the director
51 ||of the Northeastern Minnesota Legal Services Program, and one
22 {1 of his Board members, Claudia Maken (phonetic) was it, we are
23 |1 very pleased_to have you all with us.

24 Let's go on now to the item of the Moorhead Amendment.
75 || Would you give us a statement of the problem,.please, and the
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L
1 {| suggestion that we have in our working papers for the regula-
2 || tion change, at least to initiate the discussion.
3 | MS. WIESEMAN: Yes. I neglected to introduce, I
4 || believe you did before, Michael Glomb from the. office of
5 || General Counsel who has done the background paper on lobbying
6 || in.the Moorhead Amendment, which is in the materials. The
7 {| Moorhead Amendment was added to the corporation's appropriation
g || legislation in 1979. It provideé} provided no part of this
9 appropriation shall be used for publicity or propoganda pur-
10 i} poses designed to support or defeat legislation pending before
11 || Congress or any State Legislature. The previous General
12 || Counsel's opinion on this subject included that the Moorhead

e’ '13 Amendment had nd substantive effect on the scope of permisgsibls
14 || tobbying activities contained in the authorizing legislation.
15 The regulation which we have proposed to the Board, and iﬁ
16 included within your materials, would have effectively revoked
lf that opinion of the General Counsel's office and significantly
18 {| hrarrowed the permissible lobbying activities of grantees by
19 || specifically recognizing the binding prohibition on the use of
20 || funds for Grass Roots lobbying. In addition it will address
51 || many of the concerns raised in Congress about lobbying activi-
22 || ties of legal services programs, as well as thé criticisms of
23 |{ the Comptroller General has made about the program, the cor-
24 || Poration regulations‘of program lobbying activities. The pro-
25 || Posed regulation adopts the GAO definition of the anti-lobbying

W
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_
1 || provisions contained in Sections 6072 of the Treasury Postal
2 || Service and General Government Appropriations Act. Section
3 {| 6072, and Moorhead, are essentially identical, except that
4 || Mooxrhead contains, at prohibition, both for federal and state
5 || lobbying, whereas 667 does not include state lobbying activi-
6 Il ties. |
7 | The GAO interpretation, and the regulétion which is pro-
g |l posed, is through the Moorhead Amendment to prohibit the ex-
9. penditure of legal services funds for Grass Roots lobbying, and
10 {| that is appeals directed to the public at large, or selected
11 {| individuals, suggesting that they contact their elected
12 || representatives and inaicate their support for, oxr opposition
' 13 || to pending legislation. We believe that the restriction on
14 || lobbying imposed by the Moorhead'Amendmént‘is an issue that
15 |l can, and should be treated separately from the larger issue of
16 || legislative representation otherwise permitted under the
17 |} statute for two reasons. First, because there is a need to
18 || proceed expeditiously in implementing the mandate of Moorhead,
19 || and second, because any revision of the current lobbying regu-
20 || lations involves a much broader inquiry._ And, included in
21 I| that, obviously, is the impact of H§3480, should it pass, will
72 || have a significant impact on the scope of permissible lobbying
23 || on this statute.
24 We represented an analysis of the issues involved in the
25 | inquiry concerning lobbying, the permissible lobbying underx
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thé statute, in the June 9th memorandum which is in your
materials. Further development of proposed reguiations along
the lines suggested in that paper, for example, documentation
requirements is.one of the items we suggested, would reqguire
further direction from the Board. We have, in the proposed
regulation, limited our inguiry to Moorhead, and to regulating
the Grass Roots lobbying, and the regulation does go strictly
to that, teo that item.

MR. McKEE: Mr. Chairman. You mentioned regulation,
is this to be a‘proposed instruction or regulation?

MS, WIESEMAN: Initially when the initial staff work
was done, wé had proposed in our paper, the General Counsel’'s
paper, that it could be done by instruction. " 2nd, the reason
for that suggestion was that Moorhead is an apprdpfiations
rider, and that with 3480 possibly being passed, that an instru
tion would be quicker, it required publication, but not a
comment. However, after having input from the Board at the
Indianapolis meeting, and further discussion about it within
the staff and through the Board, it was aetermined that the
regulation of Moorhead was, was, or regulation'was needed to
implement Moorhead one, to permit the comment, and two, because
it's pretty clear that Moorhead has been in our appropriation
since 1979, and it's probably geoing to be in our appropriation,
that it will not be something that will end gquickly and that

the regulation process was a more careful way and permitted
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1 il public comment on the proposed regulation.

2 MR. McKEE: This would be effective thirty days aftey
3 || publication?

4 MS. WIESEMAN: No, there is a thirty day comment

5 || period, for public comment, then it's reviewed again in light

6 |l of that public comment. The Board may or may not wish to make
7 Changes after receiving public comment, and then it's published
8 again for, there could be another change and there could be

9 aﬁother comment, or it could be published finally at that

10 [{ point. What we are proposing today is that if your Committee
11 || sees fit, that it pass a resolution to present it to the Board
12 || for the Board's determination of ﬁhether it should be pub-

S 13 {l lished in tﬁe Federal Register for comment as proposed regula-

14 {ltion.

15 | MR. STUBBS: Do you have any other guestions?

16 MR. McKEE: Yes. 16124E, correct?

17 MS. WIESEMAN: Yes.

18 MR. McKEE: For the purposes of this regulation, an.
19 |l "appeal" is any written or oral communication which contained
20 llthe direct or implied suggestion to contact, the word implied -
21 {jLet's say I have a newsletter and I don't tell the public to

22 ||go to see Congressman so-and-so because that would be a direct
23 {|appeal, all I say is, what if I just want to say that XYZ

24 -amendment is in to Congress and this will have the following

25 [|impact, etc. Just an objective statement of what the facts
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are, wouldn't somebody take that, say that, anything could be
considered to be an implied appeal, couldn't it?

MS. WIESEMAN: I would say that your example wduld
not come within this regulation as prohibition. However, what
we are trying to get at with using the word implied ig that if
you leave out the phrase, write your Congressman, but you have
everything else in there, and urging peoplé; and the content
urges people to do that, that that shouldn't be able to be,
that shouldn't be permissible merely because you leave out the
magic words, and that is why the implied is in there, it gives
the right to interpret what the meaning, the entire meaning of
a communication is intended to do. It's a difficult standard
and we have discussed this very, at great length, in our offics
in trying to come to some solution that will not.be a paper
tiger, that will just permit someone to leave out a phrase and
be alright. At the same time, not prohibiting things that do
not come_within the Moorhead prohibition, and that is why the
implied is in there and that is why we defined appeal. We ére
gefining it so that it can be reasonably interpreted we think.

MR. McCKEE: My last point is, you mgntioned, what
were you going to pursue with Max Miller about, this would
apply to all grantees, is that right?

MS. WIESEMAN: That's correct;

MR. McKEE: You say in this memo -- the subsequent

memorandum you were going to do, what was going to be the
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~t
naturé oflyour discussion with Miller in terms of this subject?
2 MS. WIESEMAN: We have commenced, and had a discus-
3 [ sion with Max Miller, he has proposed, made some proposals to
4 || us, we are in the process of sending them out to support
5 i centers for comment by them. His proposal was, in fact, to oux
6 ||office, was another panel to, to review, appointed by the
7 {| Board to review these kinds of publications, and he was
8 || particularly directing his attention to support centers. So,
9 lour, in responding to that, and in talking with him, we are
10 sending that out to the support centers to get their comments
11 ||on them, and at that point we will havé more data from them,
12 [fwe will have his provision, and again, that goes to the whole
Ny 13 |larea of lobbying altogether. But, we didn't think we needed
14 {ito hold up this provision for that process.
15 MS. WORTHY: I noticed that, I just wanted to ask
16 |(why, specifically,LMax Miller is doing all of this, because of
17 {{the comments that he brought to our Committee, or have you just
18 ||lyou know, hired him to do this kind of thing? I just --
19 MR. McKEE: T can answer that. When Max testified,
20 ||our first meeting of the Committee on Grants and Contracts, onel
21 {lof the Subjects waé sﬁ?@ortftenters;'aﬁdnmr;uMiller from the
22 ||Mountain States Legal Foundation had several ideas of concern
23 {labout support centers, and he particularly keyed in on the
24 ||lobbying aspect. What he has done is to follow through --
25 MS. WORTHY: Okay, that is fine, I was just wondering
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you know, Why Max, in sending that out to other support centers
is why we just pinpointed Max, because sometimes we can ¢get a
very unhappy person to give us some very negative ideas and we
have a tendency to take that and use that to implant ideas in
our head. I know Max and I was just wohdering,-you know, if
it's all negative or is it something, whatever he}s writing,
that we are gbing to be able to use some of it in a very posi-
tive way. If it was all negative it would bother me.

| MS. WIESEMAN: What we thought, is since his criti-
ciéms aré directed primarily to the support centers, we want
to see what the support centers have to say in their own
defense with respect to what he's saying, and.we thought the
proper way to do that, he has'criticisms, we have discussed
them with him and asked him to put them in writing and tell ﬁs
examples, what he thinks should be done about it, as we would
with, I think, anyone that wanted to give us sdme suggestions.
Now we are getting the feel, the comment on those suggesﬁions,
are they actual, do they consider the problems? They will come
back to us and then we will have more data to make decisions on
whether there is a need for a change, whether the complaints
actually are real, or factual, or whether it's just a percep-
tion of the way_things occurred. So, we are reaily gathering
data and trying to get information.

MR: STUBBS: Jo, do you have any further comments?

MS. WORTHY: Not right now.
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MR. PARAS: As I understand it, you just want to
iﬁitiate, Oor you are recommending that we initiate a rule which
implements the Moorhead Amendment, and wﬁich of course deoes not
become a rule until there has been an opportunity for comment
upon it, As such I am certainly in favor of it.

MR. STUBBS: Mary, this may not really be responses
to the subjecﬁ, but it does address the whole question, I think
at least subtly, of legislative advocacy. Why doesn't our
working papers, or why don't our working papers cover more than
the narrow language of Moorhead as a subject matter, particu-
larly in view of the fact that 3480 is also concerned with this
or is that the reason? R

MS. WIESEMAN: That is one of the reasons, and a big
reason. If 3480 becomes law there will no.longer be any legis-
lative lobbying permitted by our recipients on behalf of
eligible clients. The other reason, and so, the need for any
additional.regulations; other than the statute itself, woula
seem not to be necessary if 3480 passes. On the other hand,
the scope of the exceptions within our current statute, there
are three exceptions to the prohibition on legislative advocacy
those three exceptions, and the first one probably beihg the
one that has maybe given us the most problem, is that the
legislation provides you may lobby on behalf of an eligible
client if it's necessary to legal édvice or assistance. It's

that exception to the rule that prohibits lobbying, which is,

HECT | de SRR YR RIS A IR KT S0 T S
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i

1 || the corporation has done one thing in the past to try to make
2 || that more clear, and that is the requirement of the retainer

3 || agreements, which just went into the regulation, or.that you

4 || have written documentétion that you are acting on behalf of an
5| eligible client, that you are not acting on your own behalf,

6 || that you are not provoking lobbying on your own behalf, but yoqy
7 | are really'representing an eligible client --

8. MR. STUBBS: And, that establishes eligibility as

g || well?

10 MS. WIESEMAN: Well, it has to be an eligible client
11 firét. You have to be, you have to have an eligible client

12 || which yoﬁ cannot'solicit, because‘the statute prohibits that,

- 13 || the solicitation of that client, but if you have an eligible

14 i] client who, and his ?roblem, or her problem involves something
15 || that legislative lobbying would be necessary.to the provision
16 || ©f legal advice or assistance to that eligible client, that is
17 || an exception to the prohibition of lobbying in the statute --
18 MR. STUBBS: But, in the documentation, is the

19 || eligibility element also subject to inguiry? In other words,
20 || does the document establish the basis of eligibility in the

21 |{ first instance as weil as the problem which justifies going to
22 || the Legislature?

23 MS. WIESEMAN: 1 doﬁ‘t think in the same document.
24 || The reqgulations do provide, however, that the grantees must

25 || keep documentation of their eligibility determinations.
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MR. STUBBS: That we can look at i1if necéssary for
this type of -~

MS. WIESEMAN: Well, on the sections that we deal in
eligibility there is some problem with identification of client
Now, we take the position, and it has been taken in the General
Counsel's office before, and one of the regulations on eligi-
bility that we mentioned today has that, that if there is a
gquestion with respect to eligibility of a client; then the
corporation does nave the right to review the, to get the data
upon which the client's eligibility was determined if there was

a guestion concerning that. And, therefore, the first, with

respect to the lobbying, the client has to be eligible, that

determination of eligibility is made under a different regula-

tion for all clients, they have to be determined to be eligible

and documentation of that eligibility must be maintained by the

program. And then once you have an eligible client under the
lobbying section of the statute, if the legislative activity
is necessary to the provision of legal advice or assistance --
MR. STUBBS: In that case?
MS. WIESEMAN: In that case, for that eligible client

then it's permissible under the statute. And, the guestion is

'trying to, we suggest in the background paper on lobbying all

together, that maybe we need more documentation, maybe we need
something more than the retainer agreement which is a simple

statement that so-and-so client retains you to do such-and-such|
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Maybe we need, we could propose additional.regulations to docu-
ment it more clearly, more precisely, as to why it's necessary
to provide legislative activity.

MR. STUBBS: Well, it's not a retention of legal
services for the pﬁrpose of lobbying?

MS. WIESEMAN: It may be in a particulér instance I
think. It could happen that way. You could have an ongoing
client, or, you could have a client that is invplved in a legal
problem and you find that you are at a dead end somewhere, and
there is a statute pending, and you have already established,
you know, your lawyer~client relationship and you say well,
ﬁow we need to do legislative lobbying. That could happen.

Or, it could‘hap?en a different way, that a client would say,
there is a statute pending that is going to cut my welfare
benefits, you know, twenty percent, will you represent me on
this. Then you could, as long as you didn't solicit that
client, we believe that under the statute as long as that
client wasn't solicited by you, or by the recipient program
attorney, for the purposes of bringing that, that action to the
Legislature, starting that, then you have the right, if it's
necessary to the provision of legal assistance to that client,
to have the right under the statute, currently under the
exception, to take part in legislative --

MR. STUBBS: Doesn't that invite some sort ofioabuse?

I realize we are getting a little way from Moorhead, but doesn'
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that invite some sort of abuse? Because, I can't conceive of
many plieces of legiélation that don't affect just about any-
body, or anything. Certainly my own experience with our
general assembly is that every time they meet they open the
Pandora's box again, and there is legislation and legislation
produced, and it seems to me that we are not no longer talking

about a case, something for example that would withstand an

=

objection on a declaratory Jjudgment type situation as to whethe
or not we had a real case of controversy, but something that is,
of interest to an eligible client. I céuld conceive of almost

any piece of legislation as having_some indirect effect on most
clients. Doesn't that open the door to allowing legal services
then immediatély to become just a legislative program?

MR. GLOMB: Mr. Stubbs, undér the current regulation,
lobbying is permitted for an eligible client ohly if the
client will be directly affected by pending legislation.

MR. STUBBS: I know that is what it says, but what I
am concerned with is that by too broad a permissibility that we
gét beyond that and get ourselves in the problems that we have
gotten into. Maybe I am opening a bok myself in making inguiry
into something under general lobbying rather than just this actf
Now Dennis, did you --

MR. DAUGHERTY: Let me make a general cobservation and
then address that question. We are making the assumption, and

proposing this as regulations, that this will be part of an
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L
1 || appropriation in future years. We will, when ﬁe look at our
2 VAiééussion of 3480 this afternoon, note that last year both
3 |} the House and Senate appropriations bills, but net the final
4 {| product, the continuing resolution, imposed a more restrictive
5 || standard on lcbbying than our current law plus, plus Moorhead.
6 ]| In the case of the Senate bill the language that was employed
7 {{was a limitation to particular claims, aﬁd 1 think_that we have
.8 || I think the question that your're raising is one that has
9 ‘troubled a number of members of Congress as to whether or not

10 || the focus here is on a particular legislative measure, or on a

11 || particular 1ega1 problem of the client.. Whether he had a

12 particular problem that he brought forth. And there, they, thej

.’ 13 || concern arises out of the fact that many of our programs have

14 || centralized lobbyihg operations that assume that this is a

i5 ||major ongoing part of that.

16 MR. STUBBS: Well, I think that I have been acting
17 ||out of order in raising something that perhaps belongs under
18 || 3480, so having kicked the bucket I will try. to leave it alone

19 ||and go back to Moorhead if I may.

20 MR. DAUGHERTY: I .didn't mean to suggest that --

21 MR. STUBBS: That's alright. Let me ask you though,

22 énd hopefully these are more pertinent to Moorhead, Mary. The

23 {|Amendment talks about legislation pending before Congress, or

24 ||a State Legislature. wa, you read that to exclude the genera-

25 ||tion of proposals for legislation, and would restrict it purely

I e A RN R R R R T A
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to matters which are already on the floor of a legislative body

MS. WIESEMAN: The language of, of the, we had
adopted the definition that the GAO had adopted for the Section
607, and that is the, that it's a appeal to support, or oppose
specific législation~that is pending. Yes, that is the defini-
tion --

MR. STUBBS: :But, we would not bé-prohibited from
going forward and not restricting it just to pending legisla-
tion, but to the development, or stimulation if you will, of
legislation? It seems to me that.the one reading of the
Moorhead Amendment may be that the Congfess_doesn't want itself]
and State Législaturés bugged by legal services using_public-
money to lobby for legislation, the language says pending
legislation, but could it not be as broadly read for legisla-
tion generally,_which wouid embrace things that are not vet
formally introduced in the House?

MR. GLOMB: That is a possibility, however, you have
to remember that-lobbying in the first instance has to be con-
ducted under the act which requires that, as I indicated before|,
that, at ieast for client representation, that there be an act
that the client may be affected by. So, perhaps as a reality
you are not going to have much situations where you would have
lobbying permissible at all under the act, let alone getting tdg
the technique of Grass Roots lobbying, In other words, you

can't use Grass Roots lobbying apart from the exceptions, you

P R . [ STEE i ! [ P T e NI T T ]
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can't use Grass Roots iobbying anyway, but you can't lobby at
all unless.they fall in the exception. I am éuggesting that
in many cases the kinds of activity that you are talking about
may be prohibited already, or_may not in fact take place
already because they would not come within the prohibitions in
thé¢ organic act -~

MR. STUBBS: Those acté though, Mike, were insuf-
ficient to comfort Moorhead of we wouldn't havé the Moorhead
_Améndment.

MR. GLOMB: But} he was talking about iegislation
that was pending at the time.

MR. STUBBS; But, nothing would prohibit our regula-
tion from going beyond that and reaching legislative pro-
posals., If in fact we're trying, if there is a evil in Grass
Roots lobbying it's an evil that would embrace not merely
pending legislation, but the stimulation of proposals for
legislation.

MR. WIESEMAN: I think what Mike is saying, and I
think that the statute can be fairly read to say, that we can't
lobby at all, either Grass Roots or any other way, for legis-
lation that is not pending. I mean, in other words, that is
prohibited éltoéether; And, therefore, only when®there is
pending legislation that will affect the client, and you have
an eligible client who needs it, etc., then that is the excep-

tion.to the prohibition generally on lobbying, that is contained

[ T | B . T I AP BT ) (ST NYY [ AP
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I would be, by that, by its passage I woﬁld, I would be in the

in the statute.

MR. GLOMB: Except in so far as you are invited, and
if you are invited -~

MR. STUBBS: Then it's not lobbying.

MR. GLOMB: Well, you don't have the problems that
Moorhead is addressed to.

MR. STUBBS: THat is not lobbying. -

MS. SLAUGHTER: I want to be sure I understand this.
If legislation is not pending at all, then you cannot lobby for
an eligible client? |

MS. WIESEMAN: That's right.

MR. DANA: I see Moorhead reaily as a pfocedural
attack to take all of the activitiés which are lobbying, and
see certain types of activity are not possible. And, T see
the approach in 3480, and in the statute as substantive, saying
this, these kinds of issues are not permitted. My feeling is
that, frankly, the restrictions, current restrictions in our
act are not restrictions at all, and I believe that if a
client came to a recipient's office and said I believe that it
would be in my personal interest to have a bill introduced in

the Legislature to do away with pfivate property, and it would,

long run wealthier, that a legal service corporation could
lobby for that bill, and could encourage legislators to intro-

duce it and could work for it from beginning to end, draft it,

| BTN . e L DT PRV T A ]
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take it up there, find somebody to introduce it and go for-
ward. I think what Moorhead would do would prevent them from
sending out a letter to everybody saying write yéur legislator.
What I am troubled about, is what, my concern is that the pro-
posed regulation may not, may not go far enough in defining
what Moorhead'was, was getting at. And, for instance, if one
of our recipients, or one of our support centers were to write
an article characterizing a piece of pending legislation as
either good or bad, and send it to every opinion maker on
their list, or,saying? or showing the pros and cohs as they do,
I would think a strong case could be made if that particular
piece of legislation is pending in Congress or a State
Legislature, that that is; is circumscribed by Mocorhead. But,
I am not sure yoﬁr regulation would cifcumscribe it if it was
just informational. If.a letter goes out, I mean, one way to
defeat a'piecé of legislation is to build, send a leﬁter,ctby
just to have the polls go up or down on that subject, And,;
everybody safs what is either, you get everybody.saying it;s‘a
good idea or a bad idea and the legislators. don't have to be
contacted directly, they kind of pick it up because they are.
good at that, that is the reason they got elected.

My concern is that your regulation, the only thing that,
the only thing that, or, the connecting link between Moorhead
and your regulation are the two sentences in your memo that

refer to similar restrictions interpreted by, by treasury and
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problem, and in drafting this and trying to reconcile, the

{ Law, which would be the nature of legislation which is pending,

the GAO. BAnd, I, I just, I am just asking you to be sure of
that. The link that you draw is.accurate, I can't, i cannot
see those and so T don't know if, if the regulations that pro~
mulgated out of other statutes are as intinuated {phonetic) as
that. My concern is that, and I haven't articulated it very
well, but that is the concern.

MS. WIESEMAN: That is the issue also, that the

educaﬁional outreach function of a program, and the proviéion
prohibiting the lobbying as in Moofhead, where those two come
together is the, the really difficult issue. One way to re-
solve that is to say that the newsletter, if it doesn't, and
I was talking to Mr. McKee about that, that the implied in
there doesn't have to have the magic words, and that's why
that's in the regulation. But, you must look at the content,
We, it was our opinion, you have to look at the content. If
it is simply, and “simply", informational --

| . MR: DANA: I think I am missing something. If you

focus on the word pending, and if the legislation is not the

what is the function of a communication to the fields,

thousands and thousands of lawyers acrdss the land, that this
particﬁlar piece of legislation is either good or bad, or the
strengths and weaknesses of it are, is it because we want the

lawyers to be ready to take advantage of this the moment it
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passed, or is that the justification for sending out a letter
saying this is good or bad before it's passed? Or, on the
other hand, is the reason for it to make sure that if it's bad
it doesn't get passed and if it's good it gets supported?

MS. WIESEMAN: I think the, the first justification
would be the one that would be, that would be the justification
utilized for it. That one of the things that, the regulation
says to the public at large, or to a section, or a section of
the public, and one of the areas we discussed is, is the mail~
ing list really, does that control whether it‘s,'whether it's
for the program's-information, for instance, support center
and newsletters, isg it for programs for their information, or
is it really, because of the nature of the mailing and to
whom it's éddreésed,'does that change it into something else?
Is the fact that corporation money is used for that, is that
the proper use of corporation money in any case, to mail to
péople who are not program recipients, or not for the benefit
of the program. - But, the, the ABA opinions concerning the
cqrporatiOnfs functions, they said that one of the things that
the legal services program is permitted to do, ethically with-
in the ABA structures, is to perform educational«functions
for their clients. And, that, and the, one of the functions
of the support centers is to provide education, or informatidn
and eduéation to the programs. And, it's where these two come

together is where the problem in interpretation of trying to
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gt
1| reconcile those two éreas.
2 MR. DANA: Mr. Chairman, this is my last comment,
3§l but 1 think the reason we are looking at 2393, and 3480, is
4 i| because of Congress's frustration with us. I mean, it says,
5 || no money can be used for publicity of propoganda proposing to
6 .either promote or defeat pending legislation._ And, every
7 || single support center, after this legislation is passed, is '
8 || yoing to say, for educational purposes, in case this legisla-
9 || tion passes we just want to tell you how terrible it*is, or we
10 || Just want to tell you how great it is. And, you know, it just,
11 it's Just, I mean, we are, I have the utmost respect that we
12 || will be able to frustrate Congress's intent and accomplish
—~ 13 || exactly the same objective that we have been doing that caused
| 14 || this legislation to pass. And, that is what wdrries me be-
15 |} cause if we do not vigorously live within the structures that
16 ]} are made upon us, we are-going to get more réstrictions. I
17 am.hOpeful that this particular regulation will be successful,
18 || and ‘I am apprehensive that it would. .
19 MR. PARAS: Have you any suggestion, Howard? With
20 || reference speéifically to the pro?osed requlation, what
21 || thoughts have you,-ifrany? Are you recommending that we oppdse
22 it for example? “
23 | MR. DANA: Well, see, I have not seen, I have never
24 ||met Mr. Moorhead, I don't know, I haven't read all of the
25 legislative history of the Amendment. Oﬁr‘staff has and they

s o} | . i B N [ R T ST Y T P
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lstaff continues to address this reather complex area of lobby-

{{ing in the context of 3480 and other provisions. But, I, in

self was, I thought entirely proper and educational, but

have dealt with comparablé améndments that have appeared in
other acts and regulations promulgated by GAO and the treasufy
MR. KAPLAN: I think the implementation of Mcorhead
does not bégin to meet the Board's concerns about lobbying.
It's, I urge the staff to begin there because it was something,
in my opinion, that was long overdue, that we should have imple
mented, in fact my predecessor had it in mind, agreed to it in
a letter to GAO and it just never happened. So, I said let's
begin here, go ahead with it, and it should not be seen as
solving the larger consideration, but rather aé something

there is no reason to, to be inhibited about now while the

this connection I would like to say that I think all the frus-
trations that'have been expressed, particularly those remarks
of Howard's, are warranted. Let me give you another troubling
exampie, not for yOu'to respond to, Mary, but to give you a
sense of the complexiOn of the preblem. A recent publication

of a support center I received this week, the publication it-

appended to it, as an exhibit, was a statement of another organi
ization which was expressly political and had identified the
Senators and the timetable for the hearing and so forth. So,
the implication is clear, this is a area that is difficult to

regulation when you have skillful and talented and dedicated

FEATIEEN ] B TR N TN TR [EIR I VT I T R PYY H



i

0d
il bhovesaus ovel deid adgombooge sbdo eogmon vl P lenh overl

grpacary ot D OAD v Lodsnlomoro aooitoiupor Loo adns aeailo

DeodiooM o ool dectaouo Tagmi ol Hordr L Sl iddhAd L

cpotkvddol cjurads armretaon c ool i gm0 alpod doir s8ooh

Rl ancn ooy Giriphad oot rrpod od YAiedo oadd ooty b mt

¢

T
1

Digous ow dorld oubtoyvn 500l

do Lol ovan Soald cnodnlon e b

Uh i 03 Dooypa (hotst 0D 0T hed mossgnnheydg vl G0nd g1 i
atdal hisae I 0l orsaggng aovon e L bog (Al od aodial B
DR od Jort bigode b Do FE ridiw Hoodn op cnion 115 ool

f

priddeiios s AoidtsT Jod oL danes

g ol wor tuoos hodididad oo Ood (o GoRbod Gaoond oo

.

To o nes xolouon oddeor sidd goacsibbe od cooalioon

(E T i Laaoiarvosg aoddo Dios GSRE Fo Sweaiorany Sl (1

autt oot s dAnidd T dndd wen o o edrd blppow 0 opodorooaoon 2o

IR R TS L2 L R AR i AT Tw N WY A ]

adannor oot vioslonidung | Hon
puridyot iy yondous Doy o aviD e T s arw i e toaswoil 1o
5 ooy avip ol o (v Jod noocayt od oy Tot o don (odduinan

pofbentldg daaoat A smeldoua o o doiaaioaon cal b o nurion

Shd ool dend g add Uslaow il hovionow f aoctooan o

Tud o, temob sonouba Hig yago g viowidae Tihpao

S PRA B CHRNE S LN (SR o5 B O TR To SRR S TR N

HIEADYO andons To dnonedsdo o 26w i

i DoiTDdwoeh D bosl e Dok i log viowoges anw Dol oldosd

ob TTundidTih el dodd sors ool obtdd creols oi ool isafioed ool

baodnoitbaly bnn badunlog

Fonon ean e ] oril prbvion

T . - [ - . . - * Ty [ T ERCH e R_— 18 - PR T - JE‘
L0 cddmoT o bon parunog oo ot oldotomi s o sdt Drine a0 ead

s Lol P idle avad oy oy o fubapa ]

LR
i




51

10
1
12

14
15
16
17
18
19
20
21
22
23
24

25

attorneys in the field who take a different position on it.

And, I think that it's going to be one that we are going to

have to continue to wrestle with in an imaginative and responsi

way, and the staff work on that is in process, but really not
in a state to be presented to the anrd today.

(Brief break.)

MR, STUEBS: First of all I would ask my colleagues

on the Board to speak up a little louder so the back row can.

hear all our pearls, Not only that, I missed seeing Miss Nell

Holley (phonetic) come in, she's a Board member of the Southern

Minnesota Regional Legal Services, vice-chairman --

MS. HOLLEY: Central Minnesota. |

MR. STUBBS: Central Minnesdta, oh my goodness, I
just blew it. She was one of our hosts yesterday in the
briefing that we received. I am glad to see you here.

MR. McKEE: This is a new section, 1612.4E, I am

trying to find D, it seems it stops, if I have the right copy.

Let's see, 1612.4A,.B and C.

MR. GLOMB: That is my personal copy of the requla-
tions which does not have the, all of the amendments in it.
The 1612 amendments -are reproduced‘in the blué book on.page
114. |

MR. McKEE: I was wondering, if you would turn to
page 6 of the Moorhead Amendment. This opposed.amendment of

regulation, I agree, with Howard, I still think it's a bit

ble

Coriktg I [ i . E F T T I S| RPN TR T T [F o T
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v
1 general and it could go a bit further. I would rather have
2 I} something like this, instead of saying shall not include, that
- 3 || you say dgrantees, you know, you make it very mandatory,
4 grantees.shall not, and then list, as opposed to legislative
5 activity shall not include, and you list it all. Make it
6 || mandatory. I was just wondering, if you turn to page 6 of the
7 || Moorhead Amendment, which has some very good language on,
8 || theoretically on this subject, and you say that grantees, or
9 |} funding of a program, shall not, and you pick up line 9 almost |--
10. MR. GLbMB: I am sorry, the copy that I have only
11 || goes to page 4, and --
12 MR. McKEE: I am sorry, 3480, page 6. Now, this is
. 13 (i Just for discussion. You say fundees, or grahtees shall not,
14 || and then yéu pick upfliﬁe 9, undertake directly or indirectly
15 || by personal service,.newSletter, telegram, telephone, all of
16 || that language, designed to influence any member of Congress,
17 || all that section, would that hit whatlyoﬁ are talking about?
18 If See, it's very.specific in here. I just ~--
19 MR. GLOMB: I think so, you are saying that instead
20 || ©f using the word communication, specify these things as being
21 ‘kinds of communications? I think that is what we were thinkind
22 ||of in terms of éommunications. _
23 Mﬁ. DANA: The problem is that Ikthink this may be
24 _focused on Coﬁmunications directly to the Congressmen and
75 || Legislators, and Moorhead is designed for correspondence, the
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kind of scatter-gun. They talk about publicity and propoganda
as distinguished from a communication to inform, or advise, or
communicate. This is any funds, this would, in efféct, that
would go too far. If you were trying to fill the Moorhead
reguirement of publicity and propoganda, I think that would
just mean no funds ﬁay be used to take out the --

MR. McKEE:; I wouldn't use that language. You would
have to play with.the language in terms of appeals designed to
influence the general public, propoganda, etc. The same con-
cept of what Moorhead is talking about.

MR, STUBBS: To promote any of those things --

MR. McKEE: Have more of the specific points in thersg.
Do you see my point? Not verbatim out of here, but that kind
of approach, which is more specifié, and more direct as to
what we are talking about. It kind of gets rid of the word
implied, which still bothers me. We get too much in there.

MR. STUBBS: The perosed regulation, Mary, if I
read it correctly, talks about contacting elected representa-
tives, whereas Moorhead seems to be directed towards publicity
propoganda, of which contact would be only one element. I am
sure that the ultimate element, is to influence the Legisla-
ture, but there ﬁay'be other pressures that can be brought
that would be embraced within publicity and propoganda other
just urging someone to contact the Législature.

MR. GLOMB: As Mary indicated, we relied on the

N N SRR TR T R  UR TN EE



shaspocoryg Do wihiodDoduo doods

HO coaivbhn oo gnobto s oF goidsord

1l Lo

Fedd ctoatie ol (bhlnow o

hoattroom oy TLOD o sy

bloow darfsy Aebdar 0 sbhoarpogod

ot tuo asdnd o

bluow oy  Copsupasd Sorld o

Ly

ef o b anh Ty O o F

Lode L ohasooiqorg

=

LD LG

oo

SRS Tau e di)

v i1

yrord f ndolog oriroos oalt To

brep bbb deod ciod ool Tio dJuo o aiida

o 3]

Sovapih o orvr

byl

Lo ol

spchusaorqor bhodoslo pultosdnon

vibio b g ebanwos hadoaeih

TE e N N o A Y o v ioo od

~elarpod adil oaaoniiiol ol afb
Jlprrod od auso dndd sovanaon

ol s pogaTel L

ST SN

ardd oo bhot Lo ow

o

D

O OHIO

51 CHIT

axtinnge

h)

Fyead g0y

nlioy

vor i b b

Fe

T
ATER N
Vs (S M)

[UN ERIRET LOtAN B S}

IBISIA It

(":' {383

SN IOV

a G oy

Doz el

Pabhinow L

DPNLPTL
g Ldnny
pAlet oo
oy
SAVACH
oy Tk
ST
Wl RS
R RATER D
IS TTRA
durodn 2

REsTi

-t - .
RSN
o b o
i

RN RERY

S detn o Dodd

yiib o bhodorunodgeth oo

=Ny O LI

3l ek ood o Dligow

intTdng Fo dromsiinaos

vim sl o s i

saolelAve™ L
oild o dicw o ynld ofF OVl

e

Teviamop ol

DoorttooM ctority Lo gopon

Py ogag: gty d T
RS I N AR B

LN % TR TR £ I

ST sanl n 1oy (R

cd aboinw cronorngon 1o

RIS

clis prriAdlod o ow

ol

I

A

EYRORITIE 3L

i
(AN
Vg
A
=)
Fia]



54

—

1 géneral accounting office for £heir interpretatiqn, they have

2 had much moré experience in interpreting that language, and

3 {| essentially carry forth, virtually verbatim, their definition

4 || of what propoganda is, and that is communications to the publiq,
5' or selected memhefs, or éppeals to the public or selected

¢ || members thereof, designed to influence legislation.

7 MR. KAPLAN: If I understand the Board's comments,

g |land I havé had the advantage of Bill Harvey's comments, I

‘9 think what the Board is directing us to, is to séarch for more
10 |l @brasive language, and more restrictive ianguage, and be more
11 .|| imaginative and not be confined to what GAO did in a different
15 || setting. And, maybé with the guidance we ought to go back

— 13 || @2nd do some more homework on it énd seé 1f we can propose a

14 || *anguage that would, more faithfully, reflect the concerns

15 that have been expressed today, and over fhe phone to myself.
16 MR. STUBBS: TLet me ask a couple of other guestions
17 {| and solicit thbse from other membefs of the Board in that con-
18 nectioh. You have mentioned the educational function that is
19 || countenanced in advising clients, aﬁd informihg'clients. And,
20 if possible, or at least I read yoﬁ'to suggest a conflict be-
71 || tween that rule and the, a restriction on notifying clients of
_22‘ impending legislation. Cannot the education, which is affirma-
23 tively authorized, be read to pertain to existing legislation
24 rather than to that which has now been prescribed, or at least
o5 included in the prescription, pending legislation, that which
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1 is not yet law, to sort of allow the Congress,‘or a Legisla-

2 || ture to make a determination without what other pressures

3 || might be otherﬁise generated. And, if éo, would not that

4 || reguire some modification of in our, in our regulation, which

5 talks about, I believe in D2,.3612D2, nothing ih_this section

6 || is intended to prohibit employees from informing a client |

7 || about a new or proposed statute. If, in the one hand, we are

8 || prohibiting bulletins, etc., which relate to proposed legisla~

9 || tion @and in the other we are saying it's all ‘right to do it,
10 || don't we create an inconsistency that is going to generate

11 || problems for us? And, I might go on to raise a guestion that
12 || has been presente@!to:me. If we are obliged to educate

~ 13 || clients, does not that embrace the submission of analyses, as

14|l well as reports on status of pending legislation as a matter
15 {| of education and information? And, just purely to he iﬁ the
16 {| double, I ask when doés that providing‘information become

17 || stimulation, at what point have you gone beyond merely pro-
18 || viding informatién? "Is it the amount of it you provide, the
19 || extend of your analysis, the comparison with existing legis-
20 || lation, the conseguences that may ensue if this legislation
91 | be enacted? 1In bther words, at what point do we come out of
27 || the thicket and are doing something that is legifimate, at

23 || what point do we go back in and get involved in publicity,

24 || or propoganda with respect ﬁo pending ‘legislation? That is
25 || why I raise the question, if tﬁe educational function doesn't
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1 terminate in the light of Moorﬁead, with existing legislation,
2 {| and that we just, let some other function in society other tharg
3 || the grant of programs under this particﬁlar funding perform

4 || this informational service. |

5 MS. WORTHY: That is one of the things that really

6 .bothers me, where we were talking about, were responsible for

7 educating clients, and Mr. Stubbs mentioned should we let

g || some other program, or whatever, be responsible for that.

g || But, I don't think we can-depend on another program to do that
10 (| vhen we are saying, our clients néed to know in order to bettexr
11 || their lives. That is the main thing that really bothers me
12 i| here, because if we are not educated to pending regulations and

.an 13 || whatever that may affect our lives, fhen when that does come
14 || about we wili just be completely in the dark. I think, in
15 || some way, somehow, we have to consider that. We don't havé
16 |l access to Congressmen, or whatever kind of news that is going
17 || to happen up on the Hill or whatever, that is going to affect
18 || our lives. We depend on our programs, our support centers, to
'19 | make us aware of things that is pending, that is going to

20 || affect us tomorrow or the next day. I can take, for instance,
21 H when they started talking about taking people's tax check for
22 || non-support, we were not aware of that, or we would not have
23 || been able to deal with it had not someone, a f;iend of mine
24 {| or whatever, told.us that that kind of enactment was pending.
25 We wouldn't have been able to deal with it, it would have just

T | N [T CRN IR 1 V] e RR e R
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| on. And, people were depending on, people that were out of

| our client. So, it may be some kind of way that that is not

- We just cannot say you can't write papers, or cannot send out

happened to people, they wouldn't have known what was going

jobs at that time, working when the tax was téken out, but out
of a job at the time that this was enacted. .We wouldn't have
been able to do anything about that, it would have just
happened, and it did happen to a couple of people because we
were not aware of the fact that that had been implemented.
Educating our clients in . the.community is very importaﬁt,
especially with-the things that are pending that is going to
affect our lives. I don't know how we are going to deal with
that, but it's very important that that educational part, and
I am not saying negative kinds of propoganda or whatever
should be put out there, but in somé way, somehow, we héve to
support the information getting to the clients. And, a 1ot

of times you might find information going to programs from
support centers and youn would say that is not good, but we

depend on our programs locally to get that information out to

being done, or it may be being done wrong, but that educational

part of it we have to support in some, in some kind of way.

information.
MR. STUBBS: I think we got a high note there, let's
take about a fifteen minute recess and we will come back and

continue with any comments, or observations of the members of

[ [ R ST A AR S, (LS 0 7 | S R
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the Committee, and of the Board, and be more refreshed mentally
to receive the comments of the program people.and others having
an ‘interest in this.

(Brief break.)

MR. 8TUBBS: Mr. McKee, I believe I shut you off
before you came up with a comment.

MR. McKEE:. Your comment about the GAO, in regard to
the GAO report and its recommendation, its concept, just
general concepts, a tone of concern. What applies to the
post office doesn't apply to legal Services Corporation. I
think that GAO would weicome guidance from us in our own area
of expertise. So, I don't think we can use the GAO as kind of
a narrow focus iﬁ terms of what they outline. .They set the
tone and the direction, and we pick up from that as to what
we should do -~, Mr. Chairman, I would think that as you lock
at 1612.4, there are a lot of sections to it, and they are
very closely intertwined and it's hard to deal with one, like
the proposal for an E, without looking at C and D and all the
others. 1 would recommend that maybe the staff could go back
and take a look at all of these things, but particularly D and
E in line with our discussion today. For example, in Section
C they talk about legislative offices, and if you just dealt
with D and E and then you look and say what is it the legis~
1a£i§eJoff£oes ere saying over here, shouldn't it be so and so.

Have the staff take another look at this whole area in tune
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with what we talked about today, possibly D ana C and other
sections, and then return, new language and discussion,
probably a broader approach on that Whole section in line
with, even our discussion this afternoon on 3480 might have an
impact on what we want to put in there.

MR. STUBBS: Ms. Worthy, do y0u have any more com=:
ments? |

MS. WORTHY: No.

MR; STUBBS: Anyone? Bill, we haven't heard from
you at all vet.

MR. EARL: Well, just a brief comment. I realize
we are in a difficult period of transition for the staff in
their seeking some guidance from the Board. What I would hope
is as policy begins to emerge here; and direction from the
Board, the staff would not be timid in reaching sbme of these
areas, particularly the ones that have been a long-standing:
Congressional concern. .If we don't do it, and do it force-
fully and effectiﬁely, we are going to get it done by Congress
in a much less flexible manner to deal with the specific
problems. So, once we get past this initial transition I
would hopé the staff would act in a very direct and effective
manner. |

MR. STUBBS: Ladies and Gentlemen of the audience,-
we would like to hear from those of you who think you could

add to the matters that we:are-:already balling up for our
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staff, partieularly comments as you have heard them that re-

late to the educational function of the Legal Services Board,

the problem of reconciling that with communications to eligi-

ble clients, dr other elements of the COmmunity, maintenance df
iegislative offices, the language of the regulation itself,
the interplay with existing regulations on legislative advo-
cacy in general; Those of you.who might have comments, I
would ask you, if you would, to stand so that we cannot only
hear you but see you. Secondly, give your name and your organ-
ization or-activity so that we can have you well identified
for the record for those of our Board who are not here. I
would ask you to be sensitive to the time, and'give us the
benefit of your remarks with those limitations. 1Is there any-
one who wouid like to have a comment? I know Mr. Veney does,
but I will let him come forward later. Yes, ma‘am;

MS. TINA GIBSON (phonetic): My name is Tina Gibson,
I am presently the chairperson for the State of Minnesota
Clients Counsel. I am also an eligible client, and I an
affiliated with the Minneapolis Legal Aid Society of Minnesota.
My concern about, I am réally concerned about the restrictions
that is being placed on, or the language that refers to the
fact that even_information, limiting information that goes out,
And, to déal with a very specific example, I am on the mailing
list for the housing law project,which is funded through the

Legal Services Cdrporation, and it's because of being on that

Poaibeag | . BRI . I R L F ' N EY B R S T Y Y [ R R
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are in this regulation, concerning the private Bar involvement

mailing list-and receiving that information that I have been
able to realize the cut~backs in public housing. Personally I
am a resident of public housihg and also associated with
other menmbers who are residents of public housing. Our big
concern is_with the cut-backs, what is the City of Minneapolis
Qoing to do to maintain their public housing stock? If in
fact it has to sell it off, how is that going to,affect those
of us who live there? Is there going to be some program that
maybe we ourselves would be able to purchase that? With
rents the way, I mean, in Minneapolis the present going rate
for a two bedroom aéartment is four hundred and fifty dollars
a month. None of us in public housing cén afford that. We
are now able to effectively work with our local housing
authority to find some answers to these problems that probably
never would have happened if the information had not been made
available to us.

I understand the concerns abdut lobbying being done, but
I think it's vital that that flow of information not be cut
back. I have gqguite a few other concerns as a client who has
used legal-serviéeSzand received help from them, not necessaril

about what you are talking about now, but other things that

in the experience we have had in Minneapolis of how well it
does not work. And, I hope that at some.point you will also

be taking comments on that.

Y
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| am from Minneapolis and I would like to just speak briefly

MR. STUBBS: Thank you, and we are very pleased that
you were able to come here, and especially emphasize Ms.
Worthy's comments. I missed two other people earlier that I
think the rest of you might like to recognize. Mr. Roger
Cobb (phonetic) with the Minneapolis Legal Aid Society was one
of our hosts yeéterday, as long and tall as he is I still
missed him when he snuck in here a little while ‘ago. And, Mr.
Glenn Stophel from Chattanooga, Tennessee, a mémber of the
Legal Aid and Services Committee of the ABA, who never misses
one of our meetings because he likes to tell me how Chattanoogy
is doing in comparison to my own home tbwn, Glenn, we are
very happy to have you here.

- Is there anyone else who would have a comment?

MS. CARLA OLSON: Well, my name is Carla Olson and I

about the discussion that you were having on this Moorhead
Amendment. I would just like to, whether this is relevant or
not I don't know, but.I would just like to say that basically
what we are talking about is, what you are talking about, is

a group of peéople that is under-represented in our system. It
seems to me that these are possibly pedple who don't have
knowledge of the system, feel that the sysﬁem-does not work
for them, and, or, do not have resources available to them so
that they can participate. I would just like to state a ques-

tion that, isn't it our responsiblity to help facilitate




BTN E]

SROOG TR wor o

I ST S Y1)

L0

vl tooibawd el

Ly
v

I

IR EA

S

3L

wila

Byl room

Frieve ey ol el

Mmoo

PP

L orod s

Lofieqmes

g D ol
I

SR IAY

VoI ne

Land

vils

PO L

TR0

Foven o

(RO M e S

[BIRISEEIR Ty e te &

RS ITARTYRNNS T8 LTV R LY 3 ANV TS 5 B Y

YN TR R |

S ey HITTT D

ol v bvgT ol

Ao

prrdlisy

i

Shaln b Envin

ooy n b

GGt il
(9%

yonrived s

o

dorailderiy

i
TR

Oy

S

oA T

Faart

AODTUCROT

oy g

. 1 .
SRS RE S )

Fras

SRS |

ool
W £310000
SRS 5% o i 1
i
CIGFEY
O s
L Low

AR
FIOYy

S AR T

DEo

Forwo a8l

SRR FeIFTe#d)

S AVA NN

i A

TN

NS TR IS TSI

ATRNTOI

PodMoone
G e

HeW!

cisrrEnonc

o
sond oy

g b

2AQE Y

I Dirs o

MY I ST

Loy

ow

trrods podd Do iy

Lo Egds

g b

Ced ROy g

TR

YOSV

(1o L

GOV ILE

JUe .

R

Mics el
iyt ey
5 ilim
SOTTE i

ERYSTHISTANNE!

ST AT U

WTAAD

AN

Llvreats ¥

ot

ESE RGO TE &

[SRES]

ATy 3

vt nron

LEOYY

NEReril

wril Drormdnl

S TN ST IR RS

il (SRS T
3

[0
ol nodn
R TSI Y SR

roby U ton

spodld Chend

APl

[
LA
’..E
il




63

10

11
12

14
115
16
17
18
19
20

22
23
24

25

systematic changes in the law, to open avenues'fbr people to
participate and add valuable knowledge, and insights, to, to
solutions of problems that people live? Thank you.

MR. STUBBS: Thank you. I think you have hit on one
of tﬁe issues that is involved in legal services, and any dis-
agreement tﬁaﬁ anyoﬁe‘may suggest I think merely is within the
confines of restrictive legislation. I think each member of
the Board would probably, as a bottom line, agree with you
right off, where some of us might depart from your premises
that we have been:given an act with specific language in it.
and a limited amount of money and told to make it work with .

what yvou've got, and that would be the only time that I think

-you would find that we would disagree with your premise. I

think legal services has been an avenue to provide many of’
the objectives that you have suggested, and i thank you fbr
your comments. Are there any others? Bernie, I am not going
to let you get off without a comment because, Mr. Veney, for
those of you who do not know, is with the National Clients
Counsel. He has never failed to provide me with advice and
assistance, solicited or otherwise, but generally I appreciaﬁe
it very much, Bernie.

MR. VENEY: I guess I would just like to make an

‘overall comment. Moorhead certainly is part of a problem with

legal services, but I suspect we have to remember what Moor-

head in fact is, it's a rider to an appropriation act. In

LR TR i I N ST L3
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order to gét money fréed up, the Congress bought into Moorhead|
But, when it deals with our authorizing legislation it
specifically after debate, and after proposed amendments,
specifically allowed the continued representation of eligibie
clients, in the legislative forum. I think my problem is that
we may be trying to go bevond what the Congress intended,
simply because Moorhead is there and alive and wéll. I can't
Suggest to you that you should not implement Moorhead, 1 hope
it would be implemented in a different kind of way, but clearly
I hear us, I hear you moving this into a whole discussion of
legislative advocacy, more appropriate perhaps for 3480 this
afternoon, but even there, I would hope that you would see the
continued need for the ability to do representation in the
legislative arena. I canrgivé you a whole series of reasons
why, but I think.there clients here who can give you, dﬁring
the éourse of the day if you will, much better reasons from
their own personal experience, not only here in Minneapolis
but in other places.

Just to extend this for one moment, I don't understand
what it is that you will anticipate that the several centers
would do at this point in time. For example, the welfare
éenter, if it does not in fact let people know what is going

on at the federal level, because these are now being changed

| to the state level, where the state government will have to

pass, how are the clients to know? And again, I -would make thg
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comment I made in Minneapolis, think how much time you have
spent with your counsel, who for the most part are learned
léwyers, certainly you know and can interpret the statutes and
provisions far better than the cliénts can be expected to, yet
you seek the advice of counsel and several members of the staff.

MR. STUBBS: Thank you.. If we were in Georgia I
wouldn't have any problem, because under the Georgia law you
cannot legislate in an appropriation act. Unfortunately the
Congress doesn't have that.same‘restraint. |

Are there others that ‘would have 6bservations to present?

MR. STOLEMAN‘(phonetiq): I am David Stoleman, I am
& member of the Board of Directors of Northwest Legal Services,
and I wbuld like ﬁo talk about just something briefly other
than-what has been discussed this morning. I have a philoso-
phy, and it's a philosophy about a Judicare program, and i
would like to invite each of the members of the Board to come
up and view our program, cor view the literaﬁure en it,

MR. STUBBS: The sled dogs weren't funning the last
time I checked.

MR. STOLEMAN: We're up near the arctic circle, it's
not the end of the world but you can see it from there. We
cover an area, it'é primarily rural, and we cover an area
geographically about the size of New Hampshire, and, really
the only Way we can get legal services out to all the people

in this sparcely populated area is to have a Judicare program.
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We have eighty~five percent of the attorneys participating in
our program. In my community we have about éixteen lawyers
and the only ones who aren't participating are myself, because
I am on the Board of Directors and I can't participate, and

another attorney who is about 74 yvears old and he's partially

| retired. Other than that everybody is a participant. I think

all the rest of the communities are getting the same response
from the private Bar. The private Bar is interested, they
want to participate, and I think we haVe a veiy good program,
and we invite jou to review what we have. I'd make myself
available for cbmments, and I don't want to take any more of
your time, but I want to alert you to that program, and it's
working,

MR. STUBBS: Thank you so much. We were very for-
tunate yesterday, in our briefing, to have had Mr. Dale
Kraft (phonetic), énd Dick Taylor (phonetic) dowh from your
district who gave us an overview of their activities, and
several of us had a chance to talk about what they were doing.
You're right, this doesn't have anything to do with the Moor-
head Amendment, but we are all concerned with the most effec-
tive ways of making delivery, and your systém ig certainly
working for you all, and we are glad to hear about it. Yes,
ma'am.,

MS. HILL: My name is Jean Hill (phonetic), and my

concern ig that 1if we are not able to lobby, or advertise or
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1 Whatever you .call it, is that we have seniors that are not

2}l able to get out and make use of the services. 2and, if there

31| is no sign posted on their bulletin board and jou've_got 926

4 peOpie living in a building that do not go out, are afraid to

5|/ go out. ‘And, I think another segment of our pbpulation that

6 we are goiﬁg to have affected is the Hmong community. And, if

7 || you cannot lobby and write in their language, or go out and

8 || talk to them they are going to be left out also.

9 MR. STUBBS: I think that one point perhaps I should
10 || have made preliminarily, I don't know anyone on the Board who,
11 || as a general proposition, disapﬁroves of.legislative advocacy
12 || or lobbying. I think all of us have had sufficient experience

e 13 || to recognize the value of that, and its usefulness. I think
14 || the concern that we are manifesting here is whether or not
15 || that is something we can lawfully do under the act and the
16 || appropriations that we have. And, if we can, to what extent
17 || can we do it. I don't think it's a negétive approach to
18 || letting legislatqrs know of problems at all.
19 MS. HILL: Would it‘be for us people to lobby our

20 'iegislators?

23 MR. STUBBS: As individuals, vou moét'certainly may.
22 || The concern that we have is to those activites that,are funded
23 || and people who are within the Legal Serviceé Act.

24 Are. there any others of you all who have Commenté that

25 || you would like. to share with us? Mary, as I ~--
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MR. STOPHEL: Maybe I ought to say a word. As you
know, this problem of lobbying has been with us since the
Green Amendments when the first act was passed, because it has
been one of the most difficult things to deal with. The
standing committee's position has generally been, if you hire
a lawyer let him do what is necessary. I know in our office
last week we put out a letter to certain of our selective
clients saying you better get in touch with your representa-
tives because your PC's are about to be killed. 'And, I sup-
pose all of us do that from time to time. I guess none of us
disagree that there is a riot of advocacy. And, those of us
who practice out in hitherlands,. .and don't get into the State

Capitol to lobby, and we don't go to Washington to lobby,

‘don't really hnderstand some of the problems they have up

there, but I think that one of the proposals that the staff
would need to look at also is that this is an authorization's
bill amendment, and most of these prégrams, or many of these
programs have othef.fuhds. I know when we started the one in
Chattanooga we delivexed the solicited funds from the United
Way so we would be a part of the‘community and not be a
federal program,.as that term was used .in the.South a couple
of years ago --

MR. STUBBS: It still is.

MR, STOPHEL: I think you are going to have to face

the question of the regulation as drawn restricts broadly

b [ T T o P T 1] L]
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because Wednesday I had a conversation with our people of the

' splendid programs in my state, and they have had some diffi-

activities, rather than restricting thé use of federal funds,
which is what the Amendment does. I think you need to con-
sider, is a program restricted from using any of its funds
that come from other sources. I think that is a view that you
just need to pﬁt in the computer somewhere and see how it comes
out. I am not sure what would be the best, because you defi-
nitely don't want to blame the Congressmen who have to
appropriate the funds, but the other funds would_make theﬁ
think that you are just circumventing the act and then you have
more problems, and I wouldn't encourage that either. But, it
is something that I would suggest to at least be of some con-
gideration. |

MR. STUBBS: 1 am glad you mentioned that, Glenn,

cult times with our Legiélature. I raised the gquestion whetheq
or not they ever made any effort to utilize the existing strucH
tures that the. Bar already had, or other activities in which
they were closely, through whiéh they were closely related,
not necessarily that, that was the answer, but it would be
using a device other than funds to which this limitation might
apply.

I also was a little distressed to find that the Board
activity, in behalf of those programs, was not as aggressive,

as positive as I for example found it here in Minnesota, or at

s £ LN RO N BT I T TE ER
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least as it's represénted to us. Because, I think Boards can
frequently do things, either individually or collectively,
that the grant agency itself might not be able to do. And,
certainly, if we are talking about non~federally funded
agencies, this Moorhead Amendment has no direct reach. Now ,
we have to.consider, I think, the broad views of the Congress
as they spell them out in words affecting anything that is
ﬁnder the broad umbrella of this activity. |

MR. VENEY: I would just like tovremind the Board
that the act does say that you cannot use private money for
things that are prohibited under the act. So, that the use of
United Way Money to do something that is prohibiﬁed under the
act, either by Moorhead or by the authorizing statute I think
would cause serious damage. Public money, but not private
money. |

MR. SHALTZ: Mr. Chéirman, will there be an oppor-
tunity for further public‘comment in the context of H.R.3480
this afternoon?- | |

MR. STUBBS: .My-original notion was not to because
I didn't think we would be able to get through with it, and I
kind of backed off a. little bit from that and I've got to hold
it up in the air to see where we go. Many of the members are
going to San FrancisCo'for the ABA meefing and have to pull
out fairly early, and wewmay hot get full exhaustion of the

comments up here.
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MR. SHALTZ: Mr. Chairman, my name is David Shaltz,
I am a staff attorney with Michigan Legal Services, and I
came today to give you.a-description of what 1égislative
advocacy.looks like in Michigan ﬁq sort of give you an idea of
how we operate; and facilitate your discussiqh of H.R.3480. I
am wondering if that will be possible this afternoon?

MR. STUBBS: I think we will make it possible. If

you came all the way from Michigan we will listen. I don't

know if you will be able to get out alive, when was the last
time Minnesota beat Michigan?

Being there is no other comments, I would like to, if I
may,_Mary,_try to suggest that you review very carefully the

areas of concern that have been expressed, both from the

‘audience and from the members of the Board, and I am going to

suggest that we remit the draft regulation to you with the

request that you and your associates work it over again to

_reflect some of the concerns that we have. I think Clarence

said it as well as anyone, we are not bound by what some other
agency cbnstrued the statute ﬁo mean, we have to, I think it's
helﬁful, but we have to work it within the context of our own

laws. And, your inguiry, I think; is going to have to.extend

to'the other sections of 1612 as well. I don'tisee how we can|
for example, ignoreé the authorization for educational programs
in 1612.D.2, and then they we .can't, we can;t'do certain thingd

over here. In others WOrdsj if you all could come up with

CEB P e et kg ER e e e
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something that would embody more of the sense that has been
reflected here I think it would be more helpful to us, and I
would like to have that done so that we might reconsider a

regulation, perhaps within two months, another meeting of our

‘Committee, rather than submit it without further Committee

conslderation to the Board. Is this agréeable with the other

members of the Committee?
(The Committee members answered affirmatively.)
MR. STUBBS: Ladies and Gentlemen, we are moving

right on onto lunch, I would like to let us recess now for

lianch, come baék; say at 1:15 and we will hear from.the

wolverine state and anyone else who might want to present some
matters generally relating to legislatiﬁe advocacy, and then
go into -such c0néideration as then remains timewise of the
provisions of 3480,

(Lunch break.)
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