LEGAL SERVICES CORPORATION

BOARD OF DIRECTORS
OPERATIONS AND REGULATIONS COMMITTEE MEETING
Cpen Session
Tuesday, July 9, 1996

Legal Service Corporation
750 First Street, N.E., 1l1lth Flocor
Board Room
Washington, D.C. 20002

COMMITTEE MEMBERS PRESENT:

LaVeeda Morgan Battle, Chair
Hulett "Bucky" Askew

F. William McCalpin
Ernestine P. Watlington

John G. Brooks

Thomas F. Smegal, Jr.

STAFF PRESENT:

Alexander D. Forger, President

John Tull, OGC

Suzanne Glasow, 0GC

Martha Bergmark, Executive Vice President
Laurie Tarantowicz, 0IG '

Renee Szybala, QIG

John Mevyer, OPR

ALSO PRESENT:

Linda E. Perle

Center for Law and Social Policy
Alan Houseman

Center for Law and Social Policy
Richard B. Teitelman

Legal Services of Eastern Missouri
Michael Ferry

Legal Services of Eastern Missouri

Diversified Reparting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




10
11
iz
13
14
15
16
17
18
19
20
21

22

PROCEEDTINGS
(10:20 a.m.)

MS. BATTLE: Good morning. And we’re happy to
have with us this morning John Brooks, who has joined
us via a flight that started at 7 o’clock last night
and got here at 12:00. So we are very glad that you
were able to weather the storm of last night and join
us this morning.

MR. BROOKS: Thanks.

MR. McCALPIN: Were vyou on Value Line,
Valujet?

MR. BROOKS: They're not flying.

MS. BATTLE: They‘re not flying.

MR. BROOKS: ©No. I was on what they used to
call Agony Airlines, USAir.

M3S. BATTLE: Yeah.

MR. BROOKS: It was Allegheny.

MS. BATTLE: Okay. And good morning to
everyone this morning. I think we were very productive
vesterday in getting through six regulaticns that we
had on our agenda. So this morning, what we will do is
start up at No. 7 on the agenda with a discussion of
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part 45 CFR Part 1626, Restrictions on assistance,
legal assistance to aliens.

Before we get into a real discussion about
this, something that Bill and I both talked about in
looking at this particular reg, because we are only
amending parts of it it seemed difficult to do a
comparative reading of this reg with what 1is contained
in the existing regulation.

And some of the sections don’t seem to fit in.
So my suggestion as we go through this editing process
ig that when we present it to our committee next time,
that we publish it in toto.

And somehow, I don’t know with all of these if
we’'re going to have, if it’s an additiocnal expenditure
of resouxrces for us to redline a copy so that we really
can just focus our attention on the changes, rather
than having to go back and rerxead, you know, every
single thing.

But it would be helpful if you could bolid,
once we republish an entire reg, just bold out the
sections that have been adjusted so that we know
exactly what we need to be looking at is. Is that
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feasipble, or is that --

MS. GLASOW: It wasn’'t a cost consideration
that we didn’t do the normal cross-out underlining. It
was really a matter of the speed with which we had to
work.

MS. BATTLE: Sure.

MS. GLASOW: And we were constantly revising
after negotiating with interested parties that we
simply would not have had these before you in time if
we had been constantly having to undo, redo that. So
we can certainly attempt to, and I certainly will give
you the entire regulation next time.

MS. BATTLE: Sure. What if we just bold the
changes. Is that possible, the sections that are
changed?

MS. PERLE: The problem is that -- that when
you do that, I guess you could bold new language, but
then you don’t see what’s been taken out.

MS. BATTLE: Well, that’s okay.

MS. PERLE: The problem is, when you try to do
the cross-outs and the underlines or whatever, it gets
very confusing for people to read.
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MS. BATTLE: ©Oh, yeah, sure. Well, just bold
the new stuff. Just -- you know, whatever we’'re
adding, whatever we’'re changing, if you just bold it.

MS. PERLE: You mean like if there’'s a
paragraph where there’s a change, just bold the
paragraph?

MS. BATTLE: Yeah, vyeah.

MS. GLASOW: Or underline.

MS. PERLE: I think bolding is better.

MS. BATTLE: Bolding, so you can just take the
bolding off when you do your final.

MS. PERLE: That’'s easier for me to what we
call redline it.

MS. GLASOW: Oh, bold it instead of redlining?
Okavy.

MS. PERLE: No, it’s just if there is a change

MS. GLASOW: Okay, okay, I'm sorry.

MS. PERLE: If there’s a change in the
paragraph, vou don’‘t have to indicate what the specific
changes are. Just that that’'s --

MS. BATTLE: Just bold that one.
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MS. PERLE: -- the paragraph you have to look
at.

MS. BATTLE: Yeah, so that we know which ones
to look at and which ones not to look at as we go into,
you know, republishing the entire reg in order to put
the changes in context.

MS. GLASOW: Okay.

MS. BATTLE: Okay? Is that going to be --
that would be real helpful to us.

MS. PERLE: That will be easy, okay.

MS. BATTLE: If that’'s alsc easy to work with
for the staff, I think it would work for us, okay?
1626.

‘MS. GLASOW: Basically, we advised this
regulation to implement the new statutory restriction
that applies now to providing legal services to
ineligible aliens regardless of the source of funding
that was used.

Prior to the new statutory restriction, the
restriction on providing legal services to ineligible
aliens only applied to LSC funds and there is nothing
in the LSC Act on provision of legal assistance to
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aliens.

So we advised in essence the substantive
changes to this were done to the funding provisions.
We thought it would be an easy thing to do. As it
turned out, there were sgseveral provisions that referred
to funds so we had to make that type of technical
change in several different sections.

We also made a few changes to definitions just
to simplify it. There’s no substantive change in
meaning. We found some provisions which are circular
and just redundant, and so we just made few revisions
there.

MS. BATTLE: Okay. Are there any just brief
editing changes to the comments before we go into the
rule by anyone? Let’s start with the rule itself, the
purpose. The purpose has been revised. Is that
correct?

MS. GLASOW: That is correct. We revised it
to indicate that recipients are prohibited from
providing legal assistance for on behalf of ineligible
aliens. And we just took out the language that said
with LSC funds. 8o now they just can't do it, period.
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MS. BATTLE: Okay.

MS. GLASOW: And we left in language talking
about it’s also.designed to assist interim -- in
assisting recipients in determining eligibility
immigration status of aliens, provide guidelines for
all of ineligible persons, and of course to protect the
confidentiality of information obtained from clients

and prospective clients.

MS. BATTLE: Okay. Now, the ineligible -- I'm
sorry, the next section -- did you have something on
purpose?

MR. McCALPIN: Are we at one?

MS. BATTLE: We’re on purpose, if you’ve got
something.

MR. McCALPIN: I'm looking at the last part of
the protected confidentiality of information obtained
from clients. How do we square that with the new
requirements about access to information and how is
thig different from any other client being served?

MS. GLASOW: You’'re saying why don‘t we have
this language in some other rules?

MR. McCALPIN: Well, either that or what --

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2020




10

11

12

13

14

15

16

17

18

19

20

21

22

]

why 1is it here specifically when I would assume that we
have the same principles and the same restrictions with
respect to information given us by alien clients as we
do citizen clients?

MS. GLASOW: It’s really just here because it
was already in the rule and we just were not making too
many changes to current rules. But, I mean, your
gquestion is correct. It does not conflict with the new
509 section of the Appropriations Act because we would
interpret this to be inconsistent with that. So.there
is no conflict with the new law. It’s not necessarily
needed. It really is just a statement of purpose.

MR. McCALPIN: Well, let me ask you this.

What provision in the body of the regulation implements
that statement in the purpose?

MS. BATTLE: Section 1626.9, Use and
confidentiality of records pertaining to determining of
eligible alien status seems to address the issue of --

MR. McCALPIN: That’s not one of the ones change

MS. GLASCW: That'’s correct.

MS. BATTLE: No, it‘s one of the existing
sections.

Diversified Reporting Services, Iac.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

i3

14

15

16

17

18

19

20

21

22

10

MS. GLASOW: That’'s correct.

MR. McCALPIN: That’s part of the problem.

MS.. BATTLE: Yeah. And it gives the time
frame for the retention of the record, it gives some
parameters as to who it can be released to and what for
and the fact that Congress can get it, but that some of
the information in determining eligibility may be
confidential.

MR. M¢CALPIN: My recollection isgs that that
first sentence in 9 may conflict with what we did in
the eligibility regulation a year or two ago.

MS. PERLE: We never changed the eligibility
regulation.

MR. McCALPIN: A yvear or two ago when we
modified it.

MS., PERLE: But we never published it as a
final rule, so it was --

MS. GLASOW: It was tabled.

MR. McCALPIN: Oh, okay.

MS. PERLE: The only one in that round that
was ever passed was 1607 on governing bodies.

MR. McCALPIN: Well, it says such records
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shall not be released by the corporation or by a
recipient to any third party. A third party, I
suppose, could be the monitors, couldn’t they? Except
in statistical form, which would not be congistent with
509.

MS. BATTLE: Well, let’s see. The first part
of that regquires that the name and personal
identification be deleted but the rest of the
information be maintained.

MR. McCALPIN: Where are you?

MS. BATTLE: I'm in (a). I'm in 1626.9({(a).
All records pertaining to --

MR. McCALPIN: Must be available with the -~-- I
see.

MS. BATTLE: Yeah.

MR. McCALPIN: But you can’t ~-- then you can’t
do that under 5089.

MS. BATTLE: You can’t delete the names?

MR. McCALPIN: Right.

MR. TULL: No, I think it’s -- I think under
509 you can have access to the names. It deesn’t
prevent deletion of the names. It just says you can =--
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MR. McCALPIN: Well, deletion turns out to
be --

MR. TULL: We did part of the second wave of
regs review that should hit sometime in January. The
conversations we’ve had with the Inspector General’s
office have been to do a sweep of all the regs because
there are a number of places where there’'s issues that
relate to confidentiality that were not addressed this
first time.

And simply we just didn’'t have time to work
through, first understanding what 509 means and coming
to agreement around that and then applying it to each
of these. So I think you’'re correct, Bill, that this -
- thisg is language which probably dces need to be
changed to make it consistent with 509 because the
corporation -- the corporation now --

MS. BATTLE: But at the time that we consider
all of the regulations pertaining to the changes that
need to be made on 509, we can consider this issue, it
seems to me.

MR. TULL: That was the thought that was in
the conversation we had with Inspector General’s

Diversified Beporting Services, Inc.
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office, is how to approach this particular issue.

MS. BATTLE: Okay, all right.

MR. TULL: I think while this 1is inconsistent
with it, it’s not illegal because 509 expands the
rights of the corporation to access but doesn’t mandate
that expansion. So the Inspector General has been
comfortable with our doing a study to look at the regs
and addressing those issues.

MS. BATTLE: Okay. Are there any other
gquestions on the purpose? Let’s move down to the
definitions, 1626.2, definitions. Eligible alien is
defined differently. We’'ve now got three, four
sectionsg as opposed to one that set the parameters for
eligible alien.

MS. GLASOW: Now, he extra provisions had been
added on over time as Congress passed legislation that
allowed us to serve different types of aliens. And so
I felt it was appropriate to list them in this to make
it user friendly for the field.

MS. BATTLE: Okay. Ineligible alien, instead
of being, is defined in the negative. Either you’re
eligible or your ineligible.
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MS. GLASOW: That is correct. Both terms are
used. I want to add some language to the definition of
ineligible alien.

MS. BATTLE: Okay.

MS. GLASOW: It’s somewhat redundant, but
averybody seems to feel more comfortable it’s in there.
Ineligible alien means an alien who, and then add: Is
not a United States citizen.

MR, McCALPIN: Who is not a what?

MS. GLASOW: United States citizen or. And
then it goes on: Does not meet the requirements of.

MR. McCALPIN: Or who does not?

MS. GLASOW: Or does not meet the
reguirements.

MS. BATTLE: And.

MR. McCALPIN: Or who does not?

MS. GLASOW: Yeah.

MR. McCALPIN: I would think.

MS. BATTLE: 1Is it '"or" or is it "and?" 1
would think it’s "and."”

MR. McCALPIN: And.

MS. GLASOW: Yes, and. It’'s and.

Miversified Reporting Services, Inc
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MR. FORGER: Can an alien be a U.S8. citizen?

MR. McCALPIN: No.

MR. FORGER: Can a U.S8. citizen be an alien?

MR. McCALPIN: No.

MS. GLASOW: The definition of an alien is
someone who 1s not a United States citizen. That is
why I took it out. But there seems to be some

consensus that somehow that's causing confusion and we

should put it back in.

MR.

MR.

confusion to

MR.

aliens are U.

MR.
space.

MS.
morning.

MR.

FORGER: 1t certainly does as amended.
McCALPIN: Yeah, I think it causes more
have it in.

FORGER: BRecause then I want to know what
S. citizens.

McCALPIN: This is only those from cuter

BATTLE: That's what Ernestine said this

TULL: The inclusion of this language is

something that the Inspector General’s office in their

commentg had stated they would like to have put back

in, 80 Suzanne is seeking to accommodate them.
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BATTLE: Is there something from the

Inspector General’'s office herev?

MS.
somebody.

MR.

MR,

MS.

PERLE: No, we just asked if there is
TULL: But I think it’s self-executing.
McCALPIN: Right.

PERLE: How about if we said in (a) an

eligible alien means a person who is not a U.S.

c¢itizen, but who -- but who meets the regquirements of,.
MR. McCALPIN: Right.
MS. PERLE: In other words --
MS. BATTLE: Eligible alien?
MS. PERLE: Eligible alien means a person who

is not a U.S.

of.

MR.

MS.,

person --

MS.

MR.

MS.

MS.

citizen, but who meets the requirements

McCALPIN: That makes more gense.

BATTLE: All right. Eligible is a

PERLE: Means a person who --

TULL: It’s kind of like raising the flag.
PERLE: -~- 1is not a U.S. citizen.

BATTLE: But who meets.
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MS. PERLE: But who.
MS., BATTLE: Yeah.
MS. PERLE: So then you don’t use client

again.

17

MS., BATTLE: Because vyou‘re not using the term

that you’re defining in your definition, that’s why

it's better. I think it makes sense.

MR. McCALPIN: Well, it’s eligible that you’re

really defining.
MS. PERLE: Yes.
MR. McCALPIN: Not alien.

MS. PERLE: And you can actually do the same

thing under ineligible. You c¢ould say ineligible alien

means a person who is not a U.S. citizen, but who does

not meet the regquirements -- and who does not meet the

reguirements.
MR. FORGER: And is alive and isn’t dead.

MS. PERLE: An alien is an alien.

MS. BATTLE: Right. Means a person who is not

a U.8. citizen and who does not meeting the
requirements of.
MR. FORGER: And is of any race or ethnicity.
Niversified Reporting Serviges, Iac.
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MR. McCALPIN: I’'m going to bring some of the
Star Trek folks in just to see what they do with that.

MR. FORGER: I just think that’s silly to put
that term in. It just -- it’'s gobbledy-gcok.

MS. GLASOW: Well, it’s your call.

MS. BATTLE: Which term are you talking about?

MR. FORGER: Putting the term U.S. citizen in
relation to an alien. An alien is not a U.S. citizen.

MS. GLASOW: No, but that’s what this says.
This says -~-

MR. FORGER: Yeah, well, okay, sure.

MS. BATTLE: But the definition is --

MR. FORGER: And this is America. I wmean, I
don’t know why we have to say, you know, truisms.

MS. BATTLE: Well, what it does, for a person
that doesn’t know what an alien is, when you start to
read this reg from the beginning to the end you never
really get a clear sense of what an alien is. You --

MS. PERLE: Yeah. I mean, there are people
who think that just because someone has an accent or
was not born in the U.S., that means that they’'re an
alien.
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MS. BATTLE: Yeah.

MS. PERLE: And I think that is --

MS. BATTLE: And you can be a U.S. citizen.

MR. FORGER: I hope our grantees are better
informed than that.

MS. PERLE: But this is not simply to infor
our grantees. It’'s also to inform others who might
gquestion what our grantees do.

MR. FORGER: All right. I surrender.

MS. BATTLE: I actually think the less we u
the word alien, the better. Eligible alien means a
person who is not a U.S. citizen but who meets the
reguirements of, I think makes good sense. And
ineligible alien means a person who is not a U.S.
citizen and who does not meet the requirements of.
then we have those same sections.

MS. GLASOW: And we would like to add a
definition.

MsS. BATTLE: Okay.

MS. GLASOW: Which is currently down belﬁw
under Section 3, paragraph C, if you want to pull it
to be a definition.

Diversified Heparting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929

19

m

se

andg

up




10

11

12

13

14

15

l6

17

18

19

20

21

22

20

MR. McCALPIN: Which?

MS. GLASCW: It's paragraph € under Section 3.

MR. McCALPIN: c?

MS. BATTLE: Yeah.

MS. GLASOW: And we’ll just have to reword it
on behalf of means to provide --

MR. McCALPIN: Will you explain to me what
that means? I have a hard time figuring out what that
means .

MS. GLASOW: The statute prohibits
representation for or on behalf of an ineligible alien.
For an ineligible alien is to have a person who has a
claim or a case, and if you provide legal assistance to
that ineligible alien, you're providing legal
assistance for that person.

On behalf of an ineligible alien means you get
a client who is eligible but really the case is for
gsomeone else. So you’'re doing a case on behalf of an
ineligible person but you’re sort of doing it through
someone else.

For instance, if you had a parent who was
eligible but their child was ineligible and the case is
Diversified Reporting Services, Inc.
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really to get sgsomething for the child and not the
parent, then you are providing legal assistance on
behalf of the child. And this rule says you cannot do
that. The client who is eligible must be the person
whose case you are taking.

MR. TULL: The statute uses the word for on
behalf of, and it’s to address what is a unique problem
in immigration circumstances, not law, which is, it’'s
actually probably more often the other way where you’ll
have a child who will be a c¢itizen by virtue of having
been born in the United States to parents who were
ineligible.

The guestion arises for programs and Congress
answered in the negative whether you could represent
the child as the client who is an American citizen,
where the true beneficiaries is the entire family, and
principally the parents. And the reason that they used
that language presumably in the statute is to make
clear that in that circumstance you could not represent
the --

MS. BATTLE: Do we adequately explain that in
the commentary?

Miversified Reporting Services, fnc.
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MR. TULL: You couldn’t benefit the ineligible
client by nominally not being eligible.

MS. BATTLE: Do we adequately address that in
the commentary so that it’s clear that that’'s --

MS. GLASOW: If we don’t, I can expand upon
that.

MS. BATTLE: Yeah, I think --

MS. GLASOW: We probably should do something
about this.

MS. BATTLE: I think that would be helpful
because that explanation helped me. I wasn’t really
clear on this distinction between "for" and on behalf.

MS. PERLE: "For" really means just to.

MS. BATTLE: Yeah.

MR. BROOKS: I think it’s pretty well set out
on page 3 in the commentary. Maybe an example there
would help.

MS. BATTLE: Yes, an example would help.

MS. PERLE: Okay. But I think that John's
example was a little bit too broad because, I mean, if
it does -- 1f the person who is being represented has a
legal right or a legal interest in the ocutcome, then
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you can represent them. It’s when they’'re really just
standing in for the other person and the person who is
the client doesn’t have a legal interest. In otherxr
words, something that benefits in a legal sense the
whole family, you could represent the children.

MS. GLASOW: Then it’'s -- then they are true
clients. So --

MS. PERLE: Correct. It’s this instance where
you’'re trying to get around all --

MS. BATTLE: If we could come up with a clear-
cut example that distinguishes for and on behalf of, I
think it would be helpful.

MR. McCALPIN: And you’re going to pick up
this whole {c¢) and put it up under 2.

MS. GLASOW: Yes. And we'll reword it to make
it more like a definition.

MS. BATTLE: And it really won’t become (g},
because you already have a (c) which is rejected in the
Definition section. Does that stay or does that go?
Rejected refers to an application adjustment of status
that has been denied by the Immigration and
Naturalization Service and is not subject te further
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administrative appeal.

MS. PERLE: That would probably become (d).

MS. BATTLE: Okay, so what is now (¢) would
become (d}?

MS. PERLE: I think what is now {(c) would
become (¢) and -- oh, ves, ves. In the definitions,
yes.

MS. BATTLE: Right.

MS. PERLE: I think that’s sort of --

MR. McCALPIN: But you intend to keep that
paragraph, but rejected?

MS. PERLE: You intend to keep rejected, don’'t

you?
MS. GLASOW: Yes, if it’'s used in this rule.
MS. PERLE: Yeah, it is. It is.
MS. GLASOW: I believe I do.
MS. BATTLE: Yeah, okay.
MR. McCALPIN: I'm glad your share our
problems.

MR. TULL: She absolutely does.
MS. GLASOW: Yes, okay. We will keep this in.
MS. BATTLE: Okay. All right.
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MS. GLASOW: This is one of those rules I
thought was going to be easy.

MR. TULL: I remember yvou saying that.

MS. BATTLE: Do we have anything else on
definitions? We can move on then to Prohibition,
1626.3. General is now different, because of course
we’'re not just talking about LSC funds, we’re talking
about no provision whatsoever with any funds.

Anything on (b}? I notice that (b) --

MS. GLASOW: {b} we have a suggested change.

MS. BATTLE: Okay.

MR. TULL: The thought on (b) was simply to
state what it means, instead of what it says here,
which is extremely difficult to read. What it’'s
designed to say is that the prohibition does not apply
to normal intake and referral of persons who might
otherwise be ineligible.

MS. BATTLE: And I had a problem --

MR. TULL: And we didn‘t come up with
language, but it seemed like just stating that as one
declarative sentence rather than --

MS. BATTLE: Yeah.
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MR. TULL: -- these three, which really are --

MS. BATTLE: And I also had a problem with the
inconsistency of saying ineligible alien and then
client. 1If this person is a client, then you have
determined that they have an attorney-client
relationship, when we’re at the same time saying
they’'re ineligible, which means that they’re not a
client.

MS. PERLE: The language that is in here 1is
basically the language that is in the current reg and
the effort originally, as I understcood it, was that
they weren’'t going to make any changes unless they
needed to. But there’s so many places in this current
reg where the language is impenetrable, like this one.

MS. BATTLE: Yeah.

MS. PERLE: That there really -- I think there
needs to be some effort to make it clearer.

MR. McCALPIN: I would repeat what I said
yesterday.

MS. BATTLE: While we’'re here.

MR. McCALPIN: Let'’s not rely on our redoing
this in six months.
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MS. BATTLE: Yes.

MS. GLASOW: Yes. It loocks like whoever did
this rule way back when was tryiné to make several
points over and over again and so they were -- for
instance in the current Section 3{b) when they were
trying to define prohibited legal assistance for an
ineligible alien, they tried to make the point that
legal assistance for an ineligible alien was legal
assistance to an ineligible client.

And they kind of went around in circles and
got you back and said, "By the way, you can’'t do this.®
And we felt that this circular definition was just --

MS. BATTLE: Yeah, more difficult.

MS. GLASOW: ~-- unnecegsary, and all we had to
do is define what an ineligible alien was and say you
cannot provide legal assistance to an ineligible alien.

So, you know, we’‘re finding all kinds of places in
this rule where we’ve got that type of --

MS. BATTLE: Problem.

MS. PERLE: That’s one of the reasons why it
would have been very helpful to have the whole rule
written out.
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MS. BATTLE: Yeah.

MR. McCALPIN: Right.

MS. PERLE: But this certainly is one of those
places which -- which needs to be just set in a more
gstraightforward way.

MS. BATTLE: Yeah.

MR. McCALPIN: I have a notion that this one
is going to take extra time when we get to it on the
19th, because we will in effect be seeing it for the
first time.

MS. BATTLE: First time as a total rule, yeah.

MR. McCALPIN: Right.

MS. BATTLE: Well, can we take out the word
"client” and put "person?"

MS. GLASOW: Yes.

MS. BATTLE: I mean, just that --

MS. GLASOW: This is in paragraph (b).

MS. BATTLE: In paragraph (b). Paragraph

MS. GLASOW: We're going to be rewording
paragraph (b) and greatly simplify it.
MS. BATTLE: Okay. So that’s just basically
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to be edited.

MS. GLASOW: Yes.

MR. McCALPIN: You could just take out the
word "clients," period.

MS. GLASOW: Yes.

MR. McCALPIN: Referral of ineligible aliens
by the same -- actually, I started at the end of my
round. This prohibition does not apply to.

MS. PERLE: Or the recipient’s name, use
normal intake and referral, or hopefully. Something
like that.

MS. BATTLE: Okay. So we’re going to redo
{b). What about (c}? In the original reg, we had
bolded titles that distinguished for and on behalf of.
Are we going to do that again or are we going to just
take that out?

MS. GLASOW: No. We’ve moved the definition
of legal assistance on behalf of up to the Definition
section. And the general prohibition now is, you
cannot provide legal assistance for or on behalf of an
ineligible alien. So it greatly will simplify this
entire Section 3.
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MR. McCALPIN: Well, as I understand, vyou are
revoking the present three and substituting what’s on
page 7.

MS. GLASOW: Correct. And even that's going
to be edited.

MR. McCALPIN: When we say at the beginning
this completely replaces the existing reg, it will
help.

MS. BATTLE: Okay.

MS. GLASOW: Okay.

MS., BATTLE: Let's move on then to 1626.4,
Alien status and eligibility.

MS. GLASOW: We have not changed anything to
paragraph (a), which basically cites all the statutory
provisions and Immigration and INA -- is it
Naturalization Act?

MR. TULL: Immigration and Naturalization Act,

ves.

MS. BATTLE: INA?

MS. GLASOW: Yes, that -- and it’s also in our
appropriations act. These are the categories of aliens

that our recipients can represent.
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Okay.

And that has not changed.

But we do make a change to (b).
Yes.

Okay. Tell us what the

MR. McCALPIN: Add the additional sections.

MS. GLASOW:

We’'re not even sure {(b) is

necessary. It states in the negative what (a) says in

the affirmative and we could just delete it.

MR. TULL:

MS. GLASOW:

MS. BATTLE:
exact same thing.
MS. GLASOW:

MS. PERLE:

MS. BATTLE:

it.

MS. PERLE:

MR. TULL:

And the prohibition.
Yes.

Well, you’ve already said the

Yes.
Correct.

Yeah. So I think we can delete

This is another example --

I just want to remind them in case

they forget from one section to the next.

MS. PERLE:

This is just another example of
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how this reg was originally written, like Suzanne said.

MS. BATTLE: Yes.

MS. PERLE: This reg is about three timesg as
long as it needs to be, the current reg, because it
just keeps repeating. It’'s sort of like you wanted to
hammer it into everybody’s head.

MS. GLASOW: Yeah, in case you didn't get it
first.

MS. PERLE: In case you didn’'t get it.

MS. BATTLE: In Section 1. Here it is in
Section 2 and Section 3.

MR. FORGER: Ewven 1if they are persons,
classes, attorneys.

MR. TULL: Even if they are U.S. citizens,
they’11 be at aliens

MS. BATTLE: Okay. We‘re going to delete (b}
completely.

MR. TULL: Making (a} not happen.

MS. GLASOW: Yes.

MS. BATTLE: Qkay. And now we're down to
1626 .6, Changes in circumstances.
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MR. McCALPIN: Wailt a minute. Does that mean
you’re keeping five in toto?
MS. GLASOW: Yes. Section 5 simply gives
guidance to the recipients as to what type of
verification and documents they need to look at to
determine eliéibility of possible clients.

MS. BATTLE: I loocked at five and it was just

a bit curious to me because it
representation shall attest in

approved by the corporation to

says, "A citizen seeking
writing in a form

the fact of his or her

United States citizenship. So --

MR. McCALPIN: But it says verification not
required unless there is reason to doubt.

MS. BATTLE: That that person is a U.S.
citizen. Okavy. So instead of person, we’re really
saying citizen. So you’'re presuming citizenship when a
person says they’re a citizen.

MS. GLASOW: Yes. Most of our recipients have
just a little line somewhere on the retainer agreement
or their intake form. And it just -- it’s something
that a person signs --

MS. BATTLE: Yeah, you check it.
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MS. GLASOW: -- and says, I'm a U.S8. citizen.™"
So unless they have some reason to doubt that, they
don’t look behind the --

MR. FORGER: Do yvou add "not an alien?®

MS. GLASOW: We could ask them to.

MS. BATTLE: Ckay, all right. So that was
just -~

MR. McCALPIN: Let me suggest to you that
there’s one item missing of which I have some personal
knowledge, since it’s my wife’s situation. And that
is, she was born in Antwerp and her birth was
registered at the American Embassy.

MS. BATTLE: Counsel Smegal joins us. Good

morning.

MR. McCALPIN: She has a registration at the
embassy in -- what's it, Brussels, as proof of her
citizenship. That’s not one of the things that's

listed here.

MS. PERLE: I think we need to get somebody
from one of -- who knows a lot about this, but I know
that there was some discussion over the years that some
of these things that they’re talking about are out of
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date and that there may be cther situations such as
yvour wife’'s which are not covered by this.

MR. McCALPIN: What I mean --

MS&. PERLE: And there was an effort, I seem to
racall, when this rule was done in 198%, there was some
effort to put in a category to cover other situations.
And there was a lot of resistance by the corporation.

MR. McCALPIN: My mother-in-law became a
citizen by virtue of her marriage in 1920. She became
a citizen by virtue of marriage t£o a citizen.

MS. PERLE: Well, that’s in there. That’s in
the law.

MS. BATTLE: Marriage certificate is ii under
subsection 2. Under in five.

MR. McCALPIN: Oh, I see.

MS. PERLE: There are people who have
expertise in immigration law who could give you some
language that would kind of -- you know, cover that.
The problem, of course, is that those other
categories -- well, no, I -- no. Excuse me. I was
going to say the categories wouldn’t be covered by the
statute.
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The statute doesn'’'t say what kind of
documentation you need, it just lists the categories.
We could certainly ask them if there is some kind of
general position.

MR. McCALPIN: Well, it’s a relatively minor
point.

MS. PERLE: Well, I'm not so sure. I mean,
for some people it might ke an insuperable barrier.

MS. BATTLE: Okay. Can we look into that and
see 1f there’'s some provision that we need to cover
that issue?

MS. GLASOW: I know that Charles Wheeler out
in California.

MS. BATTLE: Charles Wheeler also --

MS. GLASOW: He’'s an expert on immigration
law.

MS. BATTLE: So we can call him and f£ind out.

MS. GLASCW: So we can send him a copy of our
rule and say, you know, please provide us assistance on
this section and what documentation is not covered
here, et cetera.

MS. BATTLE: Okay.
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MS. GLASOW: I'm sure he’d be happy.

MS. BATTLE: Help ug, okay. So now we are
down to 1626.6, Change in circumstances.

MR. McCALPIN: Well, what happens to the old
.67

MR. TULL: Delete ict.

MS. GLASOW: 1It’s deleted.

MR. McCALPIN: Disposition of cases involving
ongoing representation of ineligible aliens.

MS. BATTLE: It’'s deleted.

MS. GLASOW: Yeah, 6 and 7 -~

MR. McCALPIN: 'Oh, current 6 is deleted.

MS. GLASOW: Right.

MR. McCALPIN: It is replaced by 7, ockay.

MS. GLASOW: And they’'re renumbered because
basically they --

MS. BATTLE: Because this had to do with just
the transition issue? Is that what 6 is?

MS. GLASOW: Well, 6 allowed -- because you
can use no LSC funds to represent ineligible aliens, 6
allowed a situation where you had an ineligible alien
or an ongoing case that you -- it tells you basically
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what you c¢an do. You can no longer use LSC funds, so
what can yvou do?

Well, you can start using non-LSC funds or vyou
can -- I mean, they just gave a whole variety of
alternatives that you could do. And 7, really it
reached a very similar issue, but not exactly the same.
It’s if you already had a client and suddenly their
circumstances changed.

And so, we just merged the whole idea because
now the law says you cannot serve an ineligible alien
regardless of the source of funds. And -- but we do
recognize that you may have a client who is an eligible
alien who suddenly becomes ineligible. And what do you
do? And that’s what this section is trying to --

MS. BATTLE: When you say as expeditiocusly as
possible in 1626.6, what about the circumstance where a
person becomes ineligible but the court won’t let you
out?

MS. GLASOW: Actually, we suggest change to
that wording.

MS. BATTLE: Okay.

MS. GLASOW: The way we have a change to this
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whole provision, which should not be lettered (a).

MS. BATTLE: Yeah, because it’s by itself.
That’s right.

MR. McCALPIN: Except that --

MS. GLASOW: Let me see, are we keeping (b)?

MR. McCALPIN: Do you intend to keep the
present .7(b)? If so, then {(a} is appropriate.

MS. GLASOW: I don’t believe so.

MS. BATTLE: No. All of that comes out.

MS. GLASOW: All of it comes out. So we don't

have an -

MS. BATTLE: Change in circumstances is
completely replaced by what you have proposed.

MS. GLASOW: Yes. And we should get rid of
that paragraph {(a). We wanted to reword this provision
to say 1if a client who is an eligible alien becomes
ineligible through a change in circumstances, a
recipient must discontinue representation of the client
consistent with professional responsibilities.

MR. BROOKS: That still doesn’t pick up what’s
in the o0ld rule about the recipient discovers that its
determination of eligibility is erroneous, or there
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have been false statements by the applicant. And I
think that ought to be in -- reading the present
language, if an eligible alien client becomes
ineligible through a change in circumstances or a
recipient discovers that its determination of
eligibility was erroneocus, whether from error or false
information, then the reciplent must --

MS. GLASOW: The reason I didn’t leave that
was because the remedy if a person had given you
erroneous information was to just immediately get out
of the case. And whereas if it was a -- you know, a
mistake that was not the fault of the client it gave
you other alternatives such as to use non-LSC funds, or
whatever.

Now we have to use the same alternative with
all of them, regardless of the fault of the client.
You have to get out of the case. And the only reason
we put in consistent with professional responsibility
is that scometimes the court just won’t let you out.

MS. BATTLE: Yes.

MS. GLASOW: And, you know, we have to

recognize that that’s the case and those are cases
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we'll have to handle on a case-by-case basis. So, I
mean, we -- it was really a punishment in essence to
say if yvou gave us false information, we found out
you’'re ineligible because you gave us false information
on purpose, then we’re not going to use any of these
nicer alternatives for you. We're just going to get
out of the case and get rid of you as a client. We
have to do that anyway now, so --

MR. BROOKS: Well, shouldn’t there still be
something either in the reg or in the commentary about
what happens if the recipient made a mistake? That's
not a change of circumstance, that’s a discovery of an
error.

MS. BATTLE: Well, what you’‘re really getting
at is change in circumstances being further defined in
the commentary to include either receiving some false
information or an error on the part of the --

MS. PERLE: Discovery of erroneous.

MS. BATTLE: Yeah, discovery. Discovery.

MR. BROQOKS: Which isn’t a change, but just
looking at it literally, that’s not a change.

MS. BATTLE: Change in circumstance.
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MS. GLASOW: I can discuss it in the
commentary.

MR. BROOKS: Why not mention 1t?

MS. BATTLE: Okay.

MS. GLASOW: The change of circumstance would
cover a variety of situations and we can Jjust talk
about what would happen because a lot of these cases,
whatever the reason, you have to get out now.

MS. PERLE: I mean, it is a change of
circumstances, not circumstances that relate directly
to the client. But you now see information that you
didn’t see before or you made a mistake. Those are
changes in circumstances as well. I think it could be
read that way.

I mean, if it’'s explained in the commentary, would that

MR. BROOKS: All right, if it’s explained. It
could, as I went through this and other, to wonder
whether there was any virtue in having a regulation or
some general statement as to how -- what the duties of
the recipient are in relation to a ineligibility
turning up at one point, whether it’s by statute or a
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change or anything else.

And as far as I could £ind, this 1626;6, the
old one, was the only one which spelled it out. I may
be wrong on that. There may be other specifics. But
it seems to be particularly in view of the
Appropriations Act, there are a lot of situations where
withdrawal becomes necessary.

And I just wondered if there wouldn’t be -- it
wouldn’t be helpful to have a general --

MS. BATTLE: Something to spell it out.

MR. BROOKS: -- statement as to the duties of
the recipient and maybe modified for particular
situations in particular regs.

MS. PERLE: The corporation issued in November
-- when was 1t, the letter?

MR. BROOKS: November.

MS. PERLE: No, there was a early -- the
earlier one.

MR. TULL: ©Oh, November 12th.

MS. PERLE: A program letter which -- in
anticipation of the impositions, restrictions,
suggested things that programs needed to do to prepare
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themselves to get out of cases. And I think in fact,
most program pecple have been following those
suggestions.

MR. BRCOKS: That’s Jjust helpful instructions
on 1t, suggestions.

MR. TULL: We'’re going to have a need to
address the issue you raised with all of the
instructions. We're coming up to end of the transition
period for the kinds of cases which were permitted to
be carried on until July 31st or August 1lst.

And you are correct that we'’re going to have
to develop a way of addressing circumstances where a
claim is made that a court just won’'t let a program
ourt. And you’ve made a judgment that, rather than
trying to do it piecemeal with each reg that we need to
«- because of the need among other things to
communicate with various committees in Congress about
the issue, that we would approach that as a whole issue
and not try to address it in any of the regs. But it
certainly is an issue we know 1s coming upon us.

MR. BROOKS: Well, I think the transition
process is probably too temporary to get into any
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permanent reg, vet instructions and suggestions is --

MR. TULL: Yeah, we started to put language
about the transition and realized that this wouldn’t be
published until -- since the board won’t actually adopt
this as an interim reg until the 19%th. By the time it
was published, the transition would be over. So we
decided in the interest of production and paperwork --

MS. BATTLE: And in part, that‘s what 1626.6
was all about. It was a reg that allowed for the
transition of the use of L3C funds to other funds and
other alternatives available once there wasg a
prohibition restricting use of LSC funds.

So’I think that your point is well taken that
there needs to be something communicated to programs
which allows them to understand the appropriate way to
do the transition. But with what John has said, the
transition will have to have taken effect so quickly
that to memorialize it in a reg probably isn’t the most
effective way to do it.

MR. BROOKS: But there still is the long-term
problem of how to extricate --

MS. BATTLE: Once you’'re in a case, how do you
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get out, vyes.

MR. BROQKS: Yes.

MS. BATTLE: Uh-huh. I think that’s right.

MR. McCALPIN: Where do you put that, is the
preblem?

MR. BROOKS: Well, do you put it in a separate
withdrawal reg? I raised the question because I think
it needs to be in either a lot of different places in
the regs or it may be possible to have a general reg
that would cover it.

MS. BATTLE: Why not in 16 -- instead of
completely deleting 1626.6 as it relates to change in
circumstances, put in énother section which addresses
the issue that John has raised about once you find --
yvou’'re in a case, you’re in it because at the onset
when you did your intake everything was appropriate.

You later find out either that the application
was fraudulent or that there was an error made in the
application a second section under change in
circumstance which addresses the withdrawal process.
Is that feasiblev?

MS. PERLE: I early on in this process urged
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the corporation to do that. But I think I have become
persuaded that, first of all, as John just said, this
is not the only situation where you’'re going to have
these withdrawal issues. You’re gecing toc have it with
respect to all of these restrictions and --

MS. BATTLE: So yvou're saying just someplace
we need to due a rule that says if, under any
circumstance, an issue comes up regarding a restriction
and you’'ve got to get out, then this is the way you do
it?

MS. PERLE: Well, I think the corporation is
giving us guidance on what you have to do. I think
that the issue they’'re going to have to address at some
point, as John said, are those situations where they
have done what they're supposed to do and they can‘t
get out. But I don’t think that necessarily is --

MS. BATTLE: The situation we had yesterday, a
¢lass action where you’re the repository for
information and the judge is gone and you’'re still
getting it and you‘re trying to decide what you need to
do.

MR. McCALPIN: I would suggest we look at
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1611.9. If an eligible client becomes ineligible
through a change in circumstances, the recipient shall
discontinue representation if the change is
sufficiently likely to continue for the client to
afford traveling discontinuances not inconsistent with
the attorney’s professional responsibilities. That, it
seems to me, covers any change in circumstance.

MR. BROOKS: Should that be a general reg orxr
should it be in each reg as needed?

MR. McCALPIN: Well, I think it may be general
simply by the language employed here.

MS. BATTLE: It’s general, but it really is in
the reg pertaining to gqualification and eligibility.

MR. McCALPIN: Financial.

MS. BATTLE: Financial eligibility.

MR. McCALPIN: 1It’s in that reg but it doesn’t
specifically say it becomes financially ineligible.

MS. BATTLE: Why not use that same language
that you have in 1611.9 in 1626.6 because it really
deals with change in circumstances in the very same --

MS. GLASOW: Actually, I patterned this
language on that, but I took out the laﬁguage that said
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if the change in circumstances is sufficiently likely
to continue. I didn’t think that was applicable here.

MR. McCALPIN: Yeah. I think you’'re right.

MS. GLASOW: Because what we’'re talking about
in 1611 is financial and we have a client who maybe got
some unusual lump sum of money for a month, but you
know that next month they’re going toe be down to zero
again. That’s what that language 1s trying to meet.

MS. BATTLE: Right, yes.

MR. SMEGAL: The lottery case.

MS. GLASOW: We have two regulations that meet
eligibility requirements. It’s 1611, which is
financial eligibility, and the one on alien
eligibility. All the other restrictions are really you
can’t be involved in this type of case.

MR. TULL: Except for prisoners.

MS. GLASOW: Except for the prisoners.

MR. TULL: And prisoners we do --

MS. GLASOW: That'’s true.

MR. TULL: When we get to that though, there
is a change in certain -- because there -- change in
circumstances with regard to incarceration is so unigue
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because of the sets of issues we’ll get into when we
talk about that. That is a very --

MS. BATTLE: Tom?

MR. SMEGAL: If I understand what’s going on
here, 1626.6, change in circumstances as it currently
exists 1is gone, the whole thing.

MS. GLASOW: Yes.

MR. SMEGAL: (a) and (b) and all the parts.
So we're down to, is there an (a) part or is there a
(b) part to this new --

MS. GLASOW: No, we took out the (a),
raference
to (a).

MS. BATTLE: And John, let me just ask this
question. Using --

MR. SMEGAL: Because we’'re talking now about
what would be in it.

MS. BATTLE: Yeah. Using this language
consistent with the rules of professicnal
responsibility, does that address the withdrawal
gquestion in your view sufficiently, or are you saying
there needs to be more?
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MR. BROOKS: I think there needs to be more.

MS. BATTLE: And tell me ~- give me a little
bit more about what it is that you think we need to
add.

MR. BROOKS: Well, I think it should be
addressed, for example, if a court refuses to permit
withdrawal. That sometimes happens. The professional
regponsibility is there always, but should be stated
somewhere. The timing may require a little regulation,
what does expeditiocusly as possible mean?

MS. BATTLE: Well, we’'re going to take that
expeditiously as possible out and just say consistent
with the rules of -- applicable rules of professional
responsibility. So really, the whole withdrawal
process 1s to be guided by whatever that attorney’'s
professional responsibility rules are.

And I would venture to say that most rules
addregs a situation where the court dcocesn’t let you
out. If the court doesn’t let you out, the court
doesn’t let you out.

MR. FORGER: But do you think that will
persuade Congress to permit us to continue to fund?
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MS. BATTLE: If the court doesn’t let you out,
what do you do?

MR. FORGER: Well, you gtop funding. That's
certainly one alternative. Because I suspect that what
we will hear is now you'’'re evading these by -- the
court knows it, the court says, "No, it’s better for me
to keep you in. I don’'t want the nuisance of new
counsel," or whatever. It’'s better for the court to
keep the same lawyer in place.

And so¢ he says, "According to your
profegssional responsibility you are going to keep
representing this illegal alien or this prisoner, or
whatever." And I would suppose in time, Congress would
say, "Now, wait a minute. You’ll find another way.

Get a pro bono lawyer or take a leave of absence or
whatever." I just don’t think it’s an irreconcilable
conflict with the answer, "Of course we’ll keep funding
the program."

MR. TULL: It’'s the uncertainty about what --
we could have a problem, a practical problem to
address.

MS. BATTLE: Yeah, but I almost think you have
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to case by case address the point that you’'re raising.
If you’re talking about the court not letting someone
out because it’s one month before the end of the case
and the court says, "For me to try to appoint someone
else to get into this case, you know, to finish it out
and it’s going to be over with in a month is just going
to be an unreasonable expenditure of everybody’'s time
and effort. You finish it."

That’s one thing. It's another instance when
the court says on a case that’s continuing, ;hat’s
going to go on for five years, "Tough. I‘m not letting
you out." Then I think we‘re going to have to, through
our own Office of General Counsel, give some
instructicns to that program as to how to extricate
itself from that situation, you know.

However, with additional motions, maybe other
injunctions and some other things to get the judge to
understand that we’ve got to get out, but I really -- I
almost think it’s very difficult at this juncture for
us to come with anything other than to have as guidance
the Rules of Professional Responsibility on the issue
of withdrawal.
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Because to have a regulation that says you
must give out without giving an accounting for that
places the individual attorneys in conflict with their
professional responsibilities and their legal
responsibilities as it relates to our rules.

S50 what we might do to address this 1is, in the
commentary speak to the case-by-case issue and the
guidance that the Office of General Counsel must give
on those issues as they come out, if a person for some
reason, an attorney is unable to immediately get out of
the case based on circumstances that arise.

MR. SMEGAL: Alex, aren't all the cases you're
talking about getting out of going to cccur on July 317
Everybody gding to have to go forward at that point?

MR. FORGER: No. I mean, there can be a
change in circumstance with somebody who was eligible
becomes ineligible.

MS. BERGMARK: We asked for Congress to give
us a transition period, which I believe Congress
thought was the time period during which these
transitions were to be made and the end was to come on

August 1. So in particular with reference to alien
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cases, prisoner cases and class actions, I think I
would just remind the committee that Congress probably
thinks they provided that --

MS. BATTLE: Transition period.

MS. BERGMARK: ~- measure of time by giving
until August the 1lst.

MR. BROOKS: Well, there is algsc the issue of
when the recipient can stop using LSC funds and use
private funds.

MS. BATTLE: ©No longer.

MR. BROQKS: Public funds.

MS. BATTLE: No longer on this issue.

MR. BROOKS: But not on this issue.

MS. BATTLE: No.

MR. BROCKS: But there are situations where
the recipient c¢an no longer use LSC funds but --

MS. BATTLE: Across the board.

MS. PERLE: Very few. I mean, there are a few
exceptions.

MS. BERGMARK: Every once in a while there is
one that would relate to thisp That would really only
be Cohen-Bumpers situations which aren’t, you know,
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really pending cases.

MS. PERLE: Right. There are certain
legislative administrative advocacy, and that’s dealt
with specifically under the draft here.

MS. BATTLE: So what we're envisioning is that
over the period between now and August 1lst, that by and
large all cases that fall in the situation created by
1626.6 where people moved their representation from LSC
funds to non-LSC funds, that they will transition out
of those cases completely by August 1st.

But what we’re really talking about in 1626.6
now is a circumstance where that transition has
occurred and later on down the line there is some
change in circumstance. Somebody has a green card,
they lose it. Somebody has status and they lose their
status and you‘ve got to figure out what to do.

MR, FORGER: Somebody goes to jail.

MS. BATTLE: Somebody goes to jail, you know.
We've got to transition people out of being represented
by programs once one of these restrictions kick in.

MS. PERLE: Well, I think that clearly is the
situation that you have to deal with in these regs, but
Diversified Reparting Services, Inr.
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I don’'t want to suggest that just because there is a
three-month transition period that necessarily in every
instance is going to take care of the problem for
programs. I think the corporation is still going to be
faced with that. I don’'t think we should put it in the
reg. I think we have ta deal with it on a case-by-case
basis.

MR. FORGER: I guess my only point was, I
don’t think the Code of Professional Responsibility is
the definitive answer to all of these problems.

MS. PERLE: I think it's as close as we're
going to get.

MS. BATTLE: Do you have another guggestion
that we could use to impress upon programs the
importance of --

MR. FORGER: No. I think we’'re seeking to do
that. I just -- I'm not sure that you’re going to win
the day with Congress when you say the court would
relieve this attorney.

MS. BATTLE: But that's when I guesgss my
suggestion is, those situations that do occur where
yvou’ve got a court that makes that kind of
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determination, it becomes incumbent upon our staff at
that point to work with that program to come up with
other ways to try to extricate the program from that
case and to work on that directly.

MS. GLASOW: There have been a few instances
in the past where one of our recipients was trying to
get out of a case or a certain situation. The court
was telling them they had toc do something and the
corporation helped by writing a letter to the court and
saying our recipient by law cannot do this. And
sometimes that was enough.

MR. FORGER: Yeah, you’ll jeopardize the
funding for this program.

MS. GLASOW: Right, right.

MS. BATTLE: Uh-huh. This program will lose X
number of millions of dollars if they continue in this
case.

MR. TULL: We'wve not yvet seen what state bar
ethics committees are going to do when they’re asked
the question, "What do I do under the Code of
Professional Responsibility where I can’t continue to
represent this person legally, but I am in the case and
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I have a professional obligation to them?™"

That’s an issue that the ABA has started to
address, although I think that whether their answer is
a final one is up in the air and I don’t believe any
state court -- I'm sorry, any state bar committee has
yet been asked to endorse that gquestion.

MR. FORGER: That won’t affect our
responsibility as funders.

MS. BATTLE: Yeah, and that’'s what --

MR. TULL: Well, under the act, one of our
obligations is to ensure compliance with the Code of
Professional Responsibility in each state, and that’'s
settled. What the meaning of that language is in the
act where it runs into a restriction that would appear
to be in conflict with it is something that has not
been resolved as a legal issue.

MS. PERLE: Right. And the corporation is
going to have to decide about the situations that
LaVeeda mentioned where the court says there’s a month
left or three months left till this case isg over.

You know, I was given ~- somebody gave me an
example where the court entered an order last December
Diversified Reporting Services, Ing.
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31st sayving that they were going te relinguish
jurisdicticn on December 31st of 1996 and that they
won'’'t let the program out:. But on December 31lst it
will be over.

So the corporation is going to have to make
some determination about whether -- you know, whether,
if they get out on December 31lst whether that kind of a
gituation sort of forever says that they are in
violation because they were in violation for those
three months, four wmonths, whatever it was.

MR. FORGER: Well, does the Inspector
General -- |

MS. PERLE: I aon’t think they have really
addressed that issue, have they?

MR. FORGER: -- given guidance on this issue?
Because they will be the ones responding to the
auditors out there.

MS. TARANTOWICZ: Just insofar as we didn’t
gee a problem with this provision, I mean, it seems
appropriate under the circumstances to certainly allow
attorneys to abide by their professional
regponsibilities.
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MS. GLASOW: We certainly would work with the
recipient and require confirmation, documentation,
whatever, that they have made every --

MS. BATTLE: Effort, absolutely.

MS. GLASOW: -- effort, right. They’re not
just -~

MS. BATTLE: To get out.

MS. GLASOW: -- you know, saying, well, you
know, can’t deal with this. They would have to ghow us
that they, you know -- that’s why working with them on

a case-by-case basis --

MS. BATTLE: Is all that we can do.

MS. GLASOW: Yeah. I don’'t think we expect a
lot of these. I mean, we’'ve been telling them for some
time to get out.

MS. BATTLE: Well, it seems to me, John, that
the language --

MS. GLASOW: They’re well on their way.

| MS. BATTLE: Yeah. The language that we're
proposing for 1626.6 is essentially the same language
that is contained in the financial eligibility reg that
addresses this whole issue of withdrawal. And given
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the trangition period that Congress has given most
programs to get out, this reg dealing with change in
clrcumstances is very narrow and doesn’'t cover the
entire transiticn.

It only c¢overs change in circumstances. And I
think it’s probably set out in the best way that we can
at this point. And I think the further guidance can be
given in the commentary on stressing the importance of
taking very possible effort to get out with the
conflicts to be resolved with communications with our
offices.

MR. BROOKS: I just think it would be wise to
keep an eye on the issue.

MS. BATTLE: Yeah.

MR. BROOKS: If you see that it is going to be
a recurring problem in various contexts other than
1626.

MS. BATTLE: Right.

MR. FORGER: What I would hope that we could
avoid here is the IPA in the field saying this program
is representing an illegal alien, contrary to the act,
and maybe makes inquiry and the program says well, we
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weren't able to get out of the case, and some dispute
as to how aggressive that effort was and whether it
really is simply a pretense or whether it is a real
issue.

MS. BATTLE: Real effort, yeah.

MR. FORGER: And then, what is it that
management does? Does the management invoke sanctions
or not? 8o in some measure, you know, I would -- from
that point of view I think I would be happy to see some
kind of relief in e&ery reg that is going to have a
transition or a possible professional responsibility
isgue, rather than just a -- so when the IPA is reading
reg on illegal aliens he sees that --

MS. BATTLE: Well, what about documentation?
Are you suggesting that discontinue representation of
the client consistent with the Rules of Professional
Responsibility providing documentation of those efforts
or something to the effect so that --

MR. FORGER: I suppose somebody would want to
know, d4did you try to get out?

MS. BATTLE: Yeah. Does that help?

MS. GLASOW: Say that again, the
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documentation?

MS. BATTLE: Yeah, consistent -- well, just
add to the end of consistent with the Rules of
Professional Responsibility providing documentation of
the efforts for discontinuation or discontinuance.

MR. TULL: That suggested language implicates
the next section, which implicates a whole larger
conversation about record-keeping and how documentation
requirements should be reflected in the regs.

We met this morning with the Inspector
General’s office on the whole -- the issues we
discussed vesterday regarding policies and procedures
and the set of issues they had raised with us about
record-keeping reguirements as they are reflected
throughout the regs, including 1626.7.

And I have a proposal to make tc the committee
about how to address that, which actually -- I mean,
address as a general principle issues of record-
keeping, which would actually reduce the specifics of
what kinds of records we would ask for, but would make
clear areas where we believe records should be kept in
order to document clients.

Miversified Heparfing Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

65

And it may be that the -- if the committee --
when we have that discussion, because it does involve
not just this reg, but others --

MS. BATTLE: We do that, ckay. I agree.

MR. TULL: I think that would make sense.

MS. BATTLE: Prcobably it makes more sense if
you are going to do separate sections on record-keeping
than any documentation or record-keeping that we
require should come under that section, as opposed to
under another section because it would be easily
missed.

MR. TULL: I think that’s correct.

MS. BATTLE: Yeah, uh-huh.

MR. McCALPIN: In connection with this, but
more broadly with the others as well, 508 (c) requires
us every 60 days to file a report with the committees
on appropriations, setting forth the status of cases in
matters referred to in (b) (2). And that is whether or
not people have extricated themselves from the
prohibited types of representation, which I guess
necessarily means that every 60 days we have to have
the programs report those matters to us.
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MS. BERGMARK: We filed that report, the first
judicial report in January -- December --

MR. McCALPIN: Where is the requirement that
every 60 days -- where do we lay on the recipients the
requirement that every 60 days they report to us the
instances in which they are still involved in
prohibited activities?

MS. BERGMARK: We did that immediately after
the adoption of the act.

MR. TULL: It’s not a 60-day --

MS. BERGMARK: It’s not a separate.

MR. TULL: It's not every 60 days forever. It
is every 60 days until the transition period is over
and we report on the --

MS. BERGMARK: Is over. So we’'ll file the
final report in August, reporting on --

MR. FORGER: Through August 1.

MS. BERGMARK: Through August 1.

MR. McCALPIN: So basically, we will have the
knowledge, to go back to what you wexre talking about,
Alex, we will have the knowledge of all existing
circumsetances in which a program has not been able to
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extricate itself and we can --

MS. BERGMARK: We hope that we will have the
knowledge that they don’t -- that they have gotten out.
I mean, my concern with this discussion about creating
a situation which simple -- you know, just reliance on
the Rules of Professional Responsibility somehow, you
know, gets one out of -- gets the corporation off the
hook of enforcing this restriction is that it leaves
the corporation in a pretty difficult spot. I mean,
this --

MS. BATTLE: Yeah.

MR. McCALPIN: I think we have to reguire that
they tell us every instance where they are still in.

MR. FORGER: Yeah. We will know by August 1
what they’ve gotten out of and that what remains we
will be aware of the cases in which they are still
participating and we can pursue them as to the reasons
for that continued --

MS. BERGMARK: If there are any.

MR. McCALPIN: It just seems to me what they
ought to tell us is the cases they’'re in, not the ones
they’ve gotten out of.
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MR. FORGER: Well, one way or the other we’ll
get all that information.

MS. BATTLE: It’s helpful to know what they’'ve
gotten out of because we need to know how many of these
cages have been affected by the restrictions, I mean,
how many --

MR. TULL: What we have asked for is a list of
all the cases in the proscribed areas and the status of
it. And that’s the first report which was submitted to
us on January the 8th.

MS. PERLE: June.

MR. TULL: I mean June the 8th. And then a
report was submitted to Congress on June 26th. We are
about to send out a follow-up report asking for current
status of all those cases, which would indicate all
those that have been referred and would -- the degree
to which there are any which have not been referred, if
vou would get a report on that as well.

So we've asked -- we’ve asked both. We have a
listing of the_cases which are in proscribed areas,
status of it, and we will have an indication of those
that have been referred to us.
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MR. McCALPIN: So then we’ll be able to

address to instances and which programs they’re still

in.
MS. BATTLE: Yeah.
MR. McCALPIN: And we can get to them.
MS. BATTLE: Yeah, we should be able to,
right.

Okay, now to pick up on 1626.7, Record-
keeping, and the issue that John just raised.

MR. TULL: The Inspectcor General’s audit staff
would like to participate in the discussion --

MS. BATTLE: ©Okay. Are they here?

MR. TULL: -- when we have the overall
discussicon. They are not here, but are --

MS. BATTLE: Okay.

MR. TULL: -~ awaiting our signal. TIf you
want to discuss that now, or if yvou want to discuss
this issue, it does inveolve not just this regulation,
but others. So if you want to set that for some other
time?

MS. BATTLE: All record-keeping? I think we
ought to have just one discussion. There is no sense
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in going through this twice. So why don’'t we do that?
When are they going to be here, because we --

MR. TULL: ©Oh, they’'ll come whenever we ask.

MS. GLASOW: We can c¢all them., We just have
to call them.

MR. TULL: They just -- we weren’t certain
when you would want them.

MS. BATTLE: Why don't we -- let’s finish this
reg, which i1s just one more paragraph, take a break,
then have them come on up. And let’'s get it out of the
way and then we c¢an start the next one. The only other
section left is this last one that Mr. McCalpin has
raised an 1ssue about that we plan to discuss.

MR. TULL: And the conversation we had this
morning with the Inspector General’s office involves
both ~-

MS. BATTLE: Both of these, okay.

MR. TULL: -- the policy and procedures
question and the reporting and the record-keeping
gquestion as a sort of a mix of ~-

M8. BATTLE: Why don't we take a break now
then, and that will give them an opportunity to come
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up. We can discuss both the record-keeping and the
policy issue with the staff of the Inspector General.

We are now in recess for five minutes.

{A brief recess was taken.)

MS. BATTLE: We have completed the sections of
1626 with two exceptions, Section 1626.7 on record-
keeping --

(Hubbub)

MS. BATTLE: I don’t think anybody heard me
the firgt time arcund, but we are now back on the
record and we have completed all of the sections of
1626 with two exceptionsg, one being the section on
record-keeping and the other being the section on
developing a policy by the governing bedy.

We wanted to have the discussion on these two
sections inclusive of members of the Inspector
General’s staff who will have the responsibility for
auditing compliance with the provisions of this as well
as cother regs.

So if there are representatives from the Inspector
General’s staff who will be able to aid us in the
discussion, I would like for you to come to the table
Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

72

now.

And we are joined by Renee on behalf of the
Inspector General's staff. The first -- let’s go ahead
and take them up as they appear in the regulations,
record-keeping first, 1626.7. This section is a new
gection, an all-new section providing for record-
keeping on this restriction which has now been extended
from LSC funds to all funds in representation of
ineligible aliens.

Can we have some background first, Suzanne,
from you as to this section and its utility in this
particular regulation?

MS. GLASOW: Basically, when I wrote this
record-keeping provision I was trying to take into
account provisions in the new appropriations act,

509 (h) and (i). And this pretty much repeats those
requirements. And 1t basically talks about who should
have access to the records and what type of records
because 509 applies to certain types of records. And
eligibility records is one type of record to which 509
applies.

MS. BATTLE: Okay, so it’s 509(h) and (i).

Diversified Reperfing Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON. D.C. 20005
{202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

73

MR. TULL: Well, that would be --

MS. BATTLE: Jochn?

MR. TULL: It might be useful to introduce the
conceptual way that we thought it would be useful to go
forward on issues around record-keeping which also does
involve the question we discussed yesterday, which is
the policies and procedures guestion.

We met this morning with the Inspector
General’'s coffice to talk about the -- they had raised
with us a set of issues around record-keeping because
of their concern, which is one that we share, making
certain that the program -- the reciplents are properly
notified of areas where they should keep records in
order to facilitate the process of reviewing compliance
by their independent auditors in the course of their
annual audit.

And we had two principles that we talked about
this morning as being important. One was that we do
advise programs of areas where they should keep records
and give them as much guidance as possible so that
their auditors, the process of auditing will be
facilitated by having records accessible, easily
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available, covering the kinds of issues an auditor
needs to look at.

But a second principle that we should not
overstate those regquirements in a regulation but should
-~ gshould clarify in the regulations the areas where we
believe 1it’s particularly important that records be
kept but not prescribe what those records ought to be,
that that -- that the process for notifying programs of
what we believe is appropriate is one that we can do
even without regulatory authority under the act.

But that we should -- we should maintain as
much flexibility as possible in being able to send -~
to tailor record-keeping requirements to what is going
to work, what we learned over time is important with
auditors getting back tc the Inspector General and to
us about what works for them. So what we would
propose, and Renee may want to speak as well to their
perspective on this, but my understanding of our
convergsation this morning was that what we would
propose is, rathe; than having a lengthy record-keeping
requirement such as is stated here, 1626.7, would be to
put together with what we continue to recommend
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strongly, which is a reguirement of a recipient
adopting policies and procedures where appropriate and
add to that, and record-keeping appropriate to
egstablish compliance with this part and not prescribe
further than that.

And that would give us an opportunity then
to -- with the Inspector General not only now, but over
time, to advise programs of what kind of record-keeping
we deem to be appropriate.

MS. BATTLE: Okay. If I heard what you said,
you’'re really talking about revamping 1626.7.

MR. TULL: Correct.

MS. BATTLE: And making it a simple statement
that goes aleng with the policy statement and keep
records on this and develop a policy on this, period.
And --

MS. SZYBALA: You’'re talking about something
that would be generalized throughout the regs, I mean,
that that would be LSC’s basic -- basic guidance in
regulationsg, with the key policies and procedures on
this inadequate record-keeping to bring to compliance,
nothing more detailed than that.
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MS. BATTLE: Okay.

MS. SZYBALA: Because the details are for the
particular grantee to decide this. To take this all
the way back or just to give an OIG kind of conceptual
framework to this and given the place we're at, it’s
maybe easier to work backwards instead of forward.

So going backwards, we want to -- you just all
got handed something that looks like this. This is a
little excerpt from government auditing standards. On
the second page, we are all now -- the subiect of
government auditing standards, they were under
government auditing standards, based on our audit guide
last vear, which was prior to this legislation.

But now the legislation mandates that as well,
In any case, on the second page there’s a little noted
paragraph. And if you read that, what it says to the
auditor is that in order to check compliance with laws
and regulations, the auditor has to go look at the
auditee’s policies and procedures.

What page?

MR. ASKEW: No, the next page, Bill, the third

page.
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MS. SZYBALA: I'm sorry.

MS. BATTLE: It reads: Contrels over
compliance with laws and regulations include policies
and procedures that management has implemented to
reasonably assure -- ensure that resource use ig
consistent with laws and regulations.

Is this from whence the requirement for a
policy on several of these regulations springs?

MS. SZYBALA: Well, no. That’s why I'm saying
we’'re working backwards. You can just see from this
that this is kind of the guiding bible on government
standards audits, and the auditor is going to be
locking for policies and procedures.

And therefore, it’s going to facilitate the
audit, if you can find them. And then what his job is,
to test whether those policies and procedures were
complied with by sampling some cases instead of
interviewing staff. I don’t even know how, exactly, an
auditor would go about it if there were no policies and
procedures.

But the auditor would have to figure out what
the control mechanism is in the particular auditee to
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prevent lack of compliance with laws and regulations.
I mean, the policies and procedures is just a leg up.
But taking a step back from there, because this is the
tail wagging the dog, the importance of the policies
and procedures is to assure that the laws are complied
with.

I mean, this is your -- this is your control
mechanism. The second report an auditor has to do
under government auditing standards, and I think the
second report an auditor has to do under 509 of this
legislation is a report on compliance with laws -- I'm
sorry, a report on controls over compliance with laws
and regulations.

I mean, the auditor has to specifically do a
report on whether there are controls in place to
prevent lack of compliance with the regulations. The
policies and procedures is that control.

And moving backwards further from that is not
just to make the auditor’s job easier and to make it
cheaper for the grantee to have the audit, although
that is a byproduct, the point is to really prevent
lack of compliance.
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If you are a grantee and you have -- you have
a written policy on how you can accept a fee-generated
case and it requires somebody to sign off on this form
at the end, then the odds are you‘re going to have less
lack of compliance with fee-generating case regulations
because you have this control in place.

And that‘’s the point of the control. And the

auditor simply finds that the controls are there. You
don’t put the controls in place for the auditor. You
put the controls in place to assure control. And

moving a step backwards from that, the government
generally doesn’'t give grants to person, people or
places that don’t have controls or will not institute
controls to assure the proper use of that money.

So this is -- this is all the way back to good
management and good grant management. And it follows
through and the auditor reaps the benefits of it -- not
the auditor, the grantee. The grantee as auditee reaps
the benefits of it. But what it can do is have a whole
system that is better able to ensure compliance, which
is the point here.

MS. BATTLE: Okay, that explains to us the
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idea of why policies and procedures should be in place
to assure that each of the grantees then 1s cognizant
of and has a contrecl mechanism in place to assure that
the regulations are followed.

The second issue was how we get to record-
keeping being a simple statement as opposed to what we
have here. And as I look at 1626.7, it has -- it sets
out to whom records can be available. It has several
facets to it beyond just proscribing how the records
should be kept.

And so my guestion is, when we eliminate these

provisions, what are we doing?

MR. TULL: I think -- I suspect this is one on
which Renee and I would say the same thing. This would
be a test. Section 509 has specific language in it

that pertains to access to records and disclosure of
those records to others.

It really is issues -- it’g a control on us,
on the corporation and what we do with records, which
is not necessary as a part of a regulation which
provides guidance to the field, other than advising
them of how we will treat records that we get froﬁ
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them.

But that’s not -- I mean, this is anotherx
provision that may indeed be self-executing in that
we’'re completely guided by the statute. We have not
had the conversation about what -- what we might do
internally to establish clarity around our own policies
and procedures to assure that we comply with 509,

That’s one of the processesg we're going
through together, but one of the issues with that is
the question of access to records and our treatment of
those records internally to make sure -- certain who it
congists of in the act. Is that --

MS. SZYBALA: 509 has this access provision
and this confidentiality provision. That’s not
specific to any regulation. I’'m not sure why it popped
up in aliens except maybe there is special sensitivity
about access in alien eligibility records.

But the provision in 509 is not specific here
and I don’t see the need for it here any more than
anywhere else. I thought we would deal with it when we
come to 41. 1641 I think is the reserve number for a
reg on audit-type matters coming off 509 of this

Diversified Bepnﬁinu aervices, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

16

17

18

is

20

21

22

legigsiation.

82

And we put that on a slower track and I think

that the date we had set was January 1st have a draft

published.

So we would have to start working on that

reg sometime this fall to get it out in that time.

That was a time picked based on all kinds of strategic

planning about the audit guide.

MS. BATTLE:
John has said and what you
because that really has to
decides to either disclose
And maybe we don‘t need to
obligations are under
To whom these records

MS, SZYBALA:
509.

MS. BATTLE:

Ckay.

Right.

But --
Now, I can understand what
say as it relates to (d)

do with how the corporation

or not disclose records.

tell the field what our

the statute.

should be available --

That's what comes of

That’s 509, so --

MR. SMEGAL: It’s 509(i), in fact. It’'s
almost the same language.
MS. SZYBALA: Right. It’s just a repeat from

that statute,

guess in 1641.

I don’t think that

and that statute will be dealt with I

-- what I was saying
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was, I don’t see a need to repeat it in this particular
reg when we haven't repeated it in other regs. It
applies to all the regs.

MS. BATTLE: OCkay, Suzanne?

MS. GLASOW: So I think we’re suggesting that
we basically delete Section 7 and put some general
mention of record-keeping in the polices and procedures
section. Is that correct?

MR. TULL: Right.

MS. SZYBALA: Uh-huh.

MS. BATTLE: Okay. All right, so that‘s the
suggestion. Okay, any gquestions about that from any of
the board members?

MR. McCALPIN: Well, let's talk generally
about this recurrent provision on policies and
procedures. It strikes me initially as kind of a
bureaucratic move imposing an unnecessary obligation in
many instances on the program.

And I point particularly to those instances
where the statute has a flat prohibition --

MS. SZYBALA: I agree.

MR. McCALPIN: -- on taking a particular kind
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of case. And that would be true of redistricting. It
was also true, I think, in solicitation where the
praesent drafts before us regquire policies and
procedures. It is also trxue in class actions where the
draft before us does not require policies and procedures.

I weould suggest te you that the important
thing is compliance with the regulation, not whether or
not there 1s a particular policy or procedure. AaAnd it
seems to me that if a recipient is not soliciting
cases, 1s not taking on redistricting cases, that’'s all
that’s reguired.

And whether or not they have a peolicy orx
procedure is immaterial and should not be a cause for a
ganction against the program 1f in fact they are
honoring the regulation but do not have a policy or
protedure.

MS. SZYBALA: Can I -- you said a lecot of
things that -- I didn’t take notes, so I don’t want to
miss anything. But moving backwards again, sanctioning
is not the bottom line on the audit. I mean, that’s
not what audits are about.

So if you were to get an audit back that says
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this recipient did this problematical thing, you would
bounce immediately into the corrective action mode.
Follow-up. What if follow-up corrects the problem? An
audit follow-up institutes the controls that would be
needed to prevent the problem from recurring. It‘s not
a matter of sanctioning. But if --

MS. BATTLE: I‘ve got a question about that.

MR. McCALPIN: But if the regulation says you
must have a policy and procedure and you don’t have it,
then the auditor has got to say you have {sic¢c) not in
compliance with the regulation.

MS. SZYBALA: Right. And you would fix that
by getting into éompliance. That’s the nature of
audits.

MR. McCALPIN: Why?

MS. SZYBALA: Well, let me back to the
beginning. You said it makes no sense to have policies
and procedures where the audit -- where the regulation
is a flat prohibition. I agree completely. Where we
sald to management -- and I'm just reading, because
it’s easier -- for the most part the areas in which
record-keeping would be most helpful are those
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activities which are generally proscribed, are none the
less permissible in certain circumstances.

Now, you can say the job for the recipient is
to follow the reg. But most of these regs are not
self-executing. And if you tell a recipient in vyour
reg that you may not take fee-generating cases unless
you do this, this, and that, then they need a procedure
that says we have to do this, this, and that before we
can accept it.

Even -- and I have tolsay -~ even on a general
-- we had this discussion this morning -- on a general,
just blanket proscription, it is worthwhile for the
recipient to have the policy that says you may not take
this kind and this kind and this kind of case.

How do vou make sure that your new lawyer
entering your office is up to date on all this? Do you

hand him the act and say, you know, just memorize this?

I mean, you need a little cheat sheet: Here’'s what we
can do, here’s what we can’'t. It’s useful for the
recipient. It’s not a useless exercise, is what you

called it I think, and it’s not.

But on those that are simply a proscription,

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

146

17

18

19

20

21

22

87

you can’‘’t do -- you can’t do abortion cases, obviously
we don’t say anything on that. We have no reg on it.
You need more where there is more verbiage in the regqg,
where there is more that you need to do in order to
accept certain cases. Where there are exceptions you
need more.

And, you know, I don’t know what else to say.
I think --

MS. BATTLE: There 1s one issue that Bill
raised that I do want a response to because I think
that the whole idea of how the audit is done and the
fact that you should have a policy in place and that
the guide -- the audit,
government auditing standards basically say one of the
things that an auditor does is to look at policies
first and then test them is fine.

But the second step that we’re taking is
putting this policy development regquirement in a
regulation. So once you have & program that has not
followed a regulation, then he is asking you a separate
gquestion from what you find in an audit that needs to

be corrected. But what happens tc a program that for
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some reason has not followed the regulation.

MS. SZYBALA: Okay, just there’s a lot of
answers to that and none of this stuff that’s found on
an audit is like by rote, has a particular response,
yvou find this, it's a knee-jerk reaction; that's the
reaction.

If an auditor were to report a lack of
compliance with a regulation reguirement that it had
policies, there would be no -- no reaction based on
that. The reaction is based on the fact that they have

no policies; therefore, the audit report goes further.

We could not test; therefore, we cannot tell you

whether they have complied with laws that require them
not to accept certain kinds of cases. That’s the
problem in the audit report that will be dealt with.
MR. McCALPIN: Why can’t you test under the
regulation as easily as under the policy?
MR. TULL: Because I think the issue 1is that
they
-- the reason it’'s a part of the auditing standard is
that the fact of the policy describing to staff the
procedures to follow is considered by auditors to be an
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internal which is evidence of compliance. And the
lack of having that internal control itself, even if it
weren’t in our regulation, might well be a reason for
them to find violation of the article.

MR. McCALPIN: Then if you follow that all the
way through, you ought to have them for flat
prohibitions, too.

MS. SZYBALA: Well, you can’t have the
procedures really for flat prohibitions aside from your
regular intake. But to the extent that it’s helpful
for a program to have -- I said this this morning. I'm
going to backtrack here. I think we are -- we are like
white tower and we don’t really know what goes on in
the real world.

These recipients have had government audits,
most of them, for a long time for other funding. I can
assure you they have polices and procedures. I can
assure you that in managing a law office you find that
it’s useful to have policies and procedures.

I would imagine most of yours have policies
and procedures about conflicts and acceptance of
conflicts and finding conflicts and determining that
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there are conflicts. If they don’t, they probably
should because you’ll end up with more conflicts if you
don’t have those kinds of policies and procedures.

Policies and procedures happen naturally. You
are, on the other hand, the funding source, and you
have the right to tell them what you think is reguired
to safeguard this money. If you don’t think you’re
required to tell them to safeguard this money this
money this way, then the auditor won’t find that
they’'re safeguarding the money this way.

And whatever the conseguences are from that,
it’s going to be that the money is left safeguarded. I
mean, that is the real point here, not the audit.

MS. BATTLE: Alan?

MR. HOUSEMAN: I want to try to address Bill’'s
question, but first I want to say I’'ve talked about
this issue with a number of field people and I think
the basic view is that field programs feel they’re
better protected by having a pelicy in place and the
question to me comes, are they effectively implementing
the policy than by having just a question of whether
they are complying with the reg or not.
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This is over a number of years that a number
of us worked with field programs on this. And
specifically I raised this with a number of peoplé when
this set of regs came out. And while it’s a small
group of people, that was the general prevailing view,
that it’s better off.

And seccondly, in the history of regulations
between the corporation and the field, we have found
that when a program has a policy in place and it‘s
effectively being implemented, that that goes a long
way towards dealing with guestions that may come up and
complaints and otherwise about whether they are in
compliance or not.

If they have a policy, it's clear, it's
correct, it’s consistent with the regulation. They
have an effective way of implementing that policy.

Then that’s a lot easier situation from a point of view
of a field program to deal with gquestions about whether
they are wviolating the act or the regulations.

This is not a simple kind of matter.
Obviously, some of these policies, some cof these issuesg
seem to be clear-cut. Let’s take prisoners. We’'re
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going to get the prisoners. It isn’t so clear-cut.
There are issues there. There’s issues in virtually
all of these.

Maybe redistricting is clear-cut, but even
there, there may be an issue or two. It’'s fairly
simple to write a policy that says we will not take
redistricting cases, define it, and that’s part of your
policies and procedures. This is not a hard task.

In fact, already a number of programs have

written polices like this. And the final point I would

make is, we’'re doing -- Linda and I and a number of
people -- some training with programs all over the
country. One of the parts of our training is to show

them the kind of policies they ought to consider
implementing to conform teo these regulations.

And we’'re using model policies that have been
developed in real life by real programs operating in
the real worxd to show them how to do that. And we’re
encouraged then -~-- if you require them, then you
require them. But we’re essentially pushing them,
every program, large, small, middle-size, whatever,

that they ought to have in place a set of policies and
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procedures providing the guidelines and forms that they
can use for programs that have thought this out.

So that, I think on balance we’re better off
in this te have a regulation that clearly sets out an
obligation than not. I know it sounds bureaucratic,
but I think overall we’ll be better off if we do it
that way.

MS. SZYBALA: I would also think that in your
competitive bidding you would want to see the policies
and procedures that they have, or at least a statement
that they intend to put in place policies and
procedures to safeguard these funds and ensure that
they’'re going to be used in accordance with law and
reg. I mean, you should want that as funders. It-'s
what protects your money. It’'s what keeps the program
out of trouble.

MS. BATTLE: Bill, did you have anything
further?

MR. McCALPIN: I may vote against some of
these regulations.

MS. BATTLE: Qkay. Well, why don’'t we do
this. We tabled your motion on this provision
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regarding governing body policies on yesterday, right?

MR. McCALPIN: Yeah.

MS. BATTLE: You had a motion that we strike
it. Secondly --

MR. McCALPIN: I can’t remember. That was
with respect to a particular regulation.

MS. BATTLE: Yes.

MR. McCALPIN: I don’t remember which one it
was . I have -- we have --

MS. BATTLE: It was the first one that we

considered.

MR. McCALPIN: - -- three, four, five, six,
seven -- in seven of the proposed regulations, this
requirement shows up, you know. We have -- we have had

the redistricting on the books for how many years, six,
eight, ten years. We have never had the requirement of
a policy on that.

We’ve had a prohibition on Selective Service
cases and school degegregation cases for more than 20
yvears and we have never required a policy on that. And
it seems to me we’'ve gotten along well without this in

a number of instances for a number of years.
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MS. BATTLE: I think that your motion
pertaining to 1636, the provision that we had in 1636
for the development of a policy, and as we bound it, I
think you showed me a list during the break -- we had
that gsame provision in at least six --

MR. McCALPIN: Seven.

MS. BATTLE: Seven. Seven regs, so --

MR. TULL: And it was actually not in some
regs inadvertently. It was inﬁended to be. The
principle we were operating with was consistent with
what’s been stated here, that it would be better as a
matter of corporation policy and for program management
to have policies adopted implementing the regulation in
each case. So the fact it was not in 1617
was actually -- was an oversight.

MR. McCALPIN: You may just have increased the
number of them. I know that.

MS. BATTLE: I think that having heard, T
think, a thorough discussion from varicus vantage
points, from the corporation’s vantage point on
agssuring that all of the programs, number one, are not
only cognizant of the regulations, but have taken some
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action to implement those regulations on a local basis.

So that, they can do desk audits to assure
that that’s been done is relevant to our discussion,
hearing that the field has, at least in the testing and
the conversations that have been had in the field that
there is a willingness to do this because of the
complexity of the number of restrictions that there
are, that it would be more simple for programs to have
an internal control present to guide its own staff on
that issue and that they’re cognizant of it.

And alsc, from the point of view that Renee
has pointed out, when an auditor goes in to look at
this whole process and to see whether or not the
program isg abiding by all of these regulatory
regquirements, a policy is one form of internal control
which gives the auditor the sense that the program is
cognizant of and has something in place to assure that
it’s being doné.

From that wvantage point it makes sense. It
seems to make sense to me that there be the development
of a policy. The only remaining issue 1s whether it
ought to be regulatory, whether this development of a
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policy is something that ought to be regulatory or
whether there is some way for the corporation to
address getting this done in another way.

And I'd like some discussion about that
because I'm pretty much convinced at this point that it
makes sense, that it certainly will facilitate audits,
both desk audits from the corporation’s vantage point
and when auditors go out it will facilitate their being
able to recognize that a particular program, any
program in the field, is aware of and has an internal
control on these restrictions.

And I think I understand that point on it.
Ernestine?

MS. WATLINGTON: All of this is making me feel
like -- when I used to -- out there, always disliking
the corporation’s always mandating you to do all these
things. And what you’'re doing now is -- look like
we’'re doing more so based on what we have to do, is
putting all these restrictions and all these
regulations.

And no one is really concerned about this

taking away time that should be going for services.
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MS. BATTLE: Yeah.

MS. WATLINGTON: And it’s not increasing the
quality of service. It’s just making it more
encumbrances, so --

MS. BATTLE: I agree, Ernestine. But when
Alan said that they were working on draft policies,
that wasg a point that I brought up to John. I think
that this is complex. We look at the amount of time
that we have had to spend just interpreting the
statutes and trying to give definition to some of the
terms in the statute so that we can inform the field of
what their requirements are under these new statutory
provisions in the 1996 Appropriations Bill.

To go further, the programs then are going to
have to take the language that we have in our
regulations and the statute to try to put together a
policy that it makes sense that as a part of this
process that there be draft policies or some examples
of what works along these lines made availabie so that
this process isn’'t something that is cumbersome and
time-consuming for all of the various programs because
they are going to be looking at all the same regs and
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attempting to implement them.

Some of the specific issues are going to be
different, given whatever the priorities are for a
particular program as to how they do it. But
certainly, they are going to have to look at the same

issueg and come up with something that works for the

programs.

And so I think your pocint, Ernestine, ig well-
taken. This is cumbersome and 1t is going to be a
burden. And I think that we have to take into account

as we look at this issue how we’re going to assist
programs in being able to implement.

MR. McCALPIN: At a time when the major thrust
of government is to reduce the impact of regulations on
the economy generally, we are swimming against the tide
in imposing additional restrictions.

MS. BATTLE: But I think, Bill, we have been
given
additional restrictions and regulations. We have -- I
mean,
this is the first time I’'ve been involved in trying to

promulgate 15 regulations to implement an
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appropriations bill.

And I don’'t know that there’s ever been a time
before in the history of the corporation that just
based on
the funding we have had as many restrictions and
provisions.

And we aren’'t even finished. We’'ve got the additional
ones

that will come from the Inspector General that we'’ve

got to
promulgate.

So I think that the internal control of a
program

acknowledging and putting in place something that says
I know

about all of these things does wmake some sense in this
process. John?

MR. TULL: I'm sorry. Go right ahead.

MS. BATTLE: I'm sorry. Alex?

MR. FORGER: I was going to say, I would agree
with Bill in respect of something that is an outright
prohibition.
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I don’t know what more you have to say about abortion
litigation. But an issue such as priorities and
departing from your priorities, I could see -- I would
like to see a process in place in a grantee as to its
own view of emergency and under what circumstance can
the director go ahead and authorize some departure from
the priorities depending upon how often the board meets
and the nature of the issues that they face.

I would just think the staff there could use
some more guidance, and we’re not going to gpell it all
out in a regulation. So I could seem in some of these
areas where I would like to see the program think about
the process and document it in some way. Whether or
not that helps the auditor or not, I suppose 1t helps
the auditor. But it certainly would bring for a more
orderly management process.

Because in most of these issues, and in that
one,
too, I know that we’'re going to get a request
periodically
from Congress to -- all those programs that have
departed from the stated priorities and the reasons
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why, and what

procedures did they have in place, and did they really
get

the approval, and so on. 8o I think defensively it 1is
helpful in those instances, and also from a positive
management point.

MR. McCALPIN: We didn’t include it in the
priority regulation.

MR. FORGER: But I would.

MR. TULL: The prior regulation has -- is all
built
around a assumption of -- and a specific requirement of
board adoption of priorities and sending a report to
us. It’s stated differently because it’s not stated at
the end as it is elsewhere. But the core of the
priorities regulation is a governing body, an explicit
governing body of requirement of adoption of
regulations, which is a reflection of what the staff
should require.

MR. BROOKS: And I think as far as Ernestine’s
point of time, this is pretty much a one-shot
proposition for the recipients and if Renee is right --
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and she seems to be plausible -- it will save time on
the audit. So overall, it seems to me it would make
for more efficiency, rather than less.

And there are many regulations that, it seems
to me, need it. The ones that don’t, like abortion and
redistricting, it will be a one-sentence prohibition,
period, easy enough to do, and make the whole picture
morelcomplete. So it seems to me it ﬁakes sense to
reguire it.

MS. BATTLE: Are we ready? My suggestion is
that we now address both of these issues because they
will recur in the regs that we have to deal with on a
prospective basis and they have occurred on the six or
seven that we already addressed today.

Sc we had a motion that was tabled. Do we

need to vote to take it off the table so that we can

consider it now?
MR. McCALPIN: Parlimentarily speaking, it
takes a two-thirds vote to take it off the table.
MR. BROOKS: 1 so move.
MR. McCALPIN: Since you tabled the --
MS. BATTLE: All right. 1It’'s been moved. Do
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we have a second?

MR. McCALPIN: Second.

MS. BATTLE: Okay, 1t has been properly moved
and seconded that we take off the table the tabled
motion regarding how we will address this issue of
policies. Arxre you ready for the vote? All in favor.

{Chorus of ayes.)

MS. BATTLE: All opposed?

(No response.)

MS. BATTLE: The motion carries. Okay, so

it’'s now before us. Now that it is before us, 1is there

MR. McCALPIN: And it’s only addressed to
1636,

MS. BATTLE: That’s right. Is there a
friendly amendment to that motion which will give us
the opportunity to address this issue as it recurs
throughout our regulations?

MR. BROOKS: I move that amendment.

MS. BATTLE: Okay, all right. Now -- so we
now have before us the issue --

MR. McCALPIN: The amendment has not been
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seconded.

MS. BATTLE: OQkay. is there a second?

A PARTICIPANT: Seccond to the amendment.

MS. BATTLE: Do you accept it, or?

MR. McCALPIN: No.

MS. BATTLE: No? Okay, well let’s then vote
on the amendment. It’'s been moved and seconded that we

amend the provision of the original motion which only
pertained to 1636, so that the issue can be resolved as
it relates to all of our regulations on whether we
ought to have a provision

addressing the adoption of a policy to impiement these
restrictions.

All in favor?

(Chorus of ayes.)

MS. BATTLE: All opposed?

MR. McCALPIN: No.

MS. BATTLE: Okay, motion carries.

Now we have before us the issue of whether we
will have in regulations as have been presented to us
and that we will consider later where appropriate a
provision for the development of a policy or adoption
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requirements that we are undergoing the development of

regulations on now.
All in favor of that?
MR. BROOKS: I so move.

MS. BATTLE: Ckay, I'm sorry.

MR. McCALPIN: No, no, it’'s your -- she is now

moving, acting on the amended motion.

MS. BATTLE: That’s right. So it’s before us.

MR. McCALPIN: It’s already been moved.

MS. BATTLE: 1It'’'s before us.
All in favor say aye.
(Chorus of avyes.)

MS. BATTLE: All opposed?

MR. McCALPIN: No, simply because it applies

to everything indiscriminately.

MS. BATTLE: I said as appropriate. I did

make the statement as appropriate.
MR. Mc¢CALPIN: Well.
MS. BATTLE: It’s in the record.

MR. TULL: Can I just ask a clarifying
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guestion about that, which may get to one of Bill’s
concerns. The redistricting restriction, for instance,
is not one which would call for any procedure because
it is a flat prohibition, and presumably the guidance
that we would provide -- either the board would provide
or that Inspector General and management would provide,
the programsg would be something to the effect of that
all you need at this stage is the prohibition.

Where procedures are appropriate are in those
regulations which reflect restrictions or requirements
which themselves are complicated and call for what
auditors will look for, which is some evidence of
internal control, some set of processes to make certain
that they properly -~-

MS. BATTLE: Yeah. I think, Bill, you had
actually a list of the cnes. And we can amend, i1if that
was your only obijection, so that it is specific to the
ones that we actually have before us.

I mean, I used the word "as appropriate," but
I know that the regulations that we have before us
already do reflect in some a provision for the adoption
of written policies and in others they are not.
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MR. McCALPIN: Let me say this. I would agree
that there may be some instances in which it is
appropriate for us to suggest, if not require, policies
or procedures, in other instances not appropriate.

I am reluctant at this stage of the game to
agree to that since John has said by inadvertence this
requirement was left out of a number of the regulations
we have already seen. And presumably, when they come
back to us at the end of next week, it will be in other
places as to which I am not prepared to make a judgment
with respect to their propriety at this point.

MR. BROOKS: Possibly we could have that
answer, if not today, tomorrow, i1f you could run
through the regs that we have under consideration.

MS. BATTLE: That would be helpful.

MR. BROOKS: And suggest to us.

MS. BATTLE: I think that would be real
helpful. I think it does make sense because I do agree
that particularly where there is a flat-out prohibition
and there’s no -- there’s no need to go through an
exercise there. There may be instances in which it’'s
not needed and it would be helpful to the committee if
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we knew specifically where there is a proposal for a
provision to adopt a written policy.

MR. TULL: Okay.

MR. FORGER: Just for clarification, were you
gaying that you would have a policy in respect of every
regulation but not require procedures except in those
where there is more than a prohibition?

MS. BATTLE: Well, there are certain specific,
I think seven -- did you say seven? -- regs before us
where there is a specific provision in the regulation
for the governing body of a recipient to adopt written
policies. We have 15 regs, sco 1t’'s not even envisioned
in every case that there would be a policy adopted for
every reg that we have. There are only certain
gspecific ones.

MR. McCALPIN: Well, Jeohn has said by
inadvertence that he was --

MS. BATTLE: It may be more than 7, but not
necessarily 15 still.

MS. GLASOW: I think we need to make a list
for you that would show those rules that only need
policy but not procedures. The policy would simply be,
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we don’t take abortion cases, we don’t take
redistricting cases. They don’'t need procedures
because it’s very simple.

MR. FORGER: I would think every reg would
have a policy statement.

MS. GLASOW: We have other rules. We would

give you a list of those that need both policies and

procedures. There may be some rules that don’t need
either, I’m not sure. But we will bring that list to
vou tomorrow. We’ll go through the list of rules and

make our recommendation.

MS. BATTLE: Okay. That would be helpful.

MS. PERLE: You might make that same set of
recommendations with respect to documentation.

MR. TULL: Yes,

MS. BATTLE: Record-keeping.

MR. TULL: Yes, that some have record-keeping
requirements and some won't.

MR. FORGER: My point was, 1if you -- 1if the
grantee adopts a set of policies that omits some of the
regulatory restrictions because they are, quote, self-
executing, then the employees, the staff, everybody
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elgse dcesn’t have in one place what the ground rules
are in regpect of taking cases and functioning with
them.

And therefore, you would have to supplement
it, I suppose, by here is a list of all of the
regtrictions. And I don’'t know why it isn’t easier to
tack on the wall: These are the policies. Thou shalt
not do abortion or redistricting.

It doesn’t need any further amplification.
And then when you get into something where a procedure
is required, you have a procedure. But at least there
is in one unitary spot all of the no-nos.

MS. BATTLE: Yeah.

MR. McCALPIN: I'm not at all sure that we
need to tell programs how to communicate with their
employees.

MR. FORGER: I'm suxre we don’'t.

MR. McCALPIN: That's kind of micro-managing.

MS. BATTLE: Well, I think what Suzanne is
suggesting makes sense because it will help us to
understand where there is work to be done. And it

seems to me the work to be done is where there has to
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be a procedure developed to implement a particular
restriction that we have in place.

And we need to be aware of that so that we can
take that into account in how we construct our
regulations, it seems to me.

MS. WATLINGTON: I agree a lot with Bill, but
I just want to expedite this and try to make it at
least as possible for programs to have to deal with,
because like I stated earlier, all of this is just
making it more difficult for programs to really provide
service on the limited amount of resources that they
have now.

So I am very uncomfortable with this, but I
have no -- I do want the program tc -- you know,
provide the service in the community and I am real
concerned with quality service, the best that can be
done.

MS. BATTLE: Okay. Is there anything else
that we need to undertake in our consideration of 16267
Okay, let’s move on to -- Rick, did you have a
question, a point?

MR. TEITELMAN: Yes, just one question is if
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these beginning rules that become effective upon the
date of publication, I might add, I'm going to be a
better we’'ll have the best policies in the world. But
if this is going to be in our --

A PARTICIPANT: Is this marketing?

MR. TEITELMAN: No, ne. If this is going to
be in our rule and it’s going to be effective the day
it’s printed, then the programs may need a little time
in order to draft the policieg after the day it’s
printed. We may need --

MS. BATTLE: That was the very first question
I asked, Rick, which was about the time for
implementation of this policy.

MR. TEITELMAN: This part of it. The others
may be effective the date of the printing, but, you
know, as far as the regulations. But ag far as the
policies, that almost would be --

MS. PERLE: You might want to add something in
there.

MS. GLASOW: In the commentary, at least,
about --

MS. PERLE: That you need to give them a
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certain period of time after the effective date of the
ruling.

MR. FORGER: Twenty-four hours.

MS. BATTLE: I think we do need ~-- I think
that’s a good point, Rick. That was the first point
when I first saw this that I thought we needed to
address, so we do need to address that, yeah, in the
commentary.

Okay, now we are going to move on to 1633,
restriction on representation in certain eviction
proceedings. Do we have someone from the Inspector
General’'s office here? "Okay.

MS. GLASOW: I think they’re okay.

MS. BATTLE: Qkay. All right, 1633,
restriction on representation in certain eviction
proceedings. We have very recently adopted a final
rule on restrictions on representation in certain
eviction proceedings. The original rule applied to LSC
funds.

After the 1996 appropriations law, it was
clear that this restriction now applies to all funds.
And it’'s my understanding that what we have before us
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now simply does that, and that is, to extend the
application of the existing rule to all funds. Is that
correct? Suzanne?

MS. GLASOW: Very simple changes to this rule.
We simply took out references that would have applied
it only to LSC funds. And those changes were done in
the Purpose section and in the Prohibition section.

The Purpose section now reads: This part is
designed to ensure that recipients refrain from
providing representation in certain public housing
eviction proceedings to persons charged with or
convicted of illegal drug activities.

And in the Prohibition section now says:
Recipients are prohibited from providing representation
to any person in a proceeding to evict that person from
a public housing project if -- and I didn’t go into all
the categoriés. It’'s just the introduction phrase that
was changed.

MS. BATTLE: Okay.

MS. GLASOW: And again, when I bring this back
before you, I will have the whole rule for you.

MS&. BATTLE: Okay.
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MR. BROOKS: What was the rationale for

the statutory language from defending to

providing representation? And you see 1633.3.

not sure.

MS. GLASOW: I may have been looking at -- I'm

I may have been looking at this 504 (a) and

maybe that’s something that needs to be fixed.

on the --

MS. PERLE: Or maybe that you were basing it

originally the language may have been based

on the corporation’s resolution. I’'m not really sure

what that says.

may have

changing

MS. GLASOW: I'’m sorry. I'm not sure. That
just been a technical mistake.

MR. BROOKS: I don’'t see any benefit of

this guidance for language.

MS. GLASOW: ©No. We can change it right back.
MS. BATTLE: To defending?

MS. GLASOW: Yes.

MS. BATTLE: OQkay. Is there anything else on

this particular reg?

MR. McCALPIN: Yes.

MS. BATTLE: Okay.

MR. McCALPIN: A very -- on the basis of
Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




106

11

12

13

14

15

16

17

18

19

20

21

22

117

comments that this was a rule that came to us very
early and we had comments by -- it struck me that there
was a significant point made that after we acted upon
this regulation several months ago, the administration
announced a separate policy with respect to drugs in
public housing projects.

I would not recommend any change in the
regulation itself. But it seemed to me, and I
communicated this earlier, that it would be useful to
us as we consider comments to point to this expanded,
really, administration policy, and ask for comments
with respect to the policy set forth in the statute and
the policy set forth by the administration.

And whether we are to stay where we are,
adhering strictly to the statute, or whether we ought
to move any distance at all in the direction of the
administration policy, and there are at least three
important differences between the administration policy
and what is in the statute.

One has to do with respect to the nature of
the viclation. And the administration, for instance,
would go to possesgsion, rather than distribution and
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sale and so on. And I would point out to you that
earlier, when we were considering this regulation in
one of the earlier drafts, we had actually expanded to
possession and then backed off from that position.

And I think it’s open to question whether we
ware wise in doing that. Secondly, the administration
position makes the lease-holder responsible for the
conduct of members of the household, whereas the
statute says only we are prohibited from defending the
person in charge.

And I don’'t know whether in the interests of
clients in public housing projects we cught to move in
the direction of the administration position or not.
Third, the administration position would invoke
sanctions for 1lnappropriate, illegal drug use on or off
premises, which is quite a dissention and of course
gets into that guestion of whether it affects the
health and safety of the other tenants.

I don't at this point have any feeling as to
whether we ocught t£o move or not. But when we publish
this, I would certainly like to -- specifically to

invite comments with respect to these contrasting
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positions between the administration on the one hand
and the Congress on the other.

And I think that unless we say something in
the commentary, we are not likely to get that area of
comment and that’s why I wrote out a paragraph and sent
it up here simply to be included in the commentary to
invite comment after publication on whether or not we
should move off the strict statutory language in the
direction of the administration position.

MS. BATTLE: Suzanne?

MS. GLASOW: Basically, because -- and I think
you’ve recognized that because this is an interim rule,
we are doing something that is required on an interim
kind of an emergency basis, so it wasn’t appropriate to
get into those type of changes to the rule on this.

Because we have focused so much staff resource
on all these regulatiocns, I am ncot prepared to come
before you this morning and say, because I didn’t work
on that rule especially so I don’t have the background
in it to say whether the differences in the HUD
guidelines either require us to make changes in our
drug eviction rule or whether it’s just a matter of
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good policy to make changes.

If this committee directs staff to look into
that and come back with a recommendation, we can do
that. I’'m not sure at this point -- that would be your
decision, whether it’s even wise to ask for public
comment on something that we’re not well-grounded in
and of ourselves what the differences are to define
what we want comment on at this point.

aAnd we can come back to you with a
recommendation at some point. I‘m just not sure
because I‘'m not well-grounded in the rule whether this
ig the right place or time to elicit public comment or
whether to take some time and go back and study the
rule and the new HUD guidelines and come back to you
with a recommendation. That's your call.

MS. WATLINGTON: We did get comments, didn't
we, from the start of business?

MS. GLASOW: Yes, and the board made decisions
and passed the rule.

MS. WATLINGTON: A decision based on those
comments.

MS. GLASQOW: After you passed the rule, HUD
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guidelines came out that appeared to be more
restrictive in some areas. But whether that even
affects this rule, I am not prepared to tell you at
this point because we focused so much attention on just
getting these other rules before you.

MS. BATTLE: It seems to me we've got Lwo
procedural issues. I think that Bill’s point is well-
taken, that there are some things that happened
subsequent to our issuance of this rule that may have
an effect on this rule. And at some point we need to
take up and examine that effect. And we need to
solicit comments from the public before making some
sort of ultimate determination on that issue. And the
question is whether we do it now as a part of this
interim rule or once this is issued as a proposed rule.

MS. WATLINGTON: We were just being more --
one of the reasons that it was -- that ours was -- that
is, that when you say in possession and that the lessor
is the person responsible. &And a lot of the comments
we got from them and which I'm very familiar with is
that you are hurting -- it was a lot of -- you know,

with hurting the grandparents and the other people who
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were not even aware of these things.

And you're putting -- making a lot of people
homeless based on action that they have no control
over. So that was one of the things that I pointed out
then, and that -- so how we want to deal with this, vyou
know, your thing that I'm going to give you that input.

MS. BATTLE: The other thing is that I think,
Suzanne, and maybe you need to correct me. Is there
someone from the Inspector General’s office here? That
issue was raised in some of their commentary and they
are not prepared at this point to go forward on it.

MS. GLASOW: I think we have recognized that
this rule 1s not the place to deal with it. And they
certainly have these concerns. They’'ve laid them
before us but we just simply haven’'t had the time to
deal with it and we’ve lost the attorney who did work
on this rule. And so we just don’t have anybody that’s

prepared to come before you with any recommendations

today.

MR. McCALPIN: Let me say this. It’'s clear
that we are not required to move beyond this. And it's
a matter of policy, of whether we should or not. It
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seems to me that what you are really saying is that we
need to have two additional bites at this apple instead
of just one. And I think that that is unnecessary.

I think that the differences between the
statute and the HUD view are fairly simple. They were
outlined in the paragraph which I sent up here. I
think it could be done without much difficulty.

And I think to say that, you know, we ought to
do this now and ask for comment without referring to
that and then adopt a final rule and then ask another
time for comments on that 1s just a waste of time.

MS8. GLASOW: What I'm saying is really more of
a statement of my unpreparedness to deal with this at
this time. I simply haven’t had the change, so --

MS. BATTLE: I am reluctant for us te put out
to comment at this point something that our staff
hasn’t looked at. That'’'s my only concern. I’'m not
saying that we shouldn’t do it or that it’s not an
appropriate issue for us to take up and look at the
underlying policies and whether or not we need to think
more broadly about what we’ve implemented.

But, you know, until our staff has looked at
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it and has a clear grasp of it, I'm just a little bit
reluctant for us to put it out and gain comment on it.

MR. BRCOKS: Can we put thig off until the
19th? Would vyou be prepared by then, do you think?

MS. BATTLE: I could certainly try.

MR. MecCALPIN: I don’t think so. I don’'t
think it’s that big a deal.

MS. WATLINGTON: States have even gone even
further than what HUD has in that, so it’s been
addressed and still a hardship, you know, the people.
But, you know, they have to go by it, but --

MS. BATTLE: I really wish now, the Inspector
General raised this issue in their comments and they
have been invited to participate in all of ourx
proceedings. If they had someone here, we could hear
from them. They have, at this point, I think deferred
raising it and our staff has not had a chance to loock
at it.

And I would -- I think we do need to look at
the issue, and I agree with Bill that we do, since it'’s
been raised. But I think we need to do it at a point
that we have -- our staff has had an opportunity to
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prepare it.

MR. McCALPIN: One other -- go ahead.

MS. GLASOW: I would be happy to say that if T
can have it ready by the 19th, you know, I can bring it
before you at that point.

MR. TULL: And you proposed a paragraph. Is
that correct, Bill?

MR. McCALPIN: Yeah, I have. I sent it here
two or three weeks ago.

MS. PERLE: Can I just clarify something? You
are not suggesting that in the interim -- that there be
any change in the interim reg.

MR. TULL: Right. This is just --

MR. McCALPIN: Absolutely not.

MS. PERLE: You are just simply suggesting --

MR. TULL: It’'s a request for comment.

MS. PERLE: -- that there is a request for
comment and the --

MR. McCALPIN: That's all.

MS. PERLE: And I think that my understanding
ig the same as Bill’s, which there is nothing in the
HUD regulations or in the president’s statement that in
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any way would suggest that LSC is reguired to prohibit
representation in the broader range of cases.

And I don’'t think the I.G. really said that
either. And so what we're really only -- we’re saying
as a matter of policy, when we do the final reg should
the corporation expand this restriction?

MR. McCALPIN: That’s right.

MS. BATTLE: And you know what? I guess the
other concern I have is on the possession issue that
you pointed out. We actually had possession in one of
the regs that went out for comment and we got comment
on it, didn’'t we?

MR. McCALPIN: I don’t remember whether we --
it was in what was published for comment or whether we
ctook it out before that.

MS. PERLE: I'm not sure. I think it was
before.

MR. McCALPIN: I don’t remember.

MS. BATTLE: Was it? Did it go out with that
as an issue? I remember getting some comments back on
that possession issue but I don‘t know whether or not
we expressly asked for it. So, okay.
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MS. GLASCW: It’s a controversial rule. I
mean, we got a lot of comments from housing
authorities, comments from recipients and a variety of
entrants out there.

MR. McCALPIN: Obviously, it‘s a very live
issue in the political world.

MS. GLASOW: Yes, ves.

MS. PERLE: Right. I mean, and the point is -
- my point is that just because HUD says that it has --
that these things should be grounds for eviction
doesn’t necessarily mean that we should say, and
therefore people shouldn’t have representation. But I
think that’s an issue that you can decide.

MR. McCALPIN: I agree. I don’t think that we
need necessarily follow what HUD’s doing, but I think
we ought to be aware of it and decide for ourselves
what our policy ought to be. I think there’s another
gquestion that underlies this whole thing, and that is,
as I recall, the HUD policy requires many of these
provisions be included in leases.

And if there is a proceeding by a public
housing authority to cancel a lease because of the
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violation of one of these provisions, what kind of
position are our programs in to represent the tenant in
a claim of lease violation if it doesn’t meet the
requirements of this particular problem.

Suppose that they attempt to break a lease
because of possession. Now, can we represent the
client in that case or not?

MR. FORGER: I think even HUD recognizes that
they are entitled to due process.

MR. McCALPIN: Yes, they do.

MS. PERLE: That's really my point.

MR. McCALPIN: They do. So the questicon is,
in that due process can we represent the client who is
charged with a breach of the lease for a matter which
is not in our present regulation.

MS. PERLE: And the answexr to that is yes
under this regulation. And I would probably argue --

MR. McCALPIN: I think that’s right.

MS. PERLE: I think that it should remain that
way .

MR. McCALPIN: And then we get in all kinds of
trouble because here we go again representing drug
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dealer.

MR. FORGER: I would point out that this reg
was adopted before the appropriation statute.

MS. BATTLE: Right, yeah.

MR. FORGER: And the regulation goes further
than the statute would require.

MR. McCALPIN: Already.

MS. BATTLE: Already.

MR. FORGER: And we might therefore in our
comment ease up. There is the conviction issue in here
that isn’'t in the statute. So, I mean, we've gone
beyond the statute.

MS. WATLINGTON: Right.

MR. FORGER: And it may have been in
contemplation of what the statute was going to say.

MS. BATTLE: Well, let me say this. I think
that this is the kind of issue that certainly when we
looked at drug evictions the first time we spent a
considerable amount of time deliberating how we ought
to construct the provisions for it.

It went before the board. There were some
issues that came up when it went before the board. It
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came back to our committee. We examined again. And my
thoughts are that if we are to look at these issues as
well, that it is going to be -- it’s going to take some
time for us to distill and go through it.

And as Alex has pointed out, to even go back
and look at the statute as it was enacted because at
the time that we adopted this provision, the statute
had not been adopted. So --

MR. McCALPIN: I think this is one of those
where we do 60 days instead of 30 days.

MS. BATTLE: Yeah. We are going to need to
take time on it. There is no guestion about it.

MS. WATLINGTON: It’'s an awful lot of -- all
of those regulations based on a lot of -- just one or
two cases. I do that every day, manage, and I've had
to do an awful lot of evictions in the past month for
drug-related situations. And it’s so many leases.

And our state went even farther that the
tenants, you know, have a lesser time for appealing and
all of the other process. So what I'm trying to say,
no matter what our regulation is, states and everything
has gone so far that it’'s -- they really -- it’'s very
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difficult for those type of things.

And he say it’s happened before, it will
happen again, even 1f it ever happened at all. And we
went further, you know, on --

MS. BATTLE: We are in the midst of discussing
on the drug eviction regulaticon. Bill McAlpin brought
up one of the comments made by the Inspector General in
pointing out the fact that after we adopted our reg
there were additional policies and regulations adopted
by HUD in this area and the administration.

There are differences between the two, and
whether we ought to at this point put out for comment
just the issue of whether or not our regulation ought
to take note of what those distinctions are between our
statute, HUD regulations and the administration policy
on this issue.

And my understanding, from Suzanne at least, I
said on the record was that at this point since we are
trying to just implement an interim reg, the Inspector
General’s position was to defer this for a later date.
But you were raising the issue and I wanted to find out
just on the record where you are.
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MS. SZYBALA: We are?

MS. BATTLE: Yes. Renee, you can respond.

MS. SZYBALA: I don’t think we have anything
further to say. I mean, we’'re not pushing the issue.
We made our comments and this is an interim reg and we
have said that.

MS. BATTLE: Okay, all right.

MR. McCALPIN: What I said was that I thought
that we ought specifically to invite in the comment
part comments on the Congressional statutory language
as compared with the administration’s HUD position and
invite comments as to how we ought to deal in that --
with those two or the area in between them.

MS. SZYBALA: Yeah, we fully would like to see
that. I mean, that would be a very good way to handle
it, I think, as opposed to -- the problem for the OIG
was that reg is -- makes no notice of the fact that
there has been a presidential memocrandum on the subject
and a whole new executive branch policy here, a whole
new project.

It takes no notice of it. It’s like it didn’t
happen. It’s like we live in a different country.
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MS. BATTLE: Well, but it was subsequent. I
understand the HUD regulations were subsequent to our
adoption of the reg.

MS. SZYBALA: I think that’s right.

MS. BATTLE: So we couldn’t have taken notice,
yeah.

MS. SZYBALA: Yeah, they were very -- they’'re
very close in time.

MS. BATTLE: Yeah, but we couldn’t have taken
notice of something we didn’t know about at that time.

MR. McCALPIN: You'’'re right.

MS. SZYBALA: Exactly, exactly.

MS. BATTLE: But at this point the question is
whether we ought to at least invite some comment to see
if there ought to be some movement.

MS. SZYBALA: Right, right, I agree with that.

MS. BATTLE: So this is where we are. Bill,
do you have your paragraph?
MR. McCALPIN: Sure.
MS. BATTLE: Why don’t you tell us what it is.
MR. McCALPIN: Well, this doesn’t have to be
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inserted as it is. I think it could go in several of
the paragraphs already in the commentary, but this is
what I think we ought to do.

In additicon, on March 27, 1996, after the
current Part 1633 was approved by the board, the
administration announced it’'s "one strike and you're
cut" policy for public housing. Several elements of
that policy impact drug-related evictions from public
housing and theilr consideration by recipients.

One element requires public housing
authorities to include in all tenants’ leases
provisions holding the leaseholder responsible for the
actions of all members of a household and guests.

Another authorizes eviction for all drug-
related activity whether on of off premises. In
Section 504 (a) (17) of the appropriation, the Congress
expressly prohibited representation in an eviction
proceeding only of the person charged with the illegal
sale or distribution of an illegal substance, and then
only if the illegal drug activity threatens the health
or safety of another tenant or employee of the public
housing agency.
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This rule generally adheres to the narrower
provisions of the Appropriations Act, but LSC
particularly solicits comments on the proper role for
recipients in light of these somewhat differing policy
positions.

MS. BATTLE: Okay.

MR. FORGER: The Appropriations Act was
enacted after the "one strike and you'’re out" was
publicized.

MR. McCALPIN: Yes.

MR. FORGER: By quite some time. So Congress
had the benefit of that.

MR. McCALPIN: A month.

MS. BATTLE: A month.

MR. FORGER: Congress had the benefit of that
before it enacted this restriction for us.

MR. SMEGAL: And didn’t change its restriction
based upon that.

MS. WATLINGTON: But that’s then only vour
leases anyway.

MS. BATTLE: Yes. So what we have here --

let’s just see 1f we can -- I’d like to get some
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committee response to Bill’'s proposed language to go in
the comments at this point. And one response that
we've got is --

MR. McCALPIN: That’s not necessarily
complete. Alex has raised a -- two points, really, one
about the fact that the regulation currently goes
beyond the statute and the other that the statute came
after the administration’s position. So that, you
know, this was written three weeks --

MR. FORGER: But I think it’s a beoard issue,
Bill, and I would hope that there’s a lot of discussion
at the board level on this matter of policy, whether
yvou are seeking
to get public comment or not. I think there’'s
certainly a
diversity of views on the board and that can -- ocught
to be a
discussion of a policy issue.

MR. McCALPIN: I don’t think the board ought

to consider it without having input from the public, however.

MR. FORGER: Well, presumably they are going

to respond as to whether this goes far enough. But
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maybe you can induce them to.

MS. BATTLE: Suzanne.

MS. GLASOW: Even if we ask for comments at
this point on this and we are all in some general
policy issues and then the committee decided to insert
or change language, that changed language is going to
have to go back out --

MS. BATTLE: Go back out.

MS. GLASOW: -- for public comment.

MS. BATTLE: That’s what my suggestion --
really.

MS. GLASOW: Without proposed language, you
cannot finalize a rule. So you can do it twice. I
mean, that’'s okay.

MS. BATTLE: WE'’'re going to have to do it
twice in any event. That was why my initial suggestion
was, let’s do it all at once. And we are going to have
to have some language that the public is commenting on
as to whether or not by giving account of these two
things that took place subsequent to our original rule
we are either going beyond the statute, we’re including
a policy that’s well received or -- you know, I think
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that what you'’'re suggesting makes sense.

MR. McCALPIN: Unless you do it now though,
you’re losing three, six, nine months.

MS. PERLE: I mean, it seems based on what
Suzanne said, 1f you do something along the lines of
what Mr. McAlpin is suggesting in this and the response
that you get back suggests that the public thinks you
ought to expand it and/or members of the board think
you ought to expand it, then what you do is republish
this as a proposed rule with the additional standards
for the 30-day --

MS. BATTLE: Or if we get back from the
public, no, you’re going further. Congress spoke after
the White House and cbviously this --

MS. PERLE: Right. And the board agrees.

MS. BATTLE: Yeah, and the bcard agrees.

MS. PERLE: Then you don’'t do anything. Then
you just adopt the interim rule.

MS. BATTLE: COkay. Is there any gquestion
about the language that -- I mean, we can work the
language up.

MS. GLASOW: And the staff can, I think, work
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the language --

MS. BATTLE: OQkay, the staff can work on that.
Why don’t we -- what’s the sense of the board? Do we
want to go ahead and go forward with it? Now that
we’'ve just kind of outlined how this might work, the
one leg up of putting it out now so that we know
whether we need to deal with it at all from the public
perspective.

Certainly, the board is going to have to make
a policy decision on it; probably does make sense. So
what’s the sense of the bocard? John?

MR. BROOKS: Well, I think, point it out now
to get the comments.

MS. BATTLE: And then -- okay.

MR. BROQKS: With Bill’s paragraph seems to be
gquite adeguate. I would suggest putting the -- noting
the timing of the --

MS. BATTLE: Statute.

MR. BROOCKS: -~-- Appropriations Act in relation
to the adﬁinistration positions.

MS. BATTLE: Right. I think we need to note
all of the distinctions and the time.
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MR. McCALPIN: I wasn’t attempting to draft
the commentary. I was just trying to include that they
were --

MS. BATTLE: To make it clear that these are
issues that were not before us when we implemented the
original rules so that these issues came subsequent to
that. Therefore, we want some comment from the public
before we reexamine them in light of these issues.

All right. Anything else on drug eviction?

We are now on to -- do we need to take a break
or are we -- everybody is --

MR. McCALPIN: Just as long as we change
files.

MR. FORGER: Which time zone are you working
on?

MS. BATTLE: It’'s a gquarter to 12:00. I'm
with everybody else now. Why don’t we take a five-
minute break.

{A brief recess was taken.)

MS. BATTLE: Okay, the next reg up is 1627,
Subgrants, fees and dues. And as I understand it, this
particﬁlar reg has to do with the payment of dues.
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There’s a sgection in 504 which has to do with -- is it
the use of any funds for payment of dues. And we've
substantially revised this regular to address that
provision in 504. Is that correct? Suzanne?

MS. GLASOW: That is correct.

MS. BATTLE: Okay, give us the background on
this one.

MS. GLASOW: Basically, this regulation deals
with two distinct issues. One is subgrants and one is
fees and dues. Sc we have not addressed any of the
subgrant issues in this regulation. We plan on doing
that at a later date because we do need to deal with
that.

So the provisions we addressed were those that
are under the current section in the rule which I just
lost. It is Section 4 on fees and dues. And we have
renamed it dues.

The first change we made was to the definition cof fees
and dues.

We’'ve made it just a definition of dues
because that is what the legislation restricts, payment
of funds for dues. And we pointed out in the
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supplementary info that the prior definition of fees
and dues wasg really just a definition of dues as it’'s
currently defined and understood generally.

So if we just make it reflect the statutory
language, we just are calling it dues and not fees and
dues. And the new definition of dues means payments to
an organization on behalf of a program or individual to
be a member thereof, or to require voting or
participatory rights therein.

It also includes dues required by a

professional licensing body. So that’s the new
definition. It’s in the Definition section of this
part.

MS. BATTLE: So should the names be Subgrant
and Dues?

MS. GLASOW: that was a suggestion we’re going
to make is take out that fees up there in the heading
for the rule.

MS. BATTLE: All right.

MS. GLASOW: It doesn’'t flow as well, but --

MS. BATTLE: It’'s ckay.

MR. TULL: The poets among us are sad to see
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Subgrants, fees and dues go.

MS. GLASOW: Maybe that’s why they did that,
right? And then we revised a section for -- almost
entirely. We took out all sorts of provisions that
dealt with using other funds that are no longer
applicable and it now reads in paragraph (a),
corporation funds may not be used to pay dues to any
private or non-profit organization, whether on behalf
of recipient or an individual.

This restriction in the appropriations act
only applies te LSC funds. It is Section 505 of the
appropriations act. And we stated that in paragraph
(b) of Section 4, paragraph (a) of this section does
not apply to the payment of dues.

Well, excuse me, this number is here. Deoes
not apply to the payment of dues to a governmental
organization or to the payment of dues from non-LSC
funds. There’s two issues 1in paragraph (b).

The restriction only prohibits payment of dues
to any private or non-profit organization, so we
clarify in paragraph (b) that dues may be paid to a
governmental organization with LSC funds and that non-
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LSC funds are not restricted by this section.

MS, BATTLE: Okay. And --

MS. GLASOW: When I bring this rule back to
the committee, I would suggest that, rather than
bringing the entire rule we will just bring those
sections of the rule that apply to fees and dues.

We’ll probably have the Definition section, but leave
cut the sections on subgrants because those are really
inapplicable.

MR. McCALPIN: As long as you point out up
front that you are only including certain portions of
the regulation in the amendment.

MS. GLASOW: Okay. I'll make it really clear.

MS. BATTLE: Are there any gquestions about the

background for this? Really, you have walked us

through.

MS. GLASOW: There is two more minor points.
We took out Section 7. We are deleting that because
that is covered in Section -- in part 1612, I believe.

MR. McCALPIN: Right.
MS. BATTLE: And Section 7 has to do with
Training and education activities?
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MS. GLASOW: Yesg.

MS. BATTLE: Okay.

MS. GLASOW: And we renumbered Section 8.

MS. BATTLE: And Section 8 remainsg as 1s set
out in the rules, out.

MR. TULL: Just renumbered 1it.

MS. BATTLE: Okay. Are there any gquestions
about this rule, Bill?

MR. McCALPIN: Explain to me the meaning of
the last sentence before 1627.4 on page 3. Any
expenditure of LSC funds for such payment may be made
with corporation funds, provided they are made in
accordance with applicable regulationsg. What does that
mean?

MS. GLASOW: It should be non-corporation
funds. It’'s a typo.

MR. McCALPIN: That does make a difference.

MS. GLASOW: Otherwise, it’s internally
inconsistent.

MS. BATTLE: Read that one back again. I
missed that. It’'s on page 3.

MR. McCALPIN: Yeah.
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MR. TULL: He’s talking about the ccommentary,
right?

MR. McCALPIN: The last sentence in the
paragraph that starts at the top of the page.

MS. BATTLE: Okay.

MR. McCALPIN: Why don’t you read it, Suzanne?

MS! GLASOW: I almost hate to read it. I’11l
embarrass myself. I didn’t edit this very well. This
needs to be rewritten. Basically, what we're trying to
say 1s, for those instances where LSC funds can be made
for dues, they still have to be made in accordance with
other applicable regulations.

So, in other words, this isn’'t a blanket. But
I don’t even know if we need to say that.

MR. McCALPIN: What other regulations would
there be?

MS. GLASOW: I would suggest deleting that
sentence. I don’t know why it’s in there.

MR. McCALPIN: Well, that certainly clarifies
the meaning.

MS. BATTLE: Yeah, let’s delete it.

MR. TULL: It’s kind of like an appendix. It
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doesn’t serve any purpose.

MS. BATTLE: All right, Bill?

MR. McCALPIN: Let me ask another guestion.
Following just below that, the next -- the two
sentences below that. This prohibition includes
payment of dues for employees. Is there any
possibility that programs pay dues for pro bono senior
lawyers, for instance, who render pro bono service?

There are a number of senior programs around
the country that render pro bone, and I wonder --
scmetimes there are emeritus attoerney rules and
sometimes there are not. And I just wondered -- I'm
focusing on the words "for employees." And I suspect
that such a senior pro bono attorney would not be an
employee., Would it apply there as well?

MR. TULL: It would apply. The prohibitions,
the restriction would prevent payment of dues on behalf
of a senior emeritus attorney who is a pro bono lawyer.

MR. McCALPIN: So it was the for employees
that I was wondering if that was too restrictive.

MR. TULL: So it’s just payment of dues.

MS. BATTLE: Now, in your explanation on dues,
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if the bar association is not a governmental entity but
it is the entity delegated the responsibility for
oversight of the practice of law in that jurisdiction -
- I'm trying to understand how, if you’'re delegated
that state responsibility you are not a governmental
entity.

In other words, it says even if the membership
in the bar association is a requirement for practice in
the jurisdiction, that that prohibition applies. So
that means that there are lawyers who have to pay
membership dues to a particular bar in order to
practice in that jurisdiction.

And it seems to me if a state grants an
assoclation that authority to either restrict a person
from being able to practice in a particular
jurisdiction or not, that that entity has state action.
And I'm just wondering, how does that work?

MR. BROOKS: Well, isn't there -- I'm sorry,
aexcuse -~ in the distinction between bar agsociation
and state bars, now, a state bar is a compulsory
membership. Bar assecciation is voluntary.

MS. BATTLE: But in Alabama your state bar
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dues are mandatory.

MR. BROOKS: Yes, it’'s a state bar, not a bar
association.

MS. BATTLE: It's the Alabama Bar Association,
is what it’s called?

MR. BROOKS: 1Is that what they call it?

MS. BATTLE: Yes, it is.

MR. BROOKS: Even though it‘s --

MR. ASKEW: The namesg vary.

MR. TULL: The problem is created by the
language in the restriction in Section 505. The
restriction is a restriction against payment of LSC
funds for members of dues-paying private or non-profit
organization, so that the governmental/non-governmental
distinction is really based on a -- the actual
prohibition is that you can’'t go to a ncon-profit
corporation.

So the fact that the state supreme court may
have delegated to the bar association a non-profit
corporation responsibility for collecting the dues, it
puts us in a position of having a regulation and
recommending te you a regulation which really results
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in an inconsistent result based on the jurisdiction.

But it 1is -- we couldn’t see a way around the
precise language in the restriction. Since it is on
the nature of the organization that is what triggers
the prohibition.

MS. BATTLE: Linda?

MS. PERLE: There are some bars, for example,
the D.C. bar, which are not non-profit organizations,
they are arms of the court and they are created -- the
D.C. bar was created by the court.

And there was and still is a voluntary bar
association in the District of Columbia. That,
clearly, you could not use LSC funds to pay those dues.
But in D.C. because of the kind of entity that the bar
is, you could use LSC funds to pay bar dues here.

Of course, then you wind up with the situation
where some states you can pay them and some states you
can’'t pay them, and that’'s one of their anomaly.

MR. McCALPIN: And they depend on whether
there is a soc-called integrated bar.

MS. PERLE: Not always. I think that what
LaVeeda has suggested is that in Alabama it’'s an
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integrated bar. But as far as you know, the bar, which
is a non-profit organization, has been delegated the
authority.

MS. BATTLE: The regulatory responsibility
over the practice.

MS. PERLE: And it depends -- it may depend on
the nature of another remaining --

MR. McCALPIN: Do you have to belong to that
bar to practice?

MS. BATTLE: Yes. You have to pay $100.

MR. ASKEW: Then it’s an administrative arm of
the Supreme Court, I would imagine.

MS. BATTLE: And so -- yeah, and if it is --

MR. ASKEW: And that makeg it a state agency.

MS. BATTLE: Yeah, and that’s my point. There
are entities that are both, that have this state
authority to either decide whether you can or cannot
practice law, but they are also the Alabama Bar
Agssociation.

MR. HOUSEMAN: Is it a private or non-profit

organization? I guess that’s the language of the statute

MS. PERLE: What Bucky suggests is, it may be
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both.

MR. ASKEW: May be both. The State Bar of
Georgia and many state bars are administrative arms of
the supreme court. They are entities created by and
every rule has to be approved by the supreme court.

MS. BATTLE: Right, right.

MS. PERLE: That’s the way it is in D.C. as
well.

MR. ASKEW: So they are, I would say in that
sense, not a private or non-profit corporation.

MS. BATTLE: So that's why I asked this
guestion about if they are in fact delegated the
regponsibility for regulating whether you get to
practice law or not, I think that aspect of it, whether
they have a not-for-prefit aspect, splits it.

Because I’'m not sure that what Congress was
attempting to do is to say stop lawyers at legal
services from being able to pay to practice, you know,
This is one of those things you’ve got to have if
you’'ve got to be able to practice law in that
jurisdiction. I think it has to do with
voluntary associations, purely voluntary associations.
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MR. McCALPIN: Well, maybe what we’ve got to
do is point out that there may be some entities which
are both, not-£for-profit, and governmental.

MS. BATTLE: And so the split is to pay the
licensing fee, which is a requirement for practicing
law, but not the association dues which may have to do
with belonging to sections and some other things.

MS. PERLE: In D.C. you have both. There is -
- the D.C. bar has dues, which -- and the D.C. bar 1is

an administrative arm of the court, not a separate non-

profit corporation. In addition, the D.C. government
imposes a licensing fee. So lawyers in D.C. have to
pay $100 to the bar -- $105 this year -- and $250 to

the D.C. government.

MS. BATTLE: Well, but I pay a licensing fee
to the county as well. So I'm saying that’'s no
different. Buﬁ what we’'re trying to figure out is how
to split this regulation in such a way that we don’t
preempt lawyers from being able to practice because
their dues cannot be paid by their employer, they’'ve
got to pay them out of their pocket.

MR. McCALPIN: Well, but they can be paid with
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non-LSC funds.

MS. BATTLE: Well, some grounds don’t have any
non-LSC funds and the non-LSC funds that they have may
e specifically restricted as to what they can do.

MR. FORGER: I suppose they can do it in a
salary schedule, too.

MR. HOUSEMAN: A couple of points on this.
This is a point I'm going to make later in a different
context. I'm a little reluctant to rely on the little
legislative history that exists on this because by and
large the 1egisiative history often decesn't track the
statutory language.

However, the only legislative history that
exists on this provision was the House report language
on the original appropriation bill back last summer.
And that language said you can’t use LSC funds to pay
membership dues or feeg to advocacy or professiocnal
membership organizations, may or may not advance this a
bit

But it’s clear in thinking of the history of
this what -- the examples that were pointed to that led
to this were allegations that programs paid dues to the
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ABA and that the ABA was out trying to -- you know,
battle with Congress over the future of legal services.

There was a number of allegations in the
debates last year about payment of dues to the ABA,
which actually is a myth. But that’'s -- who cares.

MR. McCALPIN: NLADA was involved.

MR. HOUSEMAN: The second one was NLADA and
PAC. And that’s the advocacy or professional, you
know. So it’'s clearly trying to get at entities like
that. And the dilemma comes around the very point
we’'re discussing which is, the language of course
didn’t say that. It said private or non-profit
organization.

This is again a problem. The history says one
thing, the language says another. Maybe they mean the
same thing, maybe they don’t. But it’'s not -~--

MS. BATTLE: Yeah, and I think --

MR. HCOUSEMAN: We've got a little bit of --
there’s room here for a regulatory interpretation. And
part of what was done here was trying to track the
language and stay within a framework that tracked the
language. But it may not be -- you know, we may have
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to go beyond that.

MS. BATTLE: Yeah.

MR. HOUSEMAN: And it’s a difficult issue,
We've been wrestling with it. All of us have been
wrestling with it.

MS. BATTLE: Yeah. I am inclined to think --

MR. HOUSEMAN: Just trying to figure out where
to draw that line.

MS. BATTLE: -- that the line should be drawn
where there is a requirement. Now, 1if it is voluntary
and i1f you can choose or choose not to participate in
an association, I think that the voluntariness of it 1is
what is restricted here. You can choosgse to be a part
of the county bar. If it’'s not a requirement of
practice, then we can’t pay those dues.

But 1f the state, in order for you to practice
in that jurisdiction, mandates that you pay duesg to a
particular bar associlation or state bar arm of the
supreme court, then I don’t think that the intent,
given that legislative history, was to restrict
program’s ability to do that.

Tom?
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BROOKS: Can we say it shall not apply to

the payment of dues mandated by a governmental

organization? 1In other words, the Alabama bar --

MS.

MR.

BATTLE: Bar, ves.

BROOKS: -- fees are mandated by the

supreme court as they are in Georgia.

MS.

MR.

by --

MS.

practice.

MR.

MR.

MS.

MR.

MR.

association.

the Supreme

PERLE: Can you say that again, please?

BROOKS: I said payment of dues mandated

BATTLE: Mandated as a reguirement for

BROOKS : Yes.

McCALPIN: Of dues mandated by --
BATTLE: As a requirement of practice.
McCALPIN: By a governmental organization.
ASKEW: But unified bar is not a trade
And it’'s subject to the Keller decision,

Court decision. They can’t use those

mandatory dues to do things that are not related

directly to

And so,

the practice of law.

if you -- in our state, if you want to

contribute to the legislative advocacy fund, you have
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to make a voluntary contribution over and above youx
bar dues to do that. And I think we’re safe in the
sense that thig is not violative of the spirit, I
think, of what they were trying to restrict here.

MR. McCALPIN: I don’t think there is any such
separate fund in Missouri.

MR. BRQOOKS: Well, some states do and some
states don’t.

MR. ASKEW: Do you have a unified bar?

MR. McCALPIN: We pay our dues to the Supreme
Court.

MS. BATTLE: Isg that Rick? DPid you have
something? Okay.

MR. TEITELMAN: To amplify on what Bill says,
I'm on the board of governors of the Missouri bar, and
what they do with color 1is, we don’t have a sgseparate
fund. If someone objects, has a -- sends a complaint
in or something teo the Missouri bar, the Missouri bar
refunds their $6.12.

(Hubbub)

MS. BATTLE: ©Now, if we changed the language
in (b), we need to change the language in the
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commentary because the commentary said --

MS. GLASOW: That’s really the problem.

MS. BATTLE: Yeah. The commentary really said
even if it’'s a requirement of practice. And that’s why
I highlighted it and raised the issue. And we need to
peint out, if it is a requirement in order to practice
in a jurisdiction, we may pay that portion of the dues
that relates to that reguirement.

Okay, is there anything else in our new
section, Subgrants and dues that we need to address?
Anything from the Inspector General on this?

MS. TARANTCOWICZ: No.

MS, BATTLE: No? All right, we are 15 minutes
ahead of achedule. We are going to take a lunch break.
Let’s take a lunch break and then we’ll resume after a
45-minute lunch break.

(Whereupon, a luncheon recess was taken.)
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(1:10 p.m.)

BATTLE: Okay, we're back on the record

and pick up with where we left off. We’'re on 1640,

which is the

recipients.
find it.
MS.
MS.

It's a brand

this.

application of federal law to LSC

1640 is -- let’s just take a moment to

GLASOW: TIt’s a brand new rule.
BATTLE: It’s a brand new rule, ckay.

new rule, so give us the background on
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MS. GLASOW: There is a new restriction in our
appropriations act that regquires that recipients use
their LSC funds in accordance with federal law relating
to the proper use of federal funds.

They must enter a contractual agreement with
the corporation before they get a grant to be subject
to that law. If they vioclate that agreement, it in
egsence meansg they violated the law. Then Congress
expects us to terminate their grant.

And so, this rule deals with all that. We
worked very closely with the Office of Inspector
General on this because it certainly is their area of
experience in federal law, related to the proper use of
federal funds. This provision has a lot of legislative
histoxry which helped us in defining just what law the
grantees would be subject to and what the intent of
Congress was behind that.

And I believe we’‘re in full agreement with the
Office of Inspector General on this rule and we've
worked very closely with them in defining that.

MS. BATTLE: We don’t have anyone from the
Inspector General’s office here right now. But I would

expect that someone should be joining us shortly.
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MS. GLASOW: I think -- I mean, they may come
but I think their feeling was that we're in consensus
with this and they weren’t going to sit through
regulations or sit through the meeting where they have
no comment beyond the fact that they --

MS. BATTLE: My concern is this, that if they
do have any concerns at all, now is the time to raise
it, So if they want to have input, they do need to
have someone present. And my position is at all times
g0 that they can participate fully in the discussions
and raise any concerns that they have.

Okay, why don’'t we, with that background,
begin first if there are any editing concerns with the
comments that we raise them. I have one. Let’s take
page 1 first. are there any on page 1°?

MR. McCALPIN: Yeah. You’'ve got a split
infinitive.

MS. BATTLE: Okay. Let’s find that split
infinitive and unsplit it.

MR. McCALPIN: The next to the last line.

MR. BROOKS: Furthermecre, I think regards
ought to be singular.
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BATTLE: Thank vyou.

BROOKS: In regards to? Is that right?
BATTLE: I got it.

BROOKS: That appears twice.

McCALPIN: I assume that you are regularly

the guote marks before 5 USC on page 2.

lots and lots of time. But in the more

recent drafts I see those gucote marks are eliminated.

MS.
MR.
MS.

was probably

GLASOW: No, I don’t know where that’'s at.
McCALPIN: Well, that happens frequently.
PERLE: I think actually that guote mark

supposed to be closed guote around

impracticable, unnecessary.

MR .

McCALPIN: Well, if so, then there is no

opening gquote.

MS.

MS.

MS.

MS.

that out and

MS.

MR.

PERLE: Right.

BATTLE: There isn’'t.

PERLE: I think that’s what it is.
GLASOW: I'm not sure, but I will check
make sure it’s corrected in all the regs.
BATTLE: Okay.

McCALPIN: I'm not sure that it’s -~ I
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would suggest to you that in the supplementary place
the second full paragraph on page 2, the end cf the
first sentence it relates over to the front of Section
2. That is, this is not only LSC funds, it’'s all
federal funds.

MS. BATTLE: Yeah, and --

MR. McCALPIN: For instance, Title 3 funds
that come to a program are all federal funds. And I
would think that this regulation applies to all federal
funds that c¢ome to a program, not Jjust LS&C.

MS. GLASOW: We talked to the 0OIG about that,
and the restriction, statutory restriction, we
interpret the restriction for our grantees for the
purposes of our grant to only apply to LSC funds. That
is why further down in this statutory regquirement it
says for this -- for such purposes the corporation
ghall be considered a federal agency and all funds
provided by the corporation shall be considered federal
funds.

So for the purposes of this -- now, we know
that our grantees get other federal funds, but it will
be their federal grantors. For instance, if they get a
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HUD fund.

A PARTICIPANT: Who will regulate that?

MS. GLASOW: That they will be subject to that
law, but it will be up to their grantors to take care
of that.

MR. McCALPIN: Look at 19.

MS., GLASOW: However, we did point out that
our Inspector General always has authority to go in and
lock to see how they are handling other funds. But for
purposes of this particular restriction, we have
interpreted it only applying to LSC funds.

MR. McCALPIN: Oh, but that’s not what 19
says. It says enters into a projected agreement to be
subject to all provisions of federal law relating to
the proper use of federal funds. It seems to me that’s
all federal funds. It’s not just LSC funds.

MS. GLASOW: That’s why below it is important
that it says --

MS. BATTLE: What page is that on, so I can
find it, Bill? The law?

MR. McCALPIN: The law is 11,

MS. GLASOW: It’s 504{a)(19)
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MR. McCALPIN: It's 19. It’s {a) (19).

MS. BATTLE: QOkavy.

MS. GLASOW: We have a definition of federal
law relating to the proper use of federal funds and it
is seemingly a very broad statement and rather vague.
And we had to lock the legislative history to see what
Congress meant by that.

And you have to look below and say that for
such purposes, for purposes of complying with this law,
the corporation shall be considered a federal agency
and all funds provided to the corporation shall be
considered federal funds.

MS. BATTLE: So it’s really, if vou were to
take that statute and flip it and they gave the
qualifying language first --

MS. GLASOW: Right.

MR. McCALPIN: -- then you would know that in
the later language they were really relating to the
fact that for these purposes they have deemed the LSC
funds to be federal funds and LSC to be a federal
agency.

And therefore, any entity must enter into a
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contractual agreement that this -- that all the
provisions of federal law relating to fraud, waste and
abuse will apply to these funds because they are
federal funds.

MS. GLASOW: Yes, because normally, I mean,
Congress created us a private, non-profit corporation.
Our funds are normally not considered to be federal
funds once the corporation receives them, nor are we a
federal agency. So for the purposes of the
requirement in this restriction and for the law that
they mean under this restriction, it was necessary for
Congress to clarify that for these purposes LSC funds
are federal funds and the corporation is a federal
agency for the purpose of requiring grantees to be
subject to this law.

MR. McCALPIN: There is no disagreement with
any of that, but are you suggesting that if somebody
embezzles Title IIT funds it isn’t a violation of
federal law?

MR. HOUSEMAN: No, no.

MS. GLASOW: No.

MR. HQUSEMAN: It’'s a guestion of who has the
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regsponsibility to enforce it.

MR. TULL: Would our contract then be null and
void because of something that happened in another
program?

MR. McCALPIN: Seems to me what Congress was
saying is that all federal funds that go to one of our
grantees are subject to the federal statutes.

MS. BATTLE: The problem beccmes, it seems to
me, if that were true, you would have cross, over
cross, and double enforcement. You would have the
agency responsible for granting the funds with this
enforcement mechanism in place to determine how that
empbezzlement ought to be treated.

And you would have LSC then reaching over to
those funds, saying we are also in place and we are
going to do something about how these federal funds are
treated. And you may have differing results. I mean,
it may be that that agency decides, based on the
information it has and its -- and what it has in place
in order to monitor compliance with this same provision
relating to the proper use of federal funds that one
regsult ought to occur.
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And then, if we come in, we may decide some
other result ought to occur. You know, 1t seems to me
that as I read Section 19, the reason for the second
part of that section was to clarify what federal funds
were being referred to in the earlier part.

It made more sense if the statute had flipped
and the definition had been given first before the
actual language setting out the application of it were
given. But I don’t think that there’s an intent here
that LSC reach over into other jurisdictions for other

federal funds and do some sort of enforcement for that.

MS. GLASOW: That doesn’t mean we’'re not
interested if we find out one of our grantees has
embezzled their HUD grant funds or something. And we
certainly have all kinds of provisions in our act that
deal with efficiency and effective use.

And, I mean, that would be a good reason for

us to go in and make some sort of sanction or action or

just say -- make that process for competitive bidding
or whatever. I mean, we have other ways to handle
that.
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MS. BATTLE: But there are flip sides to each
cone of these. Is it our obligation? If for some
reason we don’'t do it, have we fallen down on our
obligation to investigate a Title III usage of funds?

MR. McCALPIN: Well, putting it another way,
if they misuse Title III funds, does that make their
contract null and void?

MS. GLASOW: Not in our interpretation
according to this provision because we are there to
enforce the use of LSC funds as they are determined to
be federal funds and to make sure that they are used
propexrly.

MR. McCALPIN: I would have read this as
relating to the proper use of federal funds, including
L8C funds.

MS. BATTLE: Well, it doesn’t say that.

MR. McCALPIN: I would read it that way.

MR. BROOXS: I agree. I think the plain
reading of the statute 1is just that. It’'s sort of a
parenthetical, appositive clause that identifies
corporation funds provided by the corporation as
federal funds, not to limit the service clause, but to
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underscore the fact that they really are.

MR. HOUSEMAN: Two things trouble me about
that. ©One, just look at the history of this. This
started with McCollum-Stenholm in 1989. And it’s been
in McCollum-Stenholm, revised slightly, up until the
current bill, last year’s, and this Kassebaum bill,
which the committee just put out of the Senate earlier.

And both of those bills, if you read the text
of their language, which is what this is based on, talk
about making LSC funds federal funds for the purposes
of federal fraud, abuse and waste laws. BAnd that’'s
what they were all about.

And the argument was that L3C funds weren’t
subject to federal laws on fraud, waste, and abuse.

And so, we have to make them subject to these federal
laws because they are getting away with murder out here
because they are not subject like any other federal
grantee to these laws.

Agside from whether that’s true or not, that
was the allegation that was made that led to this and
that’s what the committee report said that relate to
this.
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Secondly, if vyou look at, again, the gquestions
about on line 1 on legislative history, but the
December conference report language talks about the
conference agreement includes provisicns proposed by
the House that the corporation be considered a federal
agency, all funds provided by the corporation be
considered federal funds, and all grantees be subject
to all federal laws regarding the proper use of federal
funds.

If you read it that way, it seems to me that
what we're talking about is exactly consistent with the
history of trying to impose federal waste, fraud and
abuse criminal provisions and the False Claims Act
provisions on LSC funds, which arguably before wasn’t
clear.

So that seems how, when we looked at this
first blush, this language, that’s how we interpreted
it. And I think that's a framework that'’s consistent
with its history and consistent with the explanation
that goes with why this is being put in.

MS. BATTLE: Renee?

MR. HOUSEMAN: I don’'t know 1f that’s helpful
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or not.

MS. BATTLE: I think that is helpful, because
again, as I said, 1t seems that the conference report
£lips it and first gives an explanation of federal --
of LSC funds being deemed federal funds for purposes of
being subject to the laws relating to proper use.

And then they go on to make the statement
about the proper use of these funds which, once you
flip the two statements, it gives a gualification that
you don‘’t have if you do it in the opposite direction.

MR. BROOKS: Well, I was just going to follow
up on Alan’s comment that legislative history certainly
is significant to me. But I think it ought to be
spelled out in the commentary rationale to rebut the
impression that Bill and I both have from the plain
reading of the woxrds.

MR. McCALPIN: I don’t think you go to
legislative history unless it’s unclear. And I don’'t
think it‘’s that unclear.

MS. SZYBALA: The problem is, this is not a
correct interpretation that these basically fraud and
abuse statutes are not what they meant. I don’'t have
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any idea what they meant and I don't know that anybody
in LSC would have an idea what they meant.

The statutes that relate to proper use of
federal funds are more or less in Title 31. They are
Financial Management Act and the Chief Financial
Officers Act and all kinds of things that end up being
implemented through OMB circulars, which are kind of
mandatory to the grantees on how to use federal funds.

I don’t see a suggestion here that that’s what
Congress was talking about. That would be a big flip
for LSC. And the way it’s interpreted here, I think
the OIG agrees with because it's rational and it is
based on the history of all these statutes, which kind
of ended here in this appropriation.

But they were talking about federalizing LSC
to the point of making the fraud statutes, the criminal
statutes apply. And then it’s not really use of
federal funds we’re talking about, it’s actions of
grantees, I mean.

And I came in in the middle and I'm not sure
what the essence of the confusion is. This reg, this
statute, doesn’t have any bearing on the grantee’s use
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of other federal funds. The grantees have always been
subject to these criminal statutes based on those other
funds.

I even suggested a line in the commentary that
management didn’t want to put in there that said this
is no different than the fact that the grantees are
already subject to these federal laws, given their
interactions with other federal agencies they accept
funding with.

These laws don’t really apply to the use of
the funds, they apply more to the interaction of the
agency so that these are laws that get you if you are
lying to your funder and that get you if you are
embezzling, if you are stealing from your funder. But
they don’t really apply to your use of the funds at
all.

MR. BROOKS: As a practical matter, what
you're saying, I think, is that funds received from
other federal agencies, Title III, or whatever it 1is,
are already subject to these laws.

MR. HOUSEMAN: Yes, that’'s correct.

MR. BROOKS: So as a practical matter --
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MS. SZYBALA: Yes. And I have to say
something -- yes.

MR. BROOKS: -- the only effect of this new
statute is to apply them to LSC funds.

MR. McCALPIN: But the real question, it
seems to me 1s going to be is if there is a misuse of
other federal funds, does the provision about render
any grant or contractual agreement to provide funding
null and void apply?

MS. GLASOW: We cannot void a grant between

the recipient and HUD. HUD has to do that. It’s their

funds.
MS. SZYBALA: The contractual provision --
MS. GLASCW: We_can only void our agreement.
MS. SZYBALA: Right. The contractual
agreement should make it specific to LSC funds. I

mean, what they’re agreeing to is for the purpose of
these laws applying in_this context. LSC is federal
and its funds are federal. That only applies to LSC
funds. I mean, it has no effect on other funding.

I was going to say something about
investigation in other statutes, other funders that are
Diversified Reporting Services, Inc.
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-~ other federal grant monies. If other federal grant
monies are involved, it really would depend on the
circumstances. The 0IG, this OIG, is considered in the
federal community the cognizance agency.

Whether we are or not, that’s the way we are
perceived, and it’'s only because we are the major
funder of most of our funding sources. And OMB
correlates the funding source that provides the most
money is the funding source in charge of all kinds of
things, including the audits and the investigation of
money rip-offs.

So that, when there is a theft at our
grantees, we don’'t go asking is this a theft out of LSC
account? We investigate all thefts. And other funding
sources expect us to.

Now, 1if somebody wanted to prosecute somebody
for giving HHS false information, that would be HHS'sg
problem. That would not be something that is of any
interest to us in terms of investigating. But for
thefts, we are the agency primarily responsible to
investigate. And I just heard something
come up that --
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MS. BATTLE: Well, I think I raised the point
in part by saying 1f in fact this had some application
to other federal funds, then do we have the enforcement
responsibility as well? So I think that your statement
really responds to that, in part.

But there are two problems here. One is, what
I'm getting from two of my members is that a plain
reading of the provision of 504 (a) (19) leads them to
believe that there is a broader interpretation than the
legislative history would lead one to believe.

And so, I think that John’s statement is
accurate. We probably do need to address this in our
commentary so that it is clear how we arrive at the
interpretation that we give to the statute. Because
the plain meaning of it, if you read it --

MS. GLASOW: We can do that.

MS. BATTLE: -- 1is not clear. Okay, John.

MR. BROOKS: I think in 1640.3, defining the

contractual agreement, we should say with respect to

funds received from LSC. That would narrow it.
MS. BATTLE: Okay. I have one just -- and
it’s an editing change on page -- the top of page 3.
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MR. BROOKS: Well, I’'ve got anothex one on
page 2.

MS, BATTLE: Okay, let’s go back to 2.

MR. BROOKS: The second full paragraph, I
think the second sentence should be eliminated, in the
first place. I don’t think we should say in the
commentary that it will provide an invaluable tool and
I think it speaks for itself as to accountability. I’d4
just drop that sentence.

MS. BATTLE: Tell me -- read the sentence you
want dropped.

MR. HOUSEMAN: Where are you?

MR. BROOKS: Second sentence of the second
full paragraph.

MS. GLASOW: So you just want it to say to
ensure program accountability?

MR. BROOKS: The regquirements of this rule are
intended to provide an invaluable tool.

MR. HOUSEMAN: Yeah.

MS. BATTLE: All right. Can we move on to
page 3? At the top of 3, the purpose of this rule is
to ensure that recipients’ LSC funds are considered
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federal funds instead of saying for the purposes of
applicablie federal law relating to the proper use of
federal funds, really.

MR. McCALPIN: Where are you?

MS., GLASOW: Expand upon it?

MS. BATTLE: Yeah, at the top of page 3. For
the purposes of applicable federal law really doesn’'t
communicate anything, I don’t think.

MR. HOUSEMAN: Explaining the proper use of
federal funds, right?

MS. BATTLE: Uh-huh.

MS. GLASOW: In the middle of page 3 there is
an errant word. It’s Stop.

MS. BATTLE: Stop. I have that circled. It
just sounds like somebody dictating, and then stop.

MS. GLASOW: That was a message to myself that
that’s where I gtopped editing and I forgot when I came
back to it.

MR, TULL: This is really a telegraph. This
is a telegraph.

{Hubbub)

MS. BATTLE: Well, the other thing I was going
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to ask, since we’'re going page by page, do we list all
of the laws that come under the proper use of federal
funds there?

MS. GLASOW: Yes. That is in the definition
section.

MR. BROOKS: But don’t do it twice. I say
leave it to the definition in the regulation. I don’'t
think there is any need of saying the same thing in the
commentary.

MS. GLASOW: Take out commentary.

MR. BROOKS: ©Now, back up to line 2, since
we’re in editing changes of 40.2, use of federal funds,
in regards, I would take the S off. And to their use
of their LSC funds, strike the word "their."

And in the following sentence I question
whether we want to say, "The corporation interprets.”

I would say, "The regulation interprets this."

MS. BATTLE: Anything else on page 3?

MR. McCALPIN: Again, John, that states
basically the position you and I had with respect to
federal funds, because should the subject of federal
laws which deal generally with fraud and abuse relating
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to federal funds with respect to the funds from LSC.
Otherwise, you could read this as being broad.

MS. BATTLE: Right.

MR. BROOKS: Well, I would say it shows with
respect to such funds, the end of the third line.

MS. BATTLE: We'wve been saving our "suches,"
but we can use them up now.

MR. BROOKS: What?

MS. BATTLE: The use of such. We’ve been
saving that for later because we have used the word
such over and over again.

MR. HOUSEMAN: We have grammatical rules we
have to follow now?

MS. BATTLE: Yes.

MS. PERLE: Such funds could be federal funds,

" maybe? Page 27

MR. BROOKS: All right. Looks good to me.
MS. BATTLE: Okay, anything else on page 3°?

Page 47 Page 57

MR. McCALPIN: I have difficulty deing it this

way because the text refers to the commentary and I

don't see -- we’ve been dealing first with commentary
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and then with text. But if you’ll look at {(b) (2) on
page 9, that’s referred to, I think, in the first full
paragraph on page 4.

It seems to me that the employee or board
member has been convicted of or judgment for violation
of any of the laws by a federal court, it seems to me
that only if there has been such a conviction or
judgment with respect to LSC funds. A board member
could have been convicted independently of misuse of
LSC funds.

MR. HOUSEMAN: Or other funds.

MS. GLASOW: Right.

MR. McCALPIN: What?

MR. HOUSEMAN: Yeah.

MS. SZYBALA: And we were going to suggest
adding that language with LSC funds.

MR. McCALPIN: Yeah.

MS., SZYBALA: But LSC funds doesn’t -- these
laws don’t sgpeak to the use of funds.

MR. McCALPIN: Beg pardon?

MS. SZYBALA: Putting the use of LSC funds

doesn’t work here because the laws do not speak to the
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use you make of LSC funds. ©Not one of these laws
speaks to your use of LSC funds. These laws speak to
stealing the funds of the agency and these laws speak
to your getting more or less your grant money under
false pretenses.

But not -- they speak about you doing criminal
action. They don’t speak about using funds in any
particular way.

MR. McCALPIN: My peint is that if a board
member 1s a businessman, who in connection with his
outside
business --

MS. SZYBALA: Right. T understand your point.

MR. McCALPIN: -- has been the subject of a
conviction or a judgment, then that shouldn’t
necessarily make this applicable.

MS. GLASOW: What if we change it to with
respect to its LSC funds or its LSC grant?

MR. TULL: Its LSC grant. Isn’t that the
igssue, 1s getting LSC grant?

MS. SZYBALA: No, it‘’s interactions with LSC.
I mean that more or less most of these statutes, the
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theft ones relate to LSC funds. But there I would have
to disagree with you because the funds are not
sufficiently -- I don't mean to debate all day whether
they are supposed to be sufficiently distinct in terms
of keeping funds so that you could tell which ones were
stolen. And really, basically you can’'t.

MS. BATTLE: Can we fix that in the definition
though, is what I‘'m wondering? Can we define --

MR. McCALPIN: Well, that's where we are.
That‘s where we are.

MS. BATTLE: I thought you were --

MR. McCALPIN: We’'re in a violation of the
agreement means (2).

MR. BROOKS: Page 9.

MR. McCALPIN: Page 9.

MS. BATTLE: Okay.

MR. McCALPIN: An employee or a board member
has been convicted of any of the laws. Now, he may be
a board member particularly, could be convicted of a
violation of one of those laws totally irrespective of
the program.

MR. HOUSEMAN: Right.
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MR. McCALPIN: Then his own business, private
life, and whatever.

MS. BATTLE: Well, you say earlier for the
purposes of the laws listed, LSC shall be considered a
federal agency and the recipient’s fund shall be
considered federal funds. So that’s a predicate to
what you're about to say here.

And it seems to me if you use LSC funds in
this context, you’'ve already laid the predicate that
you’re talking about LSC funds in the context of them
being considered to be federal funds and also in the
context of LSC being considered to be a federal agency.

MR. McCALPIN: But that’s not the way that
paragraph reads.

MR. TULL: That sounds like a different issue.
You’'re talking about if somebody is convicted for
viclating one of these statutes, but regarding your
transaction work totally unrelated to this --

MS. SZYBALA: But that’s not a violation of
the agreement.

MR. TULL: No, but that’s not what this says.
What this says is ~--
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MR. McCALPIN: But that’s the way this
paragraph reads.

MR. TULL: -- you have been convicted of a
judgment, then the following things will apply. So
Bill is just saying we should make certain that this is
written in a way which clarifies --

MS. BATTLE: With respect to its use of LSC
funds.

MS. SZYBALA: Not use.

MR. TULL: The problem that Renee is raising
is that --

MR. HOUSEMAN: It 1isn‘t just the use.

MR. TULL: It isn’t the use of funds because
the crime may not involve the use of funds, the crime
involves an action which can be -- is in relation to
the grant, is it not?

MR. HOUSEMAN: That’s what I was trying to
say.

MS. GLASOW: We're searching for a language.
I think we know what we want to say.

MS. SZYBALA: Right. I don’t think we
disagree.
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MS. GLASOW: Maybe we can agree in principle
and we can come back to you with some language. Maybe
we were saying it’s a violation of the agreement under
its LSC grant.

MR. HOUSEMAN: Right. That’s what we're
trying to get at.

MS. BATTLE: Violation of its agreement under
the LSC Act -- grant.

MS. GLASOW: Something like that. We will
need to sort of work with the OIG on this.

MS. BATTLE: Okay.

MR. BROOKS: Well, shouldn’'t that apply both
te 1 and 27

MR. HOUSEMAN: Yeah, it should.

MR. McCALPIN: Well, that’'s the recipient
though, the recipient that makes it much easier, it
seems to me. But when you get to an employee oxr a

board member, then you have the potential for outside -

MS. BATTLE: Well, John is -- John 1s raising
a point. The recipient could be convicted of something

relating to its funds that it receives from Title III.
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And does that violate our agreement? -- becomes the
guestion.

MS. SZYBALA: The agreement should say in
relationship to its use of, or it may have to have lots
of little things in it in common, the use of LSC funds
or its interaction --

| MS. GLASOW: LSC funding activity? Something
under the LSC --

MS. SZYBALA: We will have to pin it to LSC
funds.

MR. HOQUSEMAN: What I think we’'re saying is,

(1) and (2) under (b) there has to be a qualifier and -

MS. BATTLE: To make sure that we’'re relating
to LSC --

MR. HOUSEMAN: -- that does -- I mean, Renee
has pointed out this problem and we’ve pointed out this
problem. 8So -~

MS. BATTLE: So let’s find it.

MR. HOUSEMAN: -- 1f we do a draft here --

MS. BATTLE: Yeah.

MR. HOUSEMAN: I think we can work out a
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qualifier for both of those that addresses this point.

MS. BATTLE: Okay, that’s good.

MR. HOUSEMAN: Maybe I'm wrong.

MS. BATTLE: Okay. I had called for any
editing changes. Do we.have any others to the
comments? If not, we’'ve gone through some portion of
this. Let’s look at the rule.

MR. BROOKS: I‘ve got some comments on the

rule itself.

MR. McCALPIN: Well, I‘ve got some comments on

page 4 of the comments.

MS. BATTLE: Qkay.

MR. McCALPIN: I think it’s sort of inelegant
te talk about getting a grant. Why don’t we talk about
as a condition of receiving?

MR. HOUSEMAN: Get? Oh, I see, page 4,

~getting a grant, receiving.

MS. BATTLE: Okay.
MR. BROOKS: 1IN regards again.
. MS. BATTLE: Take that in regards out.

MR. BROOKS: Well, just the "s" on regards.
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MS. GLASOW: 1I’1ll do a word search for that,

MR. McCALPIN: I thought that somewhere along
the line yesterday their suggestion was that wherever
we referred to the 1996 appropriation act, three lines
from the bottom is 504{19) (a) without a reference to
where that comes from.

MS. BATTLE: Of the 1996,

MR. McCALPIN: Well, whatever we’fe doing.

MS. BATTLE: Right. Because in time, people
are going to forget what that relates to. I mean, this
may be here for the next 20 years and we may have 20
other appropriations that happen after that. Okay,
well taken. Anything else on that page 47

MR. McCALPIN: Yeah, the qguote at the bottom
of the page leaves out the phrase "considered to be.r"
The statute says in all funds --

MR. BROOKS: Iﬁ has considered to be in it.

MR, McCALPIN: -- shall be considered to be
federal funds provided by grant or contract is the way
the.statute reads.

MR. BROOKS: Well, considered to be is in
there twice.
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MR. McCALPIN: Yeah.

MS. BATTLE: Ch, okay.

MR. McCALPIN: Oh, no, I'm sorry. ﬁut this is
présumably a guote from the statute.

MS. GLASOW: Yes. I'll fix that.

MR. HOUSEMAN: Yes; you’re right. Bill’'s
right.

MS. BATTLE: Quote to be corrected. All
right, anything else?

MR. SMEGAL: How far are you on page 87

MS. BATTLE: WE’re on page 5 still, page 5, if
there’s anything.

MR. BROOKS: Well, the third line of 1640.4,
section 504 (a) (19) clearly evidences Congressional
intent that a recipient’s funding be terminated if
there is a violation of the applicable federal law.

Should we add that point alsc related to LSC
funds?

MS. GLASOW: Take out applicable and be more
specific.

MS. BATTLE: And we'’ll add after the 504 (a) (6)
of the 1996 appropriation.
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MR. BROOKS: The question which I raised --
will raise -- relates to the language of the regulation
itself about the tendency of an appeal. It bothers me
to have this automatic with a judgment or conviction if
there is a legitimate appeal. And the sanction really
here is -- it’'s automatic without a hearing, just by an
appeal. I think if there is an appeal, at.least there
ought to be a hearing.

MS. GLASCOW: That I think would be a policy
call by the board when we get to the actual text. We
weré trying to draw the line at some point because
Congress expects us to terminate a grant if there has
been a violation of that law.

And, you know, we thought, weil, gee, do we
want to wait for an appeal to finish? It could take
years. How long do we want to wait? But, I mean, it
does raise the issue of what is --

MS. BATTLE: Once it’s final -- my thoughts
are this. 1If there is a judgment or a conviction, 1it’s

final, it’s not appealed, then you don’t need a’

‘hearing. If there ig an appeal, then I think there is

the prospect of the need for a hearing because of the
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point that John raised.

It may be meritorious. There may be a major
error. And at least a hearing before a final decision
is made about the violation of the agreement aspect of
it may make sense.

MS. GLASOW: You mean a hearing by the
corporation? MS. BATTLE: Yes.

MS. GLASOW: That -- the reason tﬁat’s a
problem, and I was going to get into that when we got
into the text, the corporation -- 1 mean, there are
proper authorities to decide whether someone has
violated this federal law. And we got involved in a
case in California where we were trying to say that one
of our grantees was not using its funds in accordance
with the IOLTA regulations in the state.

And we interpreted that law one way and we
wanted to sanction the grantee. And in federal court

we lost because we were not the appropriate

- jurisdiction to be deciding that issue. And so we

looked at thisg law and looked at the causeg of action
and the authorities that bring action against the

recipients or employees of the recipients. And we
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decided that we are really not the appropriate
jurisdiction to decide if they violated that law. And
it just became a very difficult situation. But if we
had a hearing and said, ves vou violated this law and
then the court found that they hadn’t vioclated --

MS. BATTLE: Well, our hearing is on the
violation of the agreement.

MS. GLASOW: -=- it, then they couid sue us.

MS. BATTLE: More so than the direct violation
of the law.

MS. GLASOW: But the agreement is that they
won’'t violate that law, that they’ll use their funds
appropriately to that law.

MS. SZYBALA: Generally, it’s not a good idea
to have administrative proceedings before criminal
proceedings that are.dispositive ofrthe issue are
completed and even in federal debérment actions await
the bottom line on the federal procurehent form case.
I mean, if you’fe going to get a conviction, you debar
me and if you don’t, you have to hold hearings to see
if you have other --

MS. BATTLE: Well, what do you do if -- you
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know, I just think that there is irreparable harm if
there is an appeal.

MS. SZYBALA: I agree with you, though.

MS. BATTLE: You know, and you make a decision
because there is an initial decision by the court
saying that there is a wviolation of this, and therefore
this person should be convicted of this.

MS. GLASOW: You suspend during an appeal and
await the judgment of the court.

MS. BATTLE: How do you suspend a recipient?

MR. TULL: Then we would have a problem. And
then again, we’d have no grantee.

MS. GLASOW: By law we can only suspend for 30
days without going into a termination.

MR. TULL: The we would have the problem of a
frivolous appeal, obviously no better, Jjust stringing
it out.

MS. BATTLE: VYeah.

MR. TULL: So I would think i1f you can work it

.out, ought to be some discretion during the appeal

period.

MS. BATTLE: There ought to be discretion to
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grant an appeal. I mean, in other words to grant a
hearing under certain circumstances and to make some
sort of determination as to whether the appeal is
frivolous or not and to -- -

MS. GLASOW: I don‘t know how we can make that
decision when a court has jurisdiction over that very
igsue. We could be deciding and our decigion
completely inconsistent with the court, and then we
could have the grantee bringing suit against us for
lack of jurisdiction to make that decision. This was a
very difficult issue for us to deal with. I mean, we
had to talk to the Q0IG --

MS. BATTLE: Much like drug convictions.

MS. GLASOW: -- and say, "How do we handle
thig?"

MS. RBATTLE: You khow, it’s one that we’re
going to have to --

MS. GLASOW: Because we're talking about
federal criminal law?" Right.

MS. BATTLE: We’'re going to ultimately just
have to make a cut somewhere.

MS. GLASOW: Yeah.
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MS. BATTLE: But my concern is, I don’t want
us to make a cut in a way that irreparably harms
gsomeone who ultimately 1is found not to have violated
federal law.

MS. SZYBALA: Is it encugh for the
corporation’s reg to say it has to be a final judgment
for this, whatever the result is to happen, but maybe
have a line in the commentary that, pendiné any appeal
for a judgment 1is final, the corporation will take
whatever action he thinks he'neéds to to protect --

MR. McCALPIN: You can only appeal from a
final judgment.

MS. SZYBALA: Right, okay. And whatever the
right word is, I mean. I just -- I wasn't --

MS. BATTLE: Well, I just wonder, is it a
viqlation of --

- MR. FORGER: ©Unless you get an interlocutory -

MR. McCALPIN: Well, there are some
interlocutory. We’'re talking basically.
MR. HOUSEMAN: ‘We’re talking here primarily
about criminal provisions and false claims provisions.
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And we’'re talking here about a recipient is itself
directly found in violation. So -- and I'm not arguing
with you. I actually like the notion. If a recipient
is found in violation, that’s the one we're talking
about, I think, in this provieion.

MS. BATTLE: Yeah.

MR. HOUSEMAN: But it thinks that was
incorrect, that’s always been my concern aﬁout this.
And so what -- what right -- you know, what if it
appeals and you win, the recipient wins, and they’'ve
been cut off already?

MS. BATTLE: Yeah.

MR. HOUSEMAN: 'So, I mean, that’s the policy
problem we’'re struggling with.

MS. BATTLE: Right. That’s exactly it.

‘MR. HOUSEMAN: But remember here, we’'re only
talking here is about a recipient, not necessarily --
not the employee, but the recipient itself is found in
violation.

MR. TULL: Isn’t there -- it strikes me we

have --

MR. HOUSEMAN: It's rare. It’s never going to
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happen.

MR. TULL: -- two things we’re trying to deal
with here. One is, Congress --

(The meeting was interrupted by a fire alarm.)

MS. BATTLE: 1Is it 2 o’clock? Is that a test?
Is that reél?

{Hubbub}

(A brief recess wag taken.)

MS. BATTLE: We’ll just disregard the noise
and we can keep going.

MR. TULL: I think it‘’s off now.

MS. BATTLE: Okay. Right before we went off
of the recoxrd, I think that Alan had raised the
critical piece of therissue and John was commenting on
it.

MR. TULL: I was going to say that I think we
have a c¢clear indicatibn of intent from Congress that we
not -- that we act as quickly as possible when there
has been a violation of federal -- these federal laws
to terminate a grant.

They use language which is a contractually
null and void, which certainly the legal implications
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of that is problematic. But the intent that lies
behind that would clearly seem to be that they do not
contemplate us going through a lot of procedures before
we determine 1f someone where they have in fact
violated the law is terminated.

Where, if we allow a termination without a
hearing only in the évent that there is a.final
judgment or a conviction and it‘s been appealed, I
don’t think that proscribes the corporation from taking
action that we need to take to protect our grant if we
look at that situation and feel that this is a sign of
management which puts federal funds at risk, in which
case we could proceed to a susgpension or to a
terminatioﬁ which would involve a hearing. But'that

would be pending a final determination if that’s what -

MS. BATTLE: Yes. And I was going to say that
I would think that there ought to be guidance on this
igsue from other federal agencies who have the exact
game responsibility to look at all this --
MR. TULL: They probably don’t have the null
and void language.
Diversified BReporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

202

MS. SZYBALA: They don’'t have the null and
void language.

MS. GLASOW: The sanctions. Yeah, the
sanction’s different.

MR. McCALPIN: That'’s the point I want to
raise. You’'ve raised it now. I was waiting for it.

We use the word voidable in 4(a) and the statute says
null and void. And there is a distinct difference
between void and voidable.

MS. GLASOW: Yes. I did some research on that
and null and void usually refers to the fact that the
agreement was void ab initio. That means at the time
the agreement made, it was already broken, that there
was no meeting of the minds, therefore, no agreement.

And when there is a violation of the agreement
after the agreement is made, then it becomes voidablé:
So it’s really just a matter of using the correct legal
language. I don’'t believe that a grantee isn’t even
subject to this law under our grant until they get the
grant.

So they can’t break it until after they get
it. So it almost -- it’s hard to think of a
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circumstance where it would be void ab initio, at very
beginning. So we use the term voidable, which means if
we find they broke the agreement afterwards, then we
can void the grant.

I mean, it doesn’t take away any discretion
from us to terminate that grént at the time that we
find there’s a violation and we’re able to take that

action. I think Congress very c¢learly said, 1f this

person has -- 1f this recipient has violated that
agreement, we expect you to terminate that grant. So

that’s the reason we're using that language and I've

doﬁe a language opinion on that that I can'provide you.
MR. TULL: I think this is akin to the problem

in the regulation you talked about yesterday where it

calls for a program seeking an injunction against

‘itself that the language in the statute uses a legal

term which is, I think, designed -- which arises out of
Congress’ intent to make a clear statement.

But they are both terms of art which have
significance legally within both state and federal
jurisdictions. And the problem we have encountered
particularly in this area because it does call for
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specific action for us is that to treat the use of term
null and void as if it was intended to use that as a
term of art would -- creates a legal conundrum we can’t
get out of. It doesn’t apply, because it’s not --

MR. McCALPIN: I don’t think 19 calls for
action by the corporation. It says which shall render
any grant or contractual agreement to prov#de funding
null and void. I don't think that calls for action by
the corporation.

MR. TULL: Well, it would cause us to stop
sending a check.

MR. McCALPIN: What?

MR. TULL: It would cause us to stop sending a
check. If the contract is null and void, meaning that
there is no contract, then our sending a check to the
program would be without any basis in having reached an
agreement or having any underlying contractual
agreement.

MR. McCALPiN: Just don’t send any more checks
to the program.

MR. TULL: well, that;s an action on our part.

MS. GLASOW: The legislative history uses the
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word termination, making it clear they expect us to
terminate that grant. And the cases that I looked up
under federal grant law that dealt with voiding of
grants and finding them null and void abk initio, I
mean, there were cases where there literally were
agreements that were void ab initio.

There were others where the viola;ion came
later. All dealt with termination rights, et cetera,
because mosgst federal agencies do have the same types of
hearing situations that we do, so --

MS. BATTLE: There are to me far-reaching
implications when you say vold ab initio. That means
somebody’s got to pay the money back. You’re saying
none of the dollars you have received should you have
recelved and somebody has got to pay them back, as
oppoged to saying voidable.

Now that we disgscovered and we had determined
that this act violates this law and Section 19, then
you don’'t get any more money prospectively. And it
geems to me that the intent here is to have the
agreement bind people to not commit fraud, but when
they do commit fraud, part of what happens is not only
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are you convicted, but you give up the right to get any
more money.

I don't think that it means go back and say ab
initio, from the onset that you did not have any
entitliement to the funds from the onset.

MS. GLASOW: Right.

MS. BATTLE: This could happen in the very
last month of a grant, and I just don’'t think that
that’s practical.

MS. GLASOW: That’s right.

MS. BATTLE: I don’'t think that’s what
Congress intended.

MS. SZYBALA: Exactly. This is like the
language on federal laws relating to federal funds.
This particular gection seems to be very inartfully
drafted and its intent is very haxrd to_discern, if you
take it just literally; and you can’t. And this, I
mean, the 0IG agreed completely with Suzanne’s memo
because it’s the only practical way to interpret this.

MS. BATTLE: Yeah.

MS. SZYBALA: I mean,-you have to live in the
real world.
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MS. BATTLE: And it is prospective.

MS. SZYBALA: Right.

MS. BATTLE: It’'s saying, you go to prison and
you give up the right to any more money, but not that
you somehow have to -- the recipient has to pay all the
money back.

John?

MR. BROOKS: I think the guestion is, is it
automatic or is it discretionary? And void means
automatically it’s kaput. Void, it will regquire some
action on the part of the corporation to declare it
void. PForget about the dollar.

MS. GLASOW: That’s right.

MR. BROOKS: And I think voidable, there’s a
distinct departure from the words of the statute. And
it seeums to me, the escape valve for us here would be
to say that it would be void after the final judgment
ig made, although the contract, technically
notwithstanding is -—-finai judgment after an appeal.

And where discretion, it seems to me, ought to
lie, is in the_~~ during thelpendency of an appeal.

And sbmehow, if we coﬁld work that in, that concept, it
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would be during that period that the contract would be
voldable after a final judgment of -- after an appeal,
it would be void.

MS. SZYBALA: The QOIG’s comments agreed with

what yvou just said. That is, for the -- there are two

things set up herxe as the violation. There’s a one and

a two or an (a) and a (b) item.

And the one is the recipient itself is
convicted and the two is an employee of the recipiént
is convicted. And on that one there’s -- you have to
look into it to see if the recipient was at fault at
all or was the victim of this committee.

But for the one, 1f the recipient itself is
convicted of false claims to the government, then that
victim -- that recipient shouldn’t be getting
government funds .

MR. McCALPIN: Regardless of an appeal.

MS. SZYBALA: Regardless. And that should be
void. i mean, given the definitions here of what a
violation of the agreement is, one and two, the 0OIG’s
comment was that one should be void and two should be
voidable, tw§ being if it’s an employee.
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MR. TULL: Maybe the answer --

MS. BATTLE: Can we hear from Tom? Just a
minute. Tom, did you have your hand up?

MR. SMEGAL: No.

MS. BATTLE: Oh, okay, I'm sorry.

Go ahead, John.

MR. TULL: I was going to suggest that maybe
the problem is, we’re using -~- we substituﬁed void and
voidable for null and void and it implies that we’re
trying to apply a legal standard by saying that.

The actual of import of what we’re seeking to

do here 1sg that the grant, in the event that there’s a

" violation agreement, that it’s terminated. So perhaps

what we should just say is, in 1640.4(a), instead of
saying voidable just say --

MR. HOUSEMAN: Terminated.

MS. SZYBALA: Terminated.

MR. TULL: -- shall be terminated without a
hearing. And then we just say what the result is,
ﬁithcut trying to apply some legal technical -- some
legal term as to what we’'re in effect doing.

MR. HOUSEMAN: Yeah, that’s -- but we have
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some other suggestions on this topic we’'re all working
here together.

MS. PERLE: I don’'t know if this is going to
work or not, but my suggestion is in definition of
vicolation of the agreement, instead of saying at the
end, regardless of whether thexre is an appeal, I would
say after any appeal, or whatever the appropriate words
to make it final. |

And then -- right -- or whatever. And then
underneath, in 1644 .4 (a), change voidable to --

MR. HOUSEMAN: Terminated.

MS. PERLE: -- terminated or whatever. And
then put a new sentence, which says during the pendency
of any appeal, LSC shall take whatever actions
necessary to safeguard the funds or whatever --
something similar to what Renee suggested before.

I think that does it. 1In other words,-if you
finally ~- if there’s been a violatiocn meaning there’'s
a final, so that this has finally been decided that the
recipient has violated something, then they’re out.

MR. HOUSEMAN: Then they are terminated. I
don‘t have any problems.
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judgment against them and the corporation thinks -- and

they’ve appealed, but the corporation really thinks it

is not a meritorious appeal and they both win, then the

corporation can take appropriate éction to safeguard
the funds.

MS. BATTLE: Yeah.

MR. McCALPIN: I would move that.

MS. BATTLE: Okay.

MS. PERLE: Okay.

MS. BATTLE: I think that resolves several
igsues that we’wve discussed, that if we can get the
language together on that I think we can --

MS. PERLE: Okay, I think we can get the
language.

MS. BATTLE: Everybody agrees with that.

MS. GLASOW: It’'s basically what Renee said
the outsidg, I think.

MS. BATTLE:. And I think John, too.

MS. GLASOW: I_think we agree in principle.
We’ll get the language --
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MS. BATTLE: And we’ll take the void and
voidables and null and voids out, and use the term
termination where appropriate.

MR. HOUSEMAN: Termination. I think that’s a
much easier -- yeah.

MR. McCALPIN: Look at the third last line on
page five. I think that should be 2{a) {1) and not
{b) (1) .

MS. GLASOW: Thank vou.

MS. BATTLE: (a) (1) 7

MS. GLASOW: Okay.

MS. BATTLE: Beéause you are talking about the
recipient and not the employee. Okay, that’s right.
All right.

MR. McCALPIN: Well, now wait a minute.

MR. HOUSEMAN: This is hard. We’ve got a
couple of others coﬁing after this.

MR. McCALPIN: Yeah, but this would not be
found against the recipient unless the recipient had
been found to have violated, and that’'s what (a) is.

MS. BATTLE: (a) is, yeah. [

MR. McCALPIN: (b} is the employee or board
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member.

MS. BATTLE: Employee. That’s right.

MR. TULL: (b} (1) is the recipient and (b) (2)
is the employee.

{Hubbub)

MR. McCALPIN: You’'re right.

MS. BATTLE: 2(b)(1l). 8So you’'re down to 4(a).

Anything else on -- we’re really down to
1640.5, Reporting requirements.

MS. GLASOW: We did want to change the
standard. At least, we want to talk about changihg the
standard in (b} (2).

MS. BATTLE: Okavy.

MS. GLASOW: We had several comments that said
and the corporation finds that the recipient has
explicitly or implicitly allowed the employee or board
member to engage. None of us seem to really know what

that means, so we thought of changing the standard to

- knowingly or through gross negligence. Is that right?

MR. BROCKS: Are you in the comment area?
MR. HOUSEMAN: No, we’re both in the --
MS. GLASOW: In the text of (b)(2).
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comment .

MS. GLASOW: Yeah.

MR. TULL: So 1640.4 (b}, and --

MR. BROOKS: {b) (2)7?

MR. TULL: No, it’s got to be up in
1640.2 (b) (2},

MS. BATTLE: Yeah. That may give more of a
legal standard that you could use to evaluate the --
yeah.

MR. HOUSEMAN: Right. We’ve bee struggling

with this language all along.
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MS. BATTLE: Yeah. I think that probably is

better than implicit and explicit, especially the

implicict.

MR. HOUSEMAN: I suppose they should have, my

concern.

MS. BATTLE: Okay. Now, are we at 1640.5, the

Reporting requirement? Are we goling to collapse this
reporting reqguirement?

MR. HOUSEMAN: Do we want to do that?

MS. GLASOW: Probably not on this one because
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this is basically requiring the recipient to take
immediate action, notify the corporation when they have
discovered there is a violation.

I mean, this is specific to something that is
very serious, has very serious consequences, so it’s
not a normal reporting requirement. Matter of fact, I
think one of the grant assurances already ;equires --

MS. BATTLE: This notice?

MS. GLASOW: -- this anyway, but we want to
put it also in this ruling.

MS. BATTLE: All right.

MS. GLASOW: It also, with the recipient
reporting quickly to the corporation, it helps them
show that they didn’t intenticnally or through gross
negligence allow the use of the funds to be wrongly
used.

MS. BATTLE: Okay. And is 1640.6 to remain,
the written policies?

MR. BROOQKS: I'm sorry, back up. You say
knowingly or with gross negligence? Do we want gross
negligence in there? Knowingly or‘negligently?

MS. BATTLE: I think‘grqss negligently.
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client trust funds when they
be because of some amount of

be too low a standard to say
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Well, the negligently --

It’s going to be negligent if you

be at any time like an
-- has been embezzling
come in. That’s going to

negligence and that would

just based on that that we

were going to cease to fund the program. That would be
whether it was something that was a higher degree of
wrongdoing on the part of the program and allowing it
to happen and not taking appropriate steps.

MS. SZYBALA: I agree. Gross negligence would
kind of require the program had notice of the problem

in advance and did nothing, as opposed to they just got

blindsided --

MR. HOUSEMAN: Right. They just weren’t
paying attention.

MS. SZYBALA: -- that there was this problem
‘here. I mean, they just didn’t know. Then they’'re
vietims. But |
if --
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MS. BATTLE: Because you can raise a internal
controls question --

MS. SZYBALA: Right.

MS. BATTLE: -- about somebody getting
blindsided. But to me, what you’re really --

MS. SZYBALA: But it’s after you tell them
that .

MS. BATTLE: Yeah.

MS. SZYBALA: And they didn’t fix it and then
that happens, then they were kind of grossly negligent.

MR. TULL: Right.

MS. SZYBALA: But they need that notice --

MS. BATTLE: Yeah.

MS. SZYBALA: - - before you cén call it gross.

MS. BATTLE: Because you’'ve got a high
standard for the actual perpetrator, which is a
criminal conviction. And it seems to me, for the
recipient to have the same level of culpability you
need to have a high standard as well.

MR. BROOKS: Because the sanction is pretty

gerious.

MS. BATTLE: Yeah, because of the sanction
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being as serious as it 1is.

MR. BROOKS: Here we‘re talking about an
employee, so --

MS. BATTLE: Okay. Anything else on 1640.5,
the reporting requirement? Call for that two or three
times. 1640.6, the policies and procedures?

MS. GLASOW: We will bring our recommendation
about that to you tomorrow, along with --

MS. BATTLE: On all of the others.

MS. GLASOW: -- all our other recommendations
on that issue.

MR. BROOKS: This may certainly be one that
will -- where it’s ﬁnnecessary.

MS. BATTLE: Okay, anything else? I'm sorry,
Tom?

MR. SMEGAL: Maybe you’ve already corrected
this, but on page 8, 1640.6 should be added into the
sections at the top.

MS. GLASOW: Thank you.

MR. BROOKS: Well, we didn’'t go on page 8.

MR. HOUSEMAN: Are we starting on ﬁhe text,
because there are some other changes?
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MR. ASKEW: We’'re through with the text.

MS. BATTLE: Let’'s go back through the Purpose

and definition. I think we really covered pages 9 and
10. But let’s go back to 8 and see if there are any
others.

MR. ASKEW: Well, we’ve got this part.

MS. GLASOW: Oh, yes, yes. We need to look at
the definitions, too.

MS. BATTLE: COQkay, is that just qui tam
action? Let me pass this out to the board. We’'ve got
some changes that the staff has proposed to the
language that we’ve got in the -- yeah, that’'s
everybody.

MR. BROOKS: Before we got --

MS. BATTLE: In (a) under the definitions, do
you have something on the purpose?

MR. BROéKS: Point one?

MS. BATTLE: Yeah, point one?

MR. BROOKS: 1Is it the general purpose or just
the purpose?.

MR. HOUSEMAN: Purpose.

MS. GLASOW: Purpose.
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MR. BROOKS: Where you say the recipients use

their LSC funds, is that a way we do it in the

regulations, or do we say corporation’s funds?

MS. BATTLE: We have used LSC funds.
MS. GLASOW: We probably have used both.
MR. HOUSEMAN: It’s interchangeable.

MS. GLASOW: I think it’s interchangeable.

Did you have a preference?

MR. BROOKS: I suggest conformance would be

desirable 1f we could figure out what we generally use.

MS. GLASOW: I think we used LS8C funds a lot.

I just am not sure that we never said corporation.

used LSC

funds.

MS. BATTLE: In this particular reg, we have
funds, I think throughout.

MR. HOUSEMAN: Oh, that’s right, LSC, non-LSC

MS. BATTLE: We have used LSC funds --

MS. GLASOW: And non-LSC funds in Section
1610.

MR. BROOKS: All right. Then I think the
éecond seﬁtence is really redundant. It doesn’t tell

us anything beyond what is obvious from the
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MS. GLASOW:
MR. BROOKS:

identify, et cetera.

what it deces if you

MS. GLASOW:

MS. BATTLE:

sentence?

MS. GLASOW:

not necessary.

MS. BATTLE:

MR. TULL:
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In the purpose?

This rule also functions to

It’s pretty obvicus that that'’s
read on one more section.

I was just trying to be wordy.

Do you want to strike that second

Do you want to strike it? It’s

Okay.

She likes it, right?

MS. SZYBALA: I like it.

MS. GLASOW:

Renee likes it.

MS. SZYBALA: I just think it’'s clear.

MR. McCALPIN: What?

MS. SZYBALA: I like the sentence because the

law itself‘is g0 difficult to understand on its face.

If you're a recipient, you read this law that says now

you’re subject to laws applicable to the use of federal

funds.

It’'s very scary. &And this is the place where
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you go to find out what that means, what other laws

that are applicable to the use of federal funds. Well,

they’re listed here. I like that sentence. I mean,
it’s not necessary. I'm not lobbying hard for it. But
it provides c¢larity. I think it’s useful.

MS. BATTLE: Well, it is in part, but let me
say this. It actually says that it provides notice of
the consegquences of the violation of such federal law.
We really don’t provide the consequences of each of
these federal laws, we provide the consequence of your
violating the agreement that we have.

MS. SZYBALA: Right.

MS. BATTLE: So that’s a little bit different.

MS. SZYBALA: That’s true.

MR. McCALPIN: Except if you violate the
federal law you violate the agreement.

MS. BATTLE: That's true, but we aren’'t
providing the notice of the consequences of the
viblation of the federal law.

MR. TULL: We don’t say you might go to jail.

MS. BATTLE: Yeah.
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MR. TULL: You might, correct?

MS. BATTLE: Yeah. What we say 1is, if you
violate this agreement that we have with you, that you
will follow this law, you will lose your funds.

MR. TULL: Can we prognose the consequences to
the grant?

MS. BATTLE: Yes.

MR. HOUSEMAN: For violations of ﬁhe
agreement .

MR. TULL: I think -- John, I think now we’'re
saying the fact that it is obvious that the purpose
section always is an obvious statement of what follows
and that --

MR. BROOKS: Well, no, I'm saying that the
first sentence is -- tells her what it’s all about.
That’s of course --

ME. TULL: But I think what‘the reg does do,
though, which is --

MR. BROOKS: -- the second sentence doesn’t

really add anything to her, just a plain reading of the

MS. SZYBALA: Right. I think the first

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




\mw

10
11
12
13
14
15
16
17
18
19
20
21

22

224

senﬁence is really wrong. I mean, I think that’s what
the first sentence has to say. But this reg does not
talk about recipients using their funds in accordance
with federal law related to the proper use of federal
funds, it just doesn’t. Because Congress used the
wrong words in the statute.

I think the first sentence has to say what it
says because that’s the statutory language and we have
to hark back to that. But that was a really improper
way forVCongress to describe these laws if they were
talking about the laws we’re talking about here.

And we’re talking about that recipients don’t
violate laws relating to fraud and abuse.

MS. GLASOW: It’s misuse. It’s misuse.

MS. SZYBALA: Right, not -- misuse, exactly.
So I think this second sentence clarifies what the
first sentence 1s unclear on because the law is so
unclear.

MS. BATTLE: This rule also functions to
identify applicable federal law and to provide notice
of the consequences to a recipient, their employees and
board members, of a violation of --
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MR. TULL: Isn’'t the problem though is with --

MS. BATTLE: An agreement to abide by such
federal law.

MR. TULL: What it does is, it identifies the
federal laws which are applied. I think the problem, I
think I understand now John’s problem, that it says to
identify applicable federal law. That’s just a generic
statement. And that’s the real meat of it because the
purpose of the regulation is to say these are the laws
that are applied to your funds by wvirtue of Section 508
-~ 504(a) (19). |

And it’s a list that is smaller. I think
Renee’s polnt is, it’s just correct -- is that it’s a
smaller list than all federal laws that apply to use of
federal funds. These don’'t involve, you know,
environmental protection act laws and all kinds of
other laws. Thisg is a very sgpecific, narrow list of
federal laws applying because that’s what Congress
intended,

MR. ASKEW: Z2-z2-2.

MS. BATTLE: The purpose of this rule is to
give notice to the recipients --
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TULL: As we get tireder, we get more

focused on the meaning of each specific word or its

lack of --
MS.
through this
together, we
make it work.
discussion.

MS.

BATTLE: Well, you know, each time we go

and we get our collective thought

clarify it and we make it simpler and we

So that’s the purpose of this
Go ahead.

GLASQOW: Yeah, we want it to be

enough because it’s just a general statement

the rule is about. We don’t want to get too

or we end up
MS.
MS.
MS.

identify the

restating the provisions.
PERLE: May I try this one?
GLASOW: ©Oh, good. What do you
PERLE: The rule also functions

federal laws which apply and to

general
of what

specifie

have?
to

provide

notice of the consequences to the recipient of a

violation of
employees or
MS.
MR..

MS.

such federal law by recipients or their

board members.

BATTLE: That sounds good.

TULL: Excellent.

BATTLE: Write that down.
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MS. PERLE: I wrote it. 1I’'ve got it. Thank
you.

MS. BATTLE: Now, what aboup the first
sentence? Did we ever get that first sentence fixed?

MS. PERLE: I think the first sentence is
okay.

MS8. SZYBALA: It’s kind of stuck that wavy,
becausge that’'s what the statute says.

MR. McCALPIN: Took out the word "generali"

MS. BATTLE: Yeah, took out.

MR. TULL: I think we should change it to the
proper migsuse of federal funds.

(Hubbub)

MS. PERLE: Related to the misuse of federal
funds. That’s actually what it really would say.

MS! BATTLE: All right. Anything else on
purpose, definitions, 1640.27

MS. GLASOW: Okay, definitibns.

MS. BATTLE: Let’s take the information that I
passed out to you.

MS. GLASOW: It came to our attention as we
studied this law that Section 3730(b) of Title -- what
Diversified Reporting Services, Inc.
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is it? -- 31, allows private action or third-party
action which are
called --

MS. BATTLE: Qui tam actions.

MS. GLASOW: -- qui tam actions.

MS. BATTLE: Yes.

MS. GLASOW: And that as we look back at the
legislative history, Congress in proposed iegislation
congistently accepted the gui tam actions. And I don't
think that'’'s what Congress is after. They want the
proper authorities to come in and investigate and
prosecute, or whatever, but not to allow third-party
actions.

And it would make it even more difficult for
us to try to find out whether it’'s a violation or not.
So we wanted.to add language that came right out of
prior legislation and back in the McCollum-Stenholm
legislation that would accept actions that would be
basically be the gui tam actions.

MS. BATTLE: Okay, I think that makes sense.
By accepting gui tam though, that doesn’t mean that the

corporation will not determine whether or not its funds
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are at risk based on whatever it is some third party
has brought, but just simply that this statute in this
provision, this reg, won’t be operative.

MS. GLASQOW: That'’s correct.

MS. BATTLE: All right. Okay, anything else
on 1640.2? We have covered (a) and we have essentially
covered (b) (1) and (2).

MS. PERLE: I wasn’‘t clear whethef we'd make
any similar change in (b) (2).

MR. HOUSEMAN: We're trying to work out
language.

MS. PERLE: I just missed that because I was
working on this --

MS. BATTLE: Yeah, I think we did. I have a
note that we’'re going to limit both 1 and 2 to the LSC
funds grant.

MS. PERLE: I don’t mean that. I’'m talking
about the appeal and conviction.

MR. HOUSEMAN: The what?

MS. GLASOW: What did we decide to do?

MR. HOUSEMAN: ©Oh, I thought you were going to
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MS. PERLE: I was working on 1 and my guestion
was whether we talked about 2 while I was working on 1.
I was sort of not focused on what you said about 2. In
other words, is the corporation going to wait until
after an appeal?

MR. HOUSEMAN: Oh, for 2, we’'re talking?

MS. BATTLE: Well,.z has more to do with the
issue of knowing and gross negligence.

MS. PERLE: Right. But my question is, are
you going to wait until there is a final -- there’'s a
final -- there’s finality on whether there was a
connection or a judgment? I just want to know that.
I'm not agreeing of disagreeing.

MS. GLASOW: In other words, if an employee of
a recipient has been found to have violated the law,
then there is a wviolation. At that point the
corporation would say, did the recipient -- can we
impute that to the recipient?.

MS. BATTLE: Yeah.

MS. GLASOW; And you would give a hearing on
whether they knowingly or used gross negligence.

MS. PERLE: Right, before the -- during the
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pendency of any appeal. I just want to knocw. I think
we could go either way, honestly, but --
MS. BATTLE: Yeah.

MR. BROOQKS: I think Linda brought out some

language --

MS. GLASOW: For one.

MR. BROOKS: -- which applied to (b) (1) and
(2) and (4). And that would entail presumébly striking

the language of 1 and 2 regardless of whether there was
an appeal.
MS. PERLE: Yes.
MS. GLASOW: That’s right.
MR. BROOKS: Right.
MS. BATTLE: Yeah. We’ll be consistent.
Okay, 1is ﬁhere anything in 1640.3, Contractual
agreement? Anything on 1640.4, Violation of agreement?
MR. HOUSEMAN: We’wve already added changes.
MS. BATTLE: Yeah, we’ve made some changes to
4. We’ve made —; veah.
MR. HOUSEMAN: Made changes to 4, yeah, 4(a).
MR. BROOKS: And 4(b) we did not discuss
gspecifically, but presumably that should be --
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MS. BATTLE: The same point, the same voidable
change to void final judgment after appeal.

MS. GLASOW: Yes. We're going to fix that.

MS., BATTLE: Okay. And we talked about
reporting requirements. It seems to me we’ve talked
about the rest of this, so 1f there are no other
observations or commentsg, let’s move on.

MR. McCALPIN: I think in S(a)(l); the first
line, the word "having" should be "has." The
recipient, having been charged.

MR. HOUSEMAN: Has, you’'re right.

MS. GLASOW: Yes. Thank vyou.

MS. BATTLE: 5(a) (1) .

MR. McCALPIN: Right.

MS. BATTLE: Has been charged. Okay? Let’s
move on. Let’s take a deep breath and move on, guys.
1637. Are we ready?

MR. TULL: One small change on the réferring
regquirement. The government entity or plaintiff. The

word plaintiff would only happen in a proceeding that -

MS. PERLE: Where is that?
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MR. TULL: That’s in 1640.5(c), governmental

entity.

MR. BROOKS: And what are you doing, John?

MS. BATTLE: "Or plaintiff" in (c).

MR. SMEGAL: Taking out "or plaintiff?"

MS. PERLE: Yes.

MR. TULL: Right. Because that would only
arise in qui tam.

MR. BROOKS: That’s right,

MR. TULL: Basgsed on my wide experience with

gul tam proceedings.

MR. HOUSEMAN: You didn't even know what the

hell it was a day ago.
MR. ASKEW: That’s what he said.
MS. BATTLE: I‘ve actually -- I’'ve been
involved in one, so I‘ve seen how it works.
{(Hubbub.)

'MR. McCALPIN: A general question. John,
where do we pick u? the restriction in 506 about non-
response appropriatedness act may be used to file a
suit -- pursue a lawsuit against the corporation?

MS. PERLE: I think -- have we done that
Diversified Reporting Services, [ne.
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already?

MS. BATTLE: I knew that.

MR. McCALPIN: We keep talking about funds and
when we can use funds involved. And there is this

restriction
in 506.

MR. TULL: I think the place that it would
probably naturally arise would be in 1630,.which is the
cost standards regulation which we are going to --

MR. McCALPIN: Ceost?

MR. TULL: Is this --

MR. HOUSEMAN: Yeah, properties and federal --

MR. TULL: -- allowable cost.

MR. HOUSEMAN: -- allowable cost.

MR. TULL: And it not impliedly within that
because of the -- because 1630 includes OMB circulars.
And I believe OMB circulars, as Alan sgaid yesterday,
state that funds can’t be used to sue the source of the

funds that gave them, or federal funds cannot.:

And that -- that implied the past. But now we
have an explicit -- we have an explicit restriction in
the act which would make that clear. So we could
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either state it or - I guess we could state it
explicitly probably.

MR. HOUSEMAN: Well, you could also put it in
grant assurance. This is a simple one, unlike --
doesn’t really need any explanation.

MS. BATTLE: You just can’t use our funds to
file a lawsuit against us.

MR. HQUSEMAN: Right. I mean, we-could put it
a grant assurance, too, you know.

MS. BATTLE: The guestion I had about this, it
really --

MR. McCALPIN: You could put an awful lot of
this in a grant assurance.

MS. BATTLE: It really goes further than that.
For example, 1if some employee of the corporation wanted
to file a lawsuit and wanted to have time to do part of

their investigation on our clock, it seems to me you

can’t do that. MR. HOUSEMAN: That’s right.
MS. BATTLE: Now are we ready to move on?
1637, Representation of prisoners. Do we need a

stretch, or is everybody ready to move on?

A PARTICIPANT: Well, we’ve got to change
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chairs.

MS. GLASOW: I guess we could use a stretch.
I'm hearing all the stretching noises.

MS. BATTLE: Okay, let’'s --

A PARTICIPANT: Could we have a five-minute
stretch?

MS. BATTLE: Yeah, let’s take a five-minute
stretch. We’ll mofe on to the next reg. |

(A brief recess was taken.)

MS. BATTLE: We are now back on the record and
we have before us 1637, Representation b0f érisoners.
We have a restriction in our appropriations bill for
1996 which precludes any representation of prisoners,
so we have a regulation which is a -- is this a new one
or a draft?

MS. GLASOW: It’'s a brand new one.

MS. BATTLE: It’'s a braﬁd new regulation,
1637, which sets out how we will implement this néw
statutory restriction.

John, do you want to give us some background
on how we came to the reg that we’ve got?

MR. TULL: It’s a fairly straightforward
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regulation, as you will see. The prohibition is
against participation in litigation on behalf of
persons who are incarcerated. The regulation seeks to
define incarcerated and what ig a prison. And as we
get to the definitions we’ll see what we stated.

This is a regulation in which the changed
circumstance issue is particular difficult because a
person can become a prisoner after litigation hags begun
and the duration of their imprisonment could be
anywhere from three hours to their life.

And so, the issue of what to do when there is
a change of circumstances given the fact that the
duration may vary a great deal is a significant
challenge that this seeks to find a proper balance for.
But that’s in 6307.4.

MS. BATTLE: 1I’'ve got a true-story example of
this reé. When I was a lawyer with legal services, I
had a client who came in and I began to work on his
case and then I gent him a follow-up letter to come in
and he didn’t respond to it. 1In a couple months I

didn’t hear frowm him, and then he finally came in and I

asked him, where have you been?
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And he said, "I’ve been detained." And he
had. But, you know, the reason I raise that now is
because thére are going to be instances in which, you
know, just simply because gsomeone has been detained it
ﬁay not come to the attention of a legal services
lawyer initially.

And there are going to be circumstances where
it’s ever so brief and unless we have someﬁhing in
place, we’ll never know that it even occurred.

MR. TULL: Well, we, as we looked at the
language that was used, the judgment that we came to
gsomewhat reluctantly because of the problem it created

was that the limitation is based on the incarceration,

~not on the conviction, so that it would include

pretrial detainees, for instance, as well.

So that, the issue of being detained, how long
the detention might take place is particularly
difficult, given what we read to be the intent of the
language.

MS. PERLE: John, I think LaVeeda raises an
issﬁe that I don‘t think has been addressed here about
what if the corporation doesn’t know that the person is
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incarcerated. Is that a violation?

MS. GLASOW: No.

MS. BATTLE: And that can occur, I mean,
becauge it can be ever so brief. How do we -- what
kind of internal control do we devise so that at least
there is some level of intent from the recipient’s
standpoint of view to ascertain that information but if
they don’t, after utilizing that, that we can hold them
harmless for not knowing.

MR. McCALPIN: I suppose you can always
regquire the client to tell you if he gets incarcerated.

MR. TULL: To use their one phone call to let
you know that they’re -- that’s really a dirty trick.

MS, BATTLE: We might put an intake form, some
little statement at the bottom, and if you are for any
reason detained, let us know. And if they don’t let
you know, you don’t know.

MS. PERLE: Does that mean they are late for
their appointment?

MS. BATTLE: Yeah, they just don’t show up for
their appointment. That cén‘happen, I'm telling you.
I‘'ve got --
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MR. McCALPIN: Detained could be very
expressive.

MS. BATTLE: Ch, he meant detained.

MR. McCALPIN: Yeah, but see, there are a lot
of ways of being detained that don’t involve a jail.

MS. BATTLE: That’s right.

MS. PERLE: I mean, it could be instead of
saying the client becomes incarcerated, it could be if
the recipient becomes aware that the client has become
incarcerated or something like that.

MS. BATTLE: I think in the commentary handled
what I raised.

MR. TULL: Yeah, because the prohibition is
not on knowing.

MS., BATTLE: It’'s on the incarceration, yeah.

MR. TULL: It 18 on the incarceration of

-prisoners, right. And there’s practical implications

to this that I think were not considered because there
wasn’'t a lot of discussion of this in the halls of
Congress as to what sort of nuance do you find --

MS. PERLE: Well, that may be something that -

-~ you could raise that in commentary and ask for
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suggestions.

MS. BATTLE: Yeah.

MR. TULL: I think we don‘t want to -- I mean,
we have a conversation with -- around the issue of
notifying clients that tﬁey should inform the program
in the event that they do become detained.

In conversations that we had with the American
Bar Aésociation around their ethical opinion, the
strong feeling as we looked at that was that, to say to
a client when they come in, well, if you’re put in jail
let us know is such a -- for some people it would be
just an out—andfout insult to start out your
representation of them with some implication you assume
they're going to end up in jail because they are poor
or whatever. 8o it’s a hard problem.

MS. BATTLE: It is.

MR. BROOKS: There’s a little sort of a
impetus for the client not to say they’re incarcerated
because they know, if they’re smart --

MS. BATTLE: They’'re going to lose their

lawyer.

MR. BROOKS: -- they’'re going to lcose their lawye
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MR. ASKEW: We are making no distinction
between a
priscn and a jail, are we?

MR. TULL: No.

MR. ASKEW: I think there is a distinction.
But the reg only speaks to -- but it does say federal,
state, and local prisons.

MR. TULL: Because 1t says local prison, our
read of that was that that includes jail. And there is
case law in which the term prison has been used to
include jails. But it’s not a term of art which is
intended to -- sometimes it is used to refer to places
where pergons who are convicted of felonies are held.

But it is not uniformly used as a term of art
to mean that. It‘s also used more broadly. And
particular issues speak of a local prison because
jails, loéal jurisdictions don’'t --

MR. ASKEW: Run prisons.

MR. TULL: Don’t incarcerate felons. That’s
ny understanding of that.

MR. ASKEW: Right.

MR. McCALPIN: Are we just raising issues
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willy-nilly here?

MS. BATTLE: It sounds that way. Well, we
were getting the background on this particular reg and
just surveying the background based on the history of
it and what the law sets out. What we probably need to
do is to begin with the actual rule and go through it.

MR. TULL: So the purpose states what I

stated, which is designed to state what the limitation

is.

MS. BATTLE: Okay, definition.

MR. McCALPIN: Now we get to it. Let me give
you an example under (b). In Missouri, if you are --

vou may be convicted and sent to Fulton, Missouri,

which is a state mental hospital. As I would read the

comment on page 3, involuntary mental commitment, it’s

that. And they’re there as a result of a conviction,

80 --

MS. BATTLE: A criminal conviction?

MR. McCALPIN: What?

MS. BATTLE: Are they there as the result of a

criminal conviction?

MR. McCALPIN: Yes. And they are in the state
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mental hospital.

MS. PERLE: We addressed that issue and kind
of kept coming back and forth in terms of how to
finally address it.

MR. McCALPIN: But it says it does not include
who are held in a facility that is not a prison, as in
the case of involuntary mental commitment.

MS. GLASOW: With that we were trfing to reach
somebody who was -- rack up.

MR. McCALPIN: Who was there not as a result
of a criminal conviction.

MS. GLASOW: Right.

MR. McCALPIN: I understand that. But you can
also have people there as a result of a criminal
conviction.

MR. TULL: I can’t remember why this was taken
out. We had a gualification of that originally, which
was involuntary commitment unless the person is held in
a facility which is under the jurisdiction of the

Department of Corrections. In an effort to get to that

MR. McCALPIN: Well, it’'s not done to the
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Department of Corrections.

MS. BATTLE: Because of their conviction for a
crime is really what we need to say.

MR. McCALPIN: That’'s right.

MS. PERLE: What if the person is not guilty
by reason of insanity, but is understood, well, they
can be committed. That’s a different situation, too.

MR. McCALPIN: That’'s a different situation.
But they are also committed after having been
convicted.

MS. PERLE: But the person who is insane but
not c¢riminally liable is not covered. You wouldn’t
suggest it should be covered.

MR. McCALPIN: I understand that.

MS. PERLE: Okay.

MR. TULL: Although an example you gave which
is where the person has been convicted but then sent to
an instiﬁution which 1s not a part of the prison system
and they’re just there beéause they’ve been found to be
insane and they’re held there, the statute doesn’t key
the ineligibility for representation off of the fact of
a conviction or not.
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It has to do with where you’re held. And
that, we consistently sought to apply that principle
which does not necesgssarily lead to a result which is
logical but is a reflection of what the Congress
appeared to intend.

MR. BROOKS: We also have in Massachusetts
commonly a commitment by the judge on arraignment to
the facility at Bridgewater for observatioﬁ. They're
there for 30 days from the criminal court, pretrial.
Is that incarceration within the meaning of it?

MS. BATTLE: It is, because you can be
accused. You don’t have to necessarily be convicted
under this definition. If you are detained by an
entity, a governmental authority, because you are
accused of a crime, even 1if it’s-during that 30-day
observation, it seems to me this applies.

MR. TULL: But the key there though would be -

MR. BROOKS: You’ve got the 90-day provision.
MR. TULL: The key would Be whether or not the
facility to which the judge sends the person is a
prison, which would be a place where a person is
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detained under the jurisdiction of the Department of
Corrections. And we
could --

MR. McCALPIN: But, yvou know, basically what
this is all about is that they were trying to get the
people who were filing éuit about prison conditions,
largely.

MS. PERLE: Well, except that there was -- I
think there was some discussion when this first came
out where we_said, "ITsn’t that what you want? Isn’t
that what you’re concerned about?" And the response
was no, we're concerned about -- yes, we’re concerned
about that but we’re also concerned about broader
things.

I mean, I think there is this notion of the
ability in here that if you are accused or convicted of
a crime, you really don’t deserve any state -- any
assistance.

MR. TULL: Law libraries, weight-lifting or
legal services?

MS. PERLE: Yeah, I don’'t agree with that. I
think that’s -- and I would have certainly been a whole
Hiversified Hepnrﬁnq Services, Inc.
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lot happier if they had just said prison conditions.
But they didn‘t, and I think the issue was raised with
people in Congress and they did not decide --

MR. ASKEW: Doesn’'t this turn on the word
incarcerated? And incarcerated doesn’t say anything
about a conviction. It just says involuntary physical
restraint. So it really -- in a federal, state or
local prison. So it really doesn’t speak ﬁo whether
someone has been convicted or not, it is whether they
are incarcerated.

MS. PERLE: That’s not really the issue.

MR. TULL: The board certainly could make a
judgment that a person who is held in a institution for
treatment of persons who are mentally ill after a
conviction or in relation to being charged with a
crime, the board can decide that that’s -- that that
should be deemed to be within the definition of
incarceration. |

That’s not -- I think that would be an
extension beyond messing with the language that

Congress chose or used. But there’s not -- I don’t

think there’s a reason not to do it.
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MR. McCALPIN: Aétually, it would be a
definition of prison, not only incarcerated.

MS. BATTLE: You know, Senator Domenici said,
during the Senate debate on this on September 29, 1995,
he really was talking about supporting and he gives a
whole list of things: political activities, abortion
litigation, prisoner litigation is what he says, the
same as the House welfare reform litigation, things
that don’t involve -- he’s talking about except
representing individuals on pgrticular matters that do
not involve changing an existing law.

It seems to me this gets back to legislative
intent, that the drafting here seems to key in on where
it is that you’'re held. But the intent was to get at
administrative appealsg filed by prisoners being not a
proper use of federal funds when you have scarce
resources for the poor.

and what we’ve really done based on the way
that the language in the 504 section is drafted is to
key in on exactly what it says by focusing_in on this
where yvou’re held business, as opposed to
administrative actions for priéoners, you know.
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I'm not certain that, for example, if you've
got someone who 1s going through a divorce that what
we’'re saying here 1s, and for some reason there is some
-- you know, this person is filing for this person to
get arrested for this, you know. This is what goes on
sometimes.

You'’ve got both_parties alleging that there’s
abuse, and so one will just go out and swear out a
warrant for this one to get arrested and the other one
will go out and swear out a warrant for the other one
to get arrested because you’ve got really spousal abuse
going on.

Was that Congress'’ intent that in that
instance. that once that woman has somehow been arrested
becauge the husband has sworn out a warrant for her
arrest that all of a sudden we can’'t represent her
anymore. Is that the result of what
we’'ve got here?

MS. PERLE: I think that that’s really taken
care of in change of c¢ircumstances. I think that’'s
addressed in the change of circumstances provision,
that particular situation. I think that what we’re
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really talking about is still the situation where the
person is being held in a facility that is not a jail
but they are somebody who has been either accused of or
convicted of a crime.

That’s really the issue I think that is being
raised. And I think the bocard can decide. I think
that’'s a policy decision the board can make.

MR. SMEGAL: If we’re looking at the language
on 6 and 7, I have two questibns. Why are we using the
word accused in 2(b), rather than arrested for? I
mean, is there a different intention in 2(b)? In 2(b)
it says incarcerated because they have been accused or
convicted of a crime. Why accused? Why not arrested
for?

MS. PERLE: Well, they have to be
incarcerated.

MR. SMEGAL: No, I'm not'looking at that. The
rest of it is there; But why_is the word accused?

MR. TULL: As opposed to arrested for?

MR. SMEGAL: Arrested for, yeah. I mean, can
you be accused of a crime and -- can you be accused and
incarcerated? Don’t you have to.be arrested?
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(Hubbub) .

MR. BROOKS: Maybe you never get.

MR. McCALPIN: Then you’re not incarcerated if
you'’re out on bail.

MR. SMEGAL: You’re not incarcerated then.
And also, why are we expanding -- I heard what you just
said, I'm sure, but why are we expanding - - this says
litigation of 504 (a) (13) or whatever that says,
litigation. And here I looked at 1637.3. The last 10
words refer to administrative proceedings.

MR. McCALPIN: You should have been here
yvesterday.

MR. SMEGAL: Where did that come from?

MR. McCALPIN: You should have been here
yesterday. We went through this.

MR. SMEGAL: You did?

MR. McCALPIN: In connection with another
regulation.

MR. TULL: Do you want to face the definition
thiﬁg? And then Tom raises an issue that I was going
to discuss when we got to the prohibition, because it
was a deliberate choice to make that, which I would be
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happy to explain.

MS. BATTLE: Let’s just walk through. We're
bouncing, and I'm responsible for some of that
bouncing, too, I know. But let’s try to discipline our
discussion to the actual language that we have befcre
ug. Is there anything else in the definition section
that we want to change?

MR. McCALPIN: Yeah. I think tha£ we need to
have a better understanding of 2(b). It means any
facility maintained by a governmental authority for the
purpose of housing persons who are incarcerated because
they have been arrested or accused or convicted of a
crime.

And then I refer you back over to page 3, the
commentary. And it says the definition does not
include held in a facility that is not a prison, as in
the case of involuntary mental commitment.

Juvenile offendérs are persons in home
detention and I think the juvenile defenders is another
real problem because I don’t know why a juvenile -- the
juvenile court facility in St. Louis doesn’t come
within the definition of a prison.
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MR. TULL: That judgment was based on what
appears to be the law in nearly all states, perhaps
every state where juvenile offenders are treated
differently and they do not consider the facilities the
juveniles are held in to be prisons, as that term is
used as a term of axrt.

That is not toc say the board couldn’t expand
this to include that, but the judgment we made was
based on a -- with regard to juveniles on the narrow
reading of the meaning of the term "prison."

MR. McCALPIN: I think we need to have
discussion and resolution on the involuntarf mental
commitmeﬁt in the hospital as the result of a
conviction or the juvenile defender -- offenders. I
think that there is a strong feeling that we ought not
be involved in representation of juvenile delinquents.

MS. BATTLE: Qkay.

MR. McCALPIN: Which is what’s involved here.

MR. SMEGAL: Well, let me refresh your memory.
When we used to fund the national support centers,
there was one called the National Ceﬁter for ?outh Law,
which is having its 25th anniversary dinner tonight, by

Hiversified Reporting Servinés, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




\W/

10

11

12

13

14

15

16

17

18

19

20

21

22

255

the way, in San Francisco.

But that’s all -- that’'s essentially all they
did. They represented kids in detention facilities.
And unless you have that here, Bill, they couldn’t have
done anything they were doing. And I don’t think
that’s what this law was intended to --

MS. PERLE: And originally -- original laws --

MS. BATTLE: Michael, why don’t you come up to
the table so we can --

MR. FERRY: Sure. Well, I just wanted to
raise a flip side to what Mr. McCalpin is talking
about. We have a facility in St. Louis that is called
the State Hosgpital on Arsenal Street. And the State
Hospital is operated by the Department of Mental
Health, so it is a governmental facility.

But it serves dual purposes. It has people
who are there voluntarily who would not be covered by
this because they are not incarcerated under this
definition. But it also has people who are there
involuntarily for civil commitment with no criminal
aspect at all.

But they are there involuntarily because they
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are a danger to themselves or to others in a facility
which I think would be the definition of a prison here
because it is -- one of its purposes is to keep people
who have been accused, because it also has pecple who
have been found not guilty by reason of insanity or

unfit to stand trial. So I think those people may be -

MS. BATTLE: But none of those people --

MR. FERRY: -- caught here, too. That’s not
necesgsarily --

MS. BATTLE: But none of those people that you
described, Michael, as I heard you describe them, haye
been convicted of a crime and are incarcerated because
of it or have been a resident.

(Hubbub)

MR. McCALPIN: -- required by the statute. 1In
any litigation on behalf of a person incarcerated in a
federal, state{ or local prison. And then we define
prison as a facility maintained by a goveranment for
purposes of housiﬁg persons who are incarcerated
because they have been arrested, they may have been
arrested or convicted of a crime.
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MS. BATTLE: Would those people be considered
prisoners, the people that are in that facility that
you talked about?

MR. FERRY: Well, I wouldn’'t consider them
that, although they can’t leave.

MS. BATTLE: Yeah.

MR. FERRY: But they are not criminals. Your
definition incarcerated just says really sémeone who is
involuntarily restrained. It makes no reference to the
criminal or civil origin of the reason for that

regstraint.

- Well, if it is a hospital more than a prison, but it

serves the function of a prison, it might -- that‘s the
only point I wanted to make.

MS. BATTLE: Andrthe reagson I raised that
issue about prisoner is because, again, the Senate
debate talked about prisconer litigation, sol--

MR. TULL: A fix for the problem that Mike
just raised, whichlwould be just a éivil commitment of
someone in a facility which might also house persons
who have been convicted of a crime but sent to the
facility becauserthey are insane would be to change --
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would be done in two ways.

One would be to collapse (a) and (b)) together.
The other would be to move the language regarding
having been arrested for an convicted of a crime to the
definition of incarcerated so that it would read
incarcerated means involuntary physical restraint of a
person who has been accused, arrested for, or convicted
of a crime in a facility dedicated to such restraint.
And then just stop, put a period after incarcerated in
the definition of federal, state, and local prison.

MR. SMEGAL: Yeah. I like that.

MS. BATTLE: That's a good fix. Put a period
where in (b)?

MR. TULL: After incarxcerated, so that the
rest of it is moved up.

MS. PERLE: Would vou read that again, John?

MR. TULL: So (a) would read: Incarcerated
means the invblﬁntary physical restraint of a person
who has been arrested for or convicted of a crime in a
facility dedicated to such restraint.

And then federal, state, or local prison would
mean any facility maintained -- and I would like to
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suggest that we change "by" to "under" for a reason
that I’'1ll explain in a minute, maintained under
governmental authority for purposes of housing persons
who are incarcerated.

MR. McCALPIN: John, I thiﬁk your added clause
maybe is better at the end of (a), rather than the
middle. Restraint of a person --

MR. SMEGAL: After restraint, comma?

MR. McCALPIN: Yeah.

MS. BATTLE: Yeah.

MR. McCALPIN: Well, I don’t know. It
modifies person. You may be right.

MS. PERLE: No, I think it modifies pexrson.

MR. McCALPIN: No, it modifies person.

MR. TULL: The suggested change of under
governmental authority as opposed to by is that, it was
pointed out to us that some states now contract with

private prisons to house people and presumably that

"would be under the --

MS. BATTLE: Under governmental authority,

okay.

MR. TEITELMAN: And I think T would deal with

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
' WASHINGTON, D.C. 20005
(202) 296-2929




\wi

10

11

12

13

14

15

16

17

18

15

20

21

22

260

Mike’s case. That’s a hospital. What he’s talking
about is a hospital to some people in there, it’s
dedicated as a hospital, whereas another facility
repregented, which ig dedicated for not -- it’s a

forengic unit of the state prison system, and that’s a

different situation entirely. We are not talking to
mass murderers and all that. That is a different
story.

MS. BATTLE: Okay. I think that by moving
that language up and then using the word incarcerated,
which will then include the definition that you already
have set out, that that clarifies the problem.

MS. PERLE: I just -- one point that I'd like
to make about the juvenile, I think we haven’'t resclved
the juvenile --

MS. BATTLE: No, we haven’'t.

MS. PERLE: -- facility. At one time, the

Legal Services Corporation Act prohibitioned

representation of juveniles. That was amended in 1977,
and specifically because, as I recall -- I don’t have
the legislative history in front of me -- but

specifically because I think in most states juvenile

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, NW. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




p—

I\'\anvy’ '

10

11

12

13

14

15

16

17

18

19

20

21

22

261

proceedings are basically civil, they are not part of
the criminal system.

Now, of course, what’s been happening lately
in more recent years is that more and more children are
being tried as adults and are in the criminal system.
We are not suggesting that if a child has been tried or
has been convicted as an adult and is in the criminal
system they shouldn’t -- that we should be able to
represent them.

We are not suggesting that with this, just
that if they are under the jurisdiction of the juvenile
authority in what is essentially a civil proceeding and
they are being held as a result of that in a detention
facility, that they should not be included in this.

MR. McCALPIN: I'm not at all sure that when a
child is certified for trial as an adult he is
necéssarily moved out of and/or added into downtown, is
he?

MS. PERLE: I think that it may vary from
state to state. rIydon't know.

MR. McCALPIN: I don’'t know. When a child is
certified for trial as an adult, is it moved out of the
Diversified Reparting Services, Inc.

1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 206-2929




ey

10

11

12

13

14

15

1le6

17

18

19

20

21

22

262

juvenile detention facility to the city jail?

MR. TEITELBAUM: No, not necessarily. It is
the holding house. They.put on there, reformatory or -
- they put in a more highly secure place. But not

necesgarily, but if they are certified as an adult,

" they get -- you know, for an adult crime they’'d be

outside of our appropriate representation.

MS. BATTLE: Well, I think by --

MR. McCALPIN: They’d be kept in a juvenile
detention facility though?

MR. TEITELBAUM: I don’t think they’re kept in
what -- you referred to Vandeveer {(phonetic). That’s
more minimum security. They‘re moved to someplace else
that’s much more maximum security.

MS. BATTLE: I think that then with the
changes that we have made to our definition that the
language in -- on page 3 explaining 1637.2 is
consistent with that change. Because what we’re really
doing now is clarifying what a prison is and what
incarceration is. And it seems to me that we can leave
this language as is.

And in taking up what Linda just suggested,

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250
WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

16

17

18

19

20

21

22

263

that if a juvenile offender is not in a prison, then
that person is not covered by this, or if a person is
in a place of involuntary mental commitment but they
are not incarcerated because they have not committed a
crime or been arrested for committing a crime, then
they are not covered by this. I think --

MR. BROOKS: Excuse me. I wonder if
involuntary commitment shouldn’t be modified by other
than as a result of a criminal.proceeding.

MR. TULL: Yeah. I think it sounds like given
the conversation we need to have a sentence devoted to
the mental commitment distinction because it’s --
because there are -- this statement is over-broad.

MS. PERLE: In the preamble;

MR. TULL: 1In the preamble.

MS. BATTLE: Okay, veah.

MR. McCALPIN: Let me ask you a guestion.
More and'more --

MS. BATTLE: Are juvenile offenders not --

MR. McCALPIN: Oh, I'm sorry.

'MS. BATTLE: -- in the adult criminals?

MR. TULL: ©Not in the adult. Not charged as
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an adult.

MS. BATTLE: Not, vyeah.

MR. BROOKS: Well, the point there is whether
they are in an adult prison. I think if théy're in a
juvenile detention center, that’s not a prison.

MS. BATTLE: In an adult facility.

MR. TULL: That’s an interesting existential
gquestion whether -- |

MS. BATTLE: Not arrested and tried as an
adult. Not arrested or --

MR. TULL: No, John’s gquestion was where a
person
-- it was what Bill referred to, someone is charged as
an adult, a juvenile, but they are not moved intoran
adult facility. They are held -- continue to be held
in a juvenile facility. Does_the fact that they are --
I mean, they would fit within the definition of a
person held in a -- let’s
see --

MS. PERLE: Facility maintained by --

MR. TULL: -- facilitylmaintained by the

governmental authority for housing a person who is
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incarcerated? It would for that person become a
prison, even though for others who are in the juvenile
system it would not. Which, I think, really makes vyour
distinction abeout that a juvenile is‘not deemed to be

charged with a crime, that it is a proceeding which

ig ~--

MS. BATTLE: It’s civil.

MS. PERLE: Yeah.

MR. TULL: TIt’s a c¢losed facility -- if that’s
correct.

MS. BATTLE: If it’s a civil detention as
cpposed to a criminal detention. Yeah, so we need to

really kind of spend some time explaining these
distinctions, by taking, by breaking out involuntary
mental commitment and adding what John has suggested,
by breaking out juvenile offender and clarifying the
status of the juvenile as having some bearing on
whether or not it is a criminal detention which would
be covered, as opposed to a civil detention, which
would not.
And persons in home detention, if they’ve been

arrested and because the ?rison is overcrowded the

Diversified Reporting Services, Inc.

1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




10

11

12

13

14

15

.16

17

18

19

20

21

22

266

court just says, "Here’s a little thing around your
leg. You stay at home," are they detained? Is the
house at that point serving as a prison?

M8. BATTLE: Well, it says not.

MR. TULL: No. It says that the judgment here

was not.

MR. McCALPIN: But let me ask --

MS. BATTLE: All right, Bill.

MR. McCALPIN: -- some guestions about the
last paragraph on page 3. Do we want to say which the

corporation will resolve on whether a person is
predominantly incarcerated or free? Are we inviting
the programs to send us their questions and we’ll
resolve them or are we resolving them in the next
sentence? |
MS. PERLE: Do you have to ask the corporation
whether you can represent a'particular person?
MR. McCALPIN: Is that what we intend by ﬁhe
first sentence?
MR. TULL: No.
MS. PERLE: No.
MR. BROOKS: Can't we gay which the regulation
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resolves on the basis?

MR. McCALPIN: Yeah. Then it’'s not future,
which the regulation resolves.

MR. BROOKS: Yeah, resolves, the best we can
do it at the time, at the moment.

MR. McCALPIN: Then my next question is,
recognizing that increasingly there is a practice
toward the end of a service of a sentence of sending
people to a halfway house, what happens about people in
a halfway house? And there afe lots of those in the

state, including the recent Attorney General of

Missouri.
MR. TULL: Meaning that the ?erson works but
spends -- sleeps there at night?
| -MS. PERLE: No. 1It’s a different facility.
MR. McCALPIN: It’s -- I think it_depends.
MS. BATTLE: Like halfway free, halfway
detained.

MR. McCALPIN: Sometimes they are free to go
out in certain hours of the day and come back at night.
Sometimes they are permitted to accept employment,
sometimes night. But they currently are expected
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back -- well, almost always expected back every night

or maybe sometimes they give them

a --

MS. PERLE: Weekends.

MR. McCALPIN: -- 24- or 48-hour pass. But
it’s --the idea 1is to transition them from a prison or

jail into society.

MS. PERLE: I don’t think they aré in prison.

MR. McCALPIN: Huh?

MS. PERLE: I mean, they may still be under
the jurisdiction of the prison.

MR. SMEGAL: Courts.

MS. PERLE: Of the courts. But I don’t think
they’re in prison. I think if a person is on work-
release from prison and goes out during the day and
works and comes back at night, that they’re still a
prisoner.

MR. McCALPIN: No, no.

MR. SMEGAL: It’s kind of a home detention,
isn‘t it? I'd congidexr that almost a home --

| MS. BATTLE: Halfway house is like a home
detention?
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MR. McCALPIN: No.

MR. SMEGAL: It’s somebody else’s home.

MS. WATLINGTON: Is any part of the pfison
system'directed toward community service?

MR. McCALPIN: Yeah.

MS. WATLINGTON: They’re under the -- still
corrective service.

MR. McCALPIN: Sometimeé.

MS. WATLINGTON: This particular one, I don't
know where it would be.

MR. McCALPIN: What do you do? Halfway house,
are they in prison or not?

MR. TULL: I would consider them to be but you
would consider them not.

M8. PERLE: I would consider them not to be.
I think they are not.

MR. TULL: I think under the definition they
are involuntarily physically restrained.

MR. McCALPIN: Yes, they are.

MR. TULL: As.they are in a facility which is
maintained under government authority for the purposes
of housing persons who are incarcerated. I don’t --
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MS. PERLE: Let me put it this way: I don’t
think they should be included.

MR. TULL: Well, I don’t think they should be,
but I’'m not gaying --

MS. BATTLE: Okay, halfway house included.

MS. PERLE: No, but Congress didn't demand
this. Only this definition does it.

MS. BATTLE: It says incarcerated;

MR. BROOKS: But that is beyond -- they may
have the period of their sentence.

MR. McCALPIN: Yes, it is.

MR. BROOXS: So in a sense it’‘s --

MS. BATTLE: Serving time.

MR. BROOKS: -- a projection of a prison which
they have been attending regularly.

MR. TULL: Attending?

A PARTICIPANT: Like church.

MR. McCALPIN: Sometimes it’g the last 90
days.

MS. BATTLE: Okay. So we resolved that issue.
Do we need to comment on 1it?

| MS. PERLE: I think we definitely need to
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comment on that because --

MS. BATTLE: Let's comment on the halfway
house. Let’s give our assessment based on a reading of
the regulation and put it out for comment. I think
that, based on our definition, that I agree with John.
If you apply the standards that we have set out in our
definition, that person is excluded from our
representation.

Okay, now we are down to the prohibition,
1637.3.

MR. TULL: Tom raised the question regarding
the final clause in thisg, which is nor may recipients
participate in administrative proceedings on behalf of
guch incarcerated persons.

The conversation we had yesterday was around
the fact that we consider litigation to mean an action
filed in a court of law. Thisg is an invitation to the
board in this regard to say, and in addition to that we
believe that Congress intended to proscribe
representation in administrative hearings, in
administrative matters.

The discussion that we went through internally
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around this issue was a belief that Congress did intend
to stop persons from being able to participate in
administrative hearings challenging conditions of their
incarceration and that even though they used the term
litigation, that their intent was other than that and
that our recommendation to the becard would be to
reflect that because we believe that’'s what they meant.

We considered limiting the representation,
limiting the pfohibition just to such administrative
matters, had a discussion internally around the very
limited circumstances in which someone might be
represented in an administrative hearing as a prisoner
that would.be other than their conditions of
incarceration, and it would be an extremely rare
circumstance.

And the gentle proddings of the Inspector
General in conversations with him agreed that we shouid
extend this to all administrative proceedings. And
that’s what our recommendation --

'‘MS. BATTLE: Someone who is an inmate who 1is
trying to get SSI and they need help.

MS..PERLE: Well, this is a real examplé of --
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gsomeone called me and said that they had a client who
was mentally disabled, who had been on S8I, and SSI
then charged that there had been an overpayment and was
trying to recover it from this person and his mother.
And I’'m not exactly certain how that all works out.

This person was then subsequently arrested and
convicted of a crime. So it wasn’'t an issue about
whether he should be on SSI during his period of
incarceration, it was whether he should be forced to
pay back the benefits that he had gotten prior to the
time that he was incarcerated.

This definition would say since he was
incarcerated now you couldn’'t repregent him on that S8SI
case.

MR. McCALPIN: Wailt a minute. But we defined
litigation yesﬁerday not to include an administrative
proceeding.

MS. PERLE: I agree with you.

MR. McCALPIN: But this --

MS. PERLE: This does.

- MR. McCALPIN: This says participate -- oh, I
see, administrative hearing. I’m under the --
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MS. BATTLE: And the reason for this --

MS. BERGMARK: It doesn’t redefine litigation.
It just extends to administrative representation.

MS. BATTLE: And the reasoﬁ for this is that I
think more than the case that Linda just pointed out, I
really believe the administrative proceedings
envisioned by Congress had to do with prisoner appeals
about their conditions. |

MS. PERLE: I agree with you and I don’t think
that we would disagree --

MS. BATTLE: You know, I don’t think that they
were attending to reach that SSI appeal.

MS. PERLE: I think that’s right --

MS. BATTLE: I think they were intending to
reach how you handle priscner condition cases.

MS. PERLE: And an earlier version of this did
limit the administrative proceedings to prison
conditions, complaints about prison'conditions, which I
don’t think the language of the legislation includes
but I do think that Congress inténded to iﬁclude.

MS. BATTLE: Yeah.

MS. PERLE: So I don’t think that we would
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have a great objection to that. But I think we do have
an objection to a general ban on administrative
proceedings.

MS. BATTLE: It’s such a small slice though,
Linda. I think it’s a significant slice to somecone who
is in the position that you just talked about. But if
we are precluded by law from representing anybody who
has been incarcerated --

MS. PERLE: Well, we’re precluded from
representing them in litigation.

MS. BATTLE: In litigation, then I -- are you
saying we could give them referral advice? What is it
that we can do for that person?

MS. PERLE: Well, I think that we should be
able to represent them in the 8SI situation. That’s
your call._

MS. BATTLE: Yeah. I -- go ahead, Tom.

MR. SMEGAL: Well, I'm not on this committee,
but I'm with Linda on this oﬁe. I think we should
eilther take out the second part, as I suggested
earlier, or limit it to administrative proceedings
regarding prison conditions.

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




-

10

11

12

13

i4

15

16

17

18

15

20

21

22

276

MS. PERLE: Or in prison then, or something
like that.

MR. SMEGAL: Or whatever magic word you could
use.

A PARTICIPANT: What was the word that we --

A PARTICIPANT:. This isn’t right on point, but
what do you do wiﬁh individual who is in prison or
pertaining to get sued for divorce, I mean, and is
indigent. Can’'t be represented? Has to go pro se?

A PARTICIPANT: What’s that?

A PARTICIPANT: Civil dissolution?

A PARTICIPANT: That’s what Congress is upset
about.

MS. BATTLE: Well, but the problem is, this

says litigation, so it goes across -- it cuts across

‘all litigation. It cuts across a divorce. It cuts

across --

MR. SMEGAL: Well, I don’t thiﬁk we should go
further thén litigation. I don’t think administrative
proceedings are there. But I'm not on this committee.

MS. BATTLE: Yeah.

MR. BROOKS: Congress could easily have said
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so if they had wanted to.

MS. BATTLE: The problem is, I think that
Congress 1is in part saying, "We don’t want you using
L8C funds, as limited as they are, representing pecple
that are in prison for any reason." Whether we like
that or not, I just think that that’s part of what the
impetus is for these restrictions.

MR. SMEGAL: Well, they knew how to say that
though. When they wanted to say you can’'t represent
somebody, that’s what they said; That isn‘t what they
say here. They say litigation, and the specific word
is --

MS. BATTLE: And their word, any litigation,
may‘meén that their view -- we certainly define
litigation as in court, but their wview of litigation is
adversarial proceedings -- could be.

MS. PERLE: Well, it$could be, but we don’t
know.

MS. BATTLE: Yeah.

MS. PERLE: I mean, they clearly were upset
about the big jail lawsuits.

MS. BATTLE: veah.
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MS. PERLE: Especially those thatldealt with
conditions of incarceration were prisoners were
demanding in court that they get color TVs and weight
rooms. I mean, we know that they were upset about
that.

MS5. BATTLE: Ernestine, what are your
thoughts?

MS. WATLINGTQN: I really think -- I think
that they are thinking, taking litigation and
everything that that amounts to what John says, because
that is their survival, you know, and that usually mean
families. They have such high -- and the other things,
go I really -- but I know the major thing with those --
I guess we had those hearing in Pennsylvania about the
suing, ydu know, for those conditions and things.

MS. BATTLE: John?

MR. BROOKS: I think it’s a matter of policy,
really. I think as far as the statute is concerned,
litigation to me means litigation in the normal sense
of litigation in court.

If we, as a board, choose to extend it to
administrative proceedings, which may well be what
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Congress had in mind but didn't say,_that's a decision
I think we ought to make. Now, we have in general make
a decision that that’s not extend these restrictions
and limitations any further than we have to by virtue
of the legislation.
| This will be contrary to that principle, it

seems to me. And I think I'm inclined to take this
language out of here and limit it to litigétion. If
Congress wants to second-guess us on it, so be it. But
I don‘t think they have precluded our limiting it to
litigation in the usual sense of court cases. So I’'d
leave out the administrative proscription.

MR. SMEGAL: Excuse me, 1f I may. In 15 they
use the word litigation and in 17 they say a
proceeding. So these people who wrote this knew what -
- used different language to cover different
circumstances.

MR. McCALPIN: Look at 8, if it’s the one we
dealt with yesterday. There we concluded that
litigation was limited to c¢ivil actions in court and

did not include representing a --

MR. SMEGAL: Well, that’s another example that
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would support my position because they go on to say
it’s either litigation or a pre-complaint settlement
negotiation. MR. McCALPIN: That's right.

MR. SMEGAL: I mean, if you want to construe
litigation broadly as you would have us here in 17 or
15, or wherever we are, you would need that other
language, pre-complaint settlement negotiation. That's
part of litigation. MS. BATTLE: Let me just take
some of the language from the December conference
report from the House report language and from the
Senate debate on this particular issue to see if that
helps to enlighten us as to what Congressional intent
was.

First of all, the text was, as I think Tom
just mentioned, any litigaticon on behalf of a person
incarcérated in a federal, state or local prisgson. Then
in the December conference report the language wés
representation of federal and state prisoners and civil
actions.

Then in the House report language in
subsection 8 of 504.16, it read, representation of
federal, state or local prisoners in civil litigation.

Nliversified Beporting Services, Inc. .
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005.
(202) 286-2929




(-

10

11

iz2

13

14 .

15

16

17

18

19

20

21

22

281

And then ultimately what Senator Domenici talked about
was prison iitigation. So in all of those instances it
geems clear civil actiocons, litigation that they’'re
talking about, prisoner litigation, I think that when
they say prisoner litigation, quite frankly that
Senator Domenici was talking about as it relates to
terms and conditions of their incarceration. So --

MR. SMEGAL: Yeah, those terms are all
consigtent. You can’t get a civil action number unless
you‘ve got litigation.

MS. BATTLE: Yeah.

MR. SMEGAL: So --

MS. BATTLE: I'm just giving everybody the
benefit of at least that background for what it’s
worth. We need to take a look at that.

Suzanne, what’s your thought?

MS. GLASOW: Well, I was just looking at the
legislative history. I mean, they do use the word
litigation, and I agree with Mr. Smegal that throughout
they seem to know what they’re talking about because
they do use litigation some places, proceedings other,
and more definitely language other places.
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It really is reliance on the legislative
history that lets us know that they are concerned about
actions regarding prison --

MS. BATTLE: Conditions.

MS. GLASOW: -~ facilities and conditions. It
really would be a policy decision by this committee.
You’re not redefining litigation but vou are extending
the prohibition to administrative proceediﬁgs, either
to just prison condition actions or beyond. That would
be a policy decision by this committee. It is not
required by this legislation.

MS. BATTLE: I say we put it ocut for comment
with prison conditions in it. What’s your thought?

MR. McCALPIN: I would extend the prohibition
to administrative proceedings involving prison
conditions.

MS. BATTLE: Yeah. I think that’s because
what we’'re trying to do is to embrace as much as we can
Congressional intent and the intent from every -- from
the text, from the conference report, from the House
report and the Senate-debate has to do with civil
actions, litigation, and prison litigation.
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So to extend it to administrative proceedings
involving prison conditions includes their intent, the
full intent of Congress, it seems to me. We’ll put it
out for comment, and if somehow we hear that we aren’t
being expansive --

MR. McCALPIN: Well, it’'s more than comment.
It’'s going to be in --

MS. BATTLE: It’s an interim rulevat this
point. But if we hear back that we aren’t being
expansive enough, then we can be.

MS. GLASOW: Right.

MS. BATTLE: - But I think what we’'re attempting
to do really here is to be as expansive as necessary to
cover all of what Congress intended.

Do we have any thoughts from the Inspector
General on. this? |

MS. TARANTOWICZ: VIt's obviously a policy
decision. We I beiieve in our comments to management
had recommended including administrative proceedings
based on that -- in part on that December conference
report language that you’ve read which before listing,
among which is prisoner litigation, it had the phrase

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




19

11

12

13

14

15

16

17

18

19

20

21

22

284

"litigation and related activitiesf"

And it goes on to list about seven different
types of préhibited, gquote, litigation. In that 1list
is also includes things that -- like evictions, which
also include -- which the prohibition also includes, I
think, administrative. 8o I don’t think they were very
precise in the language.

So again, it is a policy decision based on the
original intent in this regard. That was our only
thought on that issue.

MS. BATTLE: Okay?

MR. MEYER: I have one other thing to add,
other than that, which is that they did use the word
litigation in another context where I think they
probably méant it broadly because their abortion
prohibition uses the word litigation. But I looked and
I found three where they used litigation.

We’ve discussed the other two. We didn’t discuss
abortién, where I know they mean it broadly.

MS. BATTLE: Yes.

‘MS. PERLE: Actually, I disagree with that.

MS. GLASOW: I disagree with that. They’'ve
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always used that term.

MS. PERLE: Right. There’s a provision in the
LSC Act which talks about representation in abortion
which is non-therapeutic abortion.

MS. GLASOW: And that'’s proceedings.

MS. PERLE: And that’s proceedings. And the
corporation has always taken the position that that’'s a
broader restriction in térms of the type of assistance
than the litigation in abortion litigation, which has
been in the act for a long time. So I don’t agree with
vou. I mean, I think there is a difference between
those two.

MS. GLASOW} Without‘more, we need to read the
legislative language to mean what it means in the terms
that they use. So you almost need more to go beyond
that.  And they’ve had the Abortion Restriction
Appropriations Act since 1983 and they have never
changed‘that term.

So I think that we have to believe that they
mean litigation when they say litigation, proceedings
when they say proceedings --

MS. PERLE: Representation when they say
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representation.

MS. GLASOW: Representation when they mean
representation.

MR. TULL: And I think what we would reflect
in the commentary would be that this -- that the
extension of the restrictions‘to administrative
proceedings challenging the conditions of incarceration
is a policy judgment on behalf of -- on thé part of the
board, that that was intended by Congress.

MS. BATTLE: Right, vyeah.

MR. TULL: And that it is not a change in the
definition of litigation.

MS. BATTLE: Okay. I think that’s fair.

MR. TULL; Because that does have implications
elsewhere would could become very problematic if --

MS. BATTLE: Okay. Let’s make sure that we do
include that in the commentary.

1637.4, Change in circumstances. Axe there
any comments on this section? Bill?

MR. McCALPIN: I think there are two. The 90-
day one troubles me some. I don’t know how you apply
it. Suppose you are representing a client who is
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picked upon a felony charge, pending, or misdemeanor
even, pending trial. How do you know whether that
trial is going to happen in 90 days or not?

And even if it’s scheduled in 90 days, it may
well not be tried in 90 days. I don’t know how you
apply the brief --

MS. BATTLE: Where ig 90 days?

MR. TULL: In the commentary.

MR. McCALPIN: Rottom of page 4.

MS. BATTLE: Okay.

MR. McCALPIN: It seems to me 1it’s a very
difficult -- it's paragraph 1, the period of
incarceration is'likely to be brief and the case is
scheduled to come to trial after the client is
released. But my experience with trial dates is that
there ain’t nothing certain about them.

MR. TULL: We had one just -- all right, to
regpond to ;— gpecifically to Bill’s comment, but we
had suggested change in the language to this section
where it says the case is scheduled to come to trial
after:the client isg released. We would recommend that
be changed to litigation is likely to continue beyond
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the period of incarceration, since there’'s a number of
activities beyond going to trial which matter, and
that’s much too narrow a definition of the activity
which would need to be addressed.

MS. PERLE: Also, the person could have been
arrested in the middle of a trial.

MR. TULL: Right. Your comment, Bill, we
wrestled mightily with this issue.

MR. McCALPIN: I'm sure.

MR. TULL: Because it’s so difficult to -- I
mean, it is an area where programs are going to need
significant amount of guidance because it is -- guite
possibly will involve many, many cases.

A program that’s got 5,000 or 10,000 cases as
some programs do is likely to have hundreds of cases
over the course of a year where someone is detained for
a brief period of time. And they continue to represent
the person at jeopardy to their funding, given the
nature of the restrictions.

So our concern was, on the one hand we need to
give people as clear a guidance as possible so that
they can make proper judgments. On the other hand,
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what you say is absolutely right, we are providing

guidance in an area where it is

a completely uncertain

area because you don‘t -- you do have no way of knowing

whether a person is going to be
days or their life literally in

They might be arrested
determine the person wasn’t the

the murder.

incarcerated for two
one action.
and let go because they

person that committed

If it’'s a murder charge, they might be in
jail literally for the rest of their life and you have
no -- you do have no way of knowing that.

But I -- but we could not -- we couldn’t think
of a way beyvond providing some fairly gross benchmarks
to provide the guidance that programs would need and
did shy away from not addressing the issue because we -
- because pfograms, we have to make choices about.

S50 --

MR. McCALPIN: Let me ask you, you undertake
the represéntation, vou expect it to be brief. On the
91st day do you withdraw?

MR. TULL: Well, I think we did just --
MR. SMEGAL:

It’s just a guideline.

MR. TULL: It’s just a guideline. We
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certainly don’t view the 90 days as being a bright line
in the sand, if it’s 89 you’'re in, 1if it's 91 you’'re
out. It really is more an effort to say that this is
the range of time that we
would --

MS. BATTLE: If it goes on more than two or
three months, then --

MR. TULL: But it's always going ﬁo be a

judgment call as to =--

MS. BATTLE: -- then there’s a problem.
MR. TULL: -- whether it will be brief and it
will -- and it necessarily involves a judgment about

the likely duration of the litigation, which is
uncertain, and the likely duration of the
incarceration, which is uncertain. 2aAnd we want to
provide some guideline as to what we will loock to.
But you, the direétor of this program, have
got to make the call on it. And if you’'re withinra
reasonable range of time, then presumably there will
not -- we will not find that there’s a violation. éut
we can’'t -- we couldn’t find
-- we couldn’t, in spite of much effort to try to
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figure out a way to do it, frame a way to provide more
precise guidance than just say 90 days as a guideline
to provide a range.

MR. McCALPIN: One of the things you could say
ig if the incarceration lasts more than X days you must
discontinue.

MS. BATTLE: But the problem --

MR. SMEGAL: Well, but are you loéking down
the road or are you locking back?

MR. McCALPIN: Back.

MR. SMEGAL: So you get out 120 days. You say
okay, incarceration has now gone 120 days, now you got
to‘get out.

MR. McCALPIN: No. What I'm saying is, if vyou
just say -- the period of incorporation (sic) is likely
to be brief. In any.event,_if the incorporation lasts
more than however many days you pick, representation
has to be discontinued.

MS. BATTLE: I almost think case by case, 91
days to me, depending on where you are in the case and
what it is that you’re doing shouldn’t be such a bright
line that you’re automatically under our regulations.
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Now, the comméntary just gives guidance and
says if it’s over 90 days, so that you have some idea
when a person is incarcerated, but it looks like it’s
going to be a long time, start now and get out. But if
it runs 90, 91, 92 days, by the time you’ve gotten out
of the case, it could have been disposed of.

So it’s a judgment call. The first paragraph
really says a program as a general rule muét take steps
to discontinue representation. It’‘s only when a
program believes that it’s goiné to be brief from the
onset of their knowledge about the incarceration that
they get into this situation of trying toldetermine
whether they should get out or whether they have an
ethical duty to bring the litigation to a close.

MS. PERLE: I think I would feel more
comfortabie instead of saying as a guideline LSC will
consider incarceration 90 days, I would say -- I would
guggest that you say as a guideline recipients should
consider incarceration of more than two or three --
legss than two or three months to be free.

Ih other words, to make it clear that the
recipient is the one that has to make the judgment
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because they’fe there.

MS. BATTLE: Yeah, and put the burden on them
and not on us for making those kind of judgments. I
agree with you on that, Linda.

Bucky?

MR. ASKEW: 1637.4 gsays if a client becomes
incarcerated after litigation has commenced. Was that
purposeful, rather than saying representation after
representation? It has to be litigation?

MR. TULL: Well, the restriction is on
litigation. So that, if you’re just providing advice
to someone or negotiating --

MR. ASKEW: So if you’re in a case that is not
going to involve litigation, then this doesn’t apply to
you?

MR. TULL: That'’s correct.

MR. ASKEW: That’s 90 percent of the cases
that Legal Services programs do.

MR. TULL: And as a practical matter, that’'s
not likely to be a serious problem simply because if it
is most advice thiough service and that kind of
activity is of relati&ely short duration, the cases
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which last a long time or eventually become a problem
are ones where there is litigation or administrative
representation.

MS. BATTLE: Yeah, okay.

MR. TULL: We have eliminated the problem with
regard to initiating representation because presumably
if you are involved with an administrative matter
before some is arrested, it wouldn't invol#e the
conditions of incarceration. So that wouldn’t be able
to continue.

MS. BATTLE: What about into this refusal to
permit a recipient to discontinue representation? We
struggled with this same 1issue earlier and we came to
some --

MR. McCALPIN: And if you look at the
paragraph on page 5, it’s a rather different treatment
than we were talking about this morning.

MS. BATTLE: Yeah. I think that this kind of
gets at the documentation that I mentioned when we
discussed this before. That is, filing motipns and
making it clear to the court, possibly getting in
contact with LSC so that we can inform the court
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directly of the impliications of continued
representation.

Part of what you do have here though is the
same, that this lawyer may not file anything related to
the claims on behalf of that client on a prospective
basis. And I‘m wondering, does that in any way
conflict with that lawyer’s professional responsibility
if the judge refuses to let them out of the case, the
case 1is set for trial, they filed all their motions,
the case is supposed to go to trial on a certain date
if they don’t file their pre-trial documents, whatever
they are.

MR. TULL: I was going to recommend in our
redrafting of the commentary that we add a clause after
that to address the problem you raised, which would --
the very last sentence of the commentary to add, unless
failure to do so would jeopardize the right of the
client.

Because there may be times when, if a claim is
not filed, then the person would lose the right to make
the claim and the lawyer is still responsible for that

person’s legal problem, has an ethical duty to pursue
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that.

And this is really designed just to make
certain that during the time the person is incarcerated
that you don’'t expand the litigation in a way which is
an elective procedure, 1if you want to put it that way.

MS. BATTLE: Okay.

MR. BROOKS: I think it relates to the two
there, the refusal of.the court to permit ghe recipient
to discontinue. It seems to me it would be more
helpful to start off, i1f the client becomes
incarcerated, the recipient must use its best efforts
to withdraw promptly.

MS. BATTLE: Yes.

MR. BRCOKS: And that was maybe with a little
clause in the commentary. We could suggest that if the
court is reluctant to permit withdrawal, then the
recipient should explore alternate procedures for
getting substitute counsel or whatever.

MR. TULL: Was that the last paragraph, John?

MS. BATTLE: Yeah, he is speaking of 1637.4,
Change in circumstances, putting in a clause about
recipient must use his best efforts to withdraw.
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MR. TULL: Promptly.

. MS. BATTLE: Promptly.

MS. PERLE: Where? I'm sorry?

MS. BATTLE: From the case.

MR. SMEGAL: The last sentence. It goes on
for four lines..

MS. BATTLE: Unless the period of
incarceration is likely to be brief and the case is
scheduled to come to trial after the client is
released. And then vou would say period, and then add
this second part about the court refusing to permit
discontinuation in the commentary?

MR. BROOKS: Yes. Strike out the little one
in the second line.

MS. BATTLE: Yeah, take out the one.

MR, TULL: I.had suggested a different clause
to follow after, and it is likely to be brief to say
instead of -- and the case is_scheduled to come to
trial, to change that to, "and the litigation is likely
to continue beyond the period of incarceration." Is
that --

MS. BATTLE: The litigation is likely.
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MR. TULL: The litigation 1is likely to
continue beyond the period of incarceration.

MR. SMEGAL: I suppose beyond the
incarceration.

MS. BATTLE: Beyond the incarceration? OQkay.
Okay, period at the end of that, okay?

Mike, do I see your hand?

MR. FERRY: Yes. I would like to raise a
related issue because the discussion is entirely

relevant to it, although it doesn’t involve a change of

clrcumstances. I have two cases right now which are

prison cases, oﬁe, again in 1981, the other in 1989,
They are long-term cases.

I have -- actuélly, months before thigs law was
passed, I warned the judge that this might be coming.
The judge said, "Well, we’ll worry about that when the
law igs passed.”

When the law was-passed, I filed a wmotion to
withdraw with the judge and I explained it to him and I
spoke to him, and I'm relying on him to let me out and
appoint substitute counsel by the end of July. And I
feel fairly comfortable that he will.
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But I think that’s -- it’'s not just my
problem. I think there are going to be other people in
the ongoing cases where this is not a change of
circumstances, it’s simply a change in the law that has
put people in exactly the same situation. And I would
like to ask that you consider providing the same kind
of protection in a case where the court will not allow
withdrawal, assuming that efforts have beeﬁ made to
obtain that withdrawal, the pecple in my situation.

MS. BATTLE: I think your point is well taken,
that certainly we can implement herxe in our regulations
what our view of Congressional intent is, but that both
state andrfederél éitting judges make their own rulings
with regard to these motions.

MR. FERRY: Right. And I don’t have any
control over that.

MS. BATTLE: And none of us have control over
that. And what I'm hoping that we can do is to
document though our effort, all of our efforts to meet
all of the requirements that are set oﬁt in these
provigions.

MR. BROOKS: We were talking some time ago
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about a recipient knowing of the incarceration. It
seemsg to me we ought to have had language on the last
line of page 6, recipients may not participate in civil
litigation on behalf of a person who, to the knowledge
of the recipient, is incarcerated. And the same
language, when you’re ready, on the first line of point
four, if to the knowledge of a recipient the client
becomes incarcerated.

MR. TULL: Can we say, who 1s known to be
incarcerated, known by the recipient to be?

MR. BROOKS: All right.

MS. PERLE: In th¢ first one or the second
onev?

MR. BROQKS: Known by the recipient?

MS. BATTLE: If a client is known by the
recipient to be incarcerated after litigation has
commenced, the recipient must use his best efforts to
withdraw promptly unless the period of incarceration is
likely to be brief and the litigation is likely to
continue beyvond the incarceration.

MR. TULL: John, did you suggest that change
in both?

Diversified Reporting Services, Inc.
1025 VERMONT AVENUE, N.W. SUITE 1250

WASHINGTON, D.C. 20005
(202) 296-2929




‘\"ﬁ;ms-" d

L\\:w/

10
li
12
13
14
15
16
17
18
19
20
21

22

301
MS. BATTLE: Yeah.

MR. TULL: Prohibition and the change in
circumstances?

MR . BROOKS: Yes,

MS. BATTLE: Yeah, he did. He’s.saying
knowledge?
| MR. TULL: Because I'm trying to think of a
circumstance in which, 1f a person is already
incarcerated a program would not know ﬁhat a person is
incarcerated.

MS. BATTLE: If they’re on some sort of
release --

MR. TULL: The knowledge really becomes a
problem only in change of circumstance where you just
don’t hear from them and you may not even hear from
them because they're-incarcerated. But a person, a
program --

MS. BATTLE: Somebody serving out a weekend
senténce on weekends, unless you’'ve got in your intake
procedure something to catch that, you'may not know
that that person from the onset is incarcerated.

MS. PERLE: This suggests, I think, that the
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person is non-inclusive. It suggests --

MS. BATTLE: Not all people that are --

MS. PERLE: Under imprisonment there’s -- on
page 3 at the bottom?

MS. BATTLE: Yeah. You have people who are
incarcerated, but on an intermittent basis.

MS. PERLE: Right. But what this says in the
preamble is, however, a person serving a term of
successive weekends in prison would be considered not
to be incarcerated.

MS. BATTLE: O©Oh, they’re not?

MS. PERLE: That’s what this says.

MR. TULL: That's what they say.

MS. BATTLE: Ckay.

MR. TULL: I thiﬁk the concern with putting it
in the regulations, we don’t want -- I think the degree
to which how we frame these is an indication of the
rigor with which we expect programs to operate to
implement them. And I think a ~- where a person is
applying for a benefit, applying for representation --

MS. BATTLE: We're going to-presume that, I
think, that the program--
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MR. TULL: I think that the program has more
of an obligation at that point to determine --

MS. BATTLE: Find out, vyes.

MR. TULL: -- 1if in fact they‘are -- assuming
that person puts them out, come into the office and
still be incarcerated, which may not be physically
possible. And 1f that is in our definition, if there
is more a legitimate obligation on the part of the
program to ask theﬂkinds of qguestions which we would
answer, which is different from saying you have to
create an obligation for people to report to the
program, which I think does have a signifiéantly
detrimental impact on the attorney-client relationship.

MS. BATTLE: So you are saying take it out of
three but leave it in fouré

MR. TULL: Yes, that’'s what I would recommend.

MS. BATTLE: . All fight, John, what’s your
thoﬁght? Is that okay?
MR. BROCKS: I think that makes sense.
MS. BATTLE: Okay. We’ll take it out of
three, we’ll leave it in four.
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MS. PERLE: Could you just go over how you
want it read and how you want three and four again?

MS. BATTLE: Yeah, I can. In four it would
read: If a client is known by the recipient to be
incarcerated after litigation has commenced, the
recipient must use its best efforts to withdraw
promptly from the case unless the period of
incarceration is likely to be brief and thé litigation
is likely to continue beyond the incarceration.

MS. PERLE: The first part, I was bothered by
the way they -- if they are known to be incarcerated.
I think you want to really say -- make it clear that
they become incarcerated after you’ve started. I think
maybe you want to say if, to the recipient’'s
knowledge --

MR. TULL: I think John's --

MS. PERLE: -- a client becomes incarcerated
after litigation has commenced.

MR. TULL: Your language is better.

MS. PERLE: I mean, do you think that is
éloser to what John suggested?

MR. TULL: That was down the road. I --
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MS. BATTLE: John, what did you say? I
thought I wrote down what you said.

MR. BROOKS: Well, I say if to the knowledge
of the recipient a client becomes incarcerated.

MS. BATTLE: To the knowledge of the
recipient.

MR. BROOKS: Maybe when would be a better. I
guess iﬁ is better.

MS. BATTLE: A client becomes incarcerated,
okay. All right, Bill?

MR. McCALPIN: Do I understand there is going
to be some change in the paragraph on page 5 to
accommodate the situation of Mike Ferry disclosed?
Because that only -- after of an initially eligible
client there was that, but it says discontinue -- it is
not likely, but during a period --
while seeking alternate counsel, when involvement in
succegsful litigation.

It’s not has become incarcerated, it’s where

the program has been discontinued representation, or

who has become incarcerated. It’s that. He was

incarcerated at the time the representation started.
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MR. TULL: I think the conversation we had
this morning about the transition issues with regard to
prisoners, class actions, and aliens was that not to
treat those in the regs but to address those as a
general problem. It’s a matter of our relations with
Congress as to what they will expect of us.

And I think it would -- this is deliberately
designed to address the circumstance where.a person
does become incarcerated afterwards, doesn’t address
the issue that Mike raised. It’s one we’re going to
have to face,

But I think the discussion this morning was
around the assumption that that is best addressed as a
cluster of issues that will involve conversations with
the House committee and the Senate committee about what
we do about it, and making a presentation to them
regarding the problem, which is really not -- not well
addressed.

MR. McCALPIN: But can we say anything about
what the attorney may do while trying'to withdraw,
which is what we do_here?

MR; TULL: With regard to -- 7
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MR. McCALPIN: The attorney who is attempting
to withdraw, who is finding it difficult to withdraw
not because the client has become ineligible -- not
because the client was initially not incarcerated but
becomes incarcerated. He’s already been incarcerated.
Now he’s trying to withdraw.

What may the attorney do while the withdrawal is being
affected? |

MR. TULL: We in the program letter that we
sent to programs last fall recommended that they not
institute new -- not expand the litigation that they
were seeking to withdraw. That is not a requirement,
it’s a recommendation. But this regulation will not
become --

MR. McCALPIN: They may file such motions as
are necessary? |

MR. TULL: Well, this regulation will not be -

MR. McCALPIN: I understand that.

MR. TULL: -- printed until after the period
of transition is over. So the issue of what a program
should do during the period of transition is one which
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will no longer be timely when this is pubklished. So I
think our advice not to address the transition issue in

the regulations because it’s a Congressional relations

issue would hold us regarding that as well.

MR. McCALPIN: But I'm asking when you talk to
the Congress or send out another program letter or do
whatever you’re going to db, what are you going to say
about what an attorney who is trying to -—‘who started
out representing an incarcerated prisoner is trying to
extricate himself can do while the process goes on.

You have said here what the attorney may do.
How are you going to protect the attorney doing that in
Ferry’'s situation?

MR. TULL: What we recommended, which 1is not a
requirement, what we recommended in the program letter
we gent out was guite similar to this.

MR. McCALPIN: Bgt you sald not file
additional claims. What about motions to protective
rights?

MR. TULL: We -- I can't remember the precise
languége we used, but the concept in the letter was the
same, which i1s, you should continue to do what's
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necessary to protect your client’s rights, but we
recommend that you not file additional claims or seek
to expand the claims that you have.

MR. McCALPIN: New defenses?

MS. BATTLE: You know, you get into really
things that I think are governed by your ethical
respbnsibility. If you’ve got a pending pre-trial
order that says -- or a scheduling order tﬂat says
you’ve got to file all of your defenses by X date, and
that date is to come to court and you haven’t gotten
any continuance on that, I think you’ve got an
obligation to file whatever you are supposed to file in
accordance with that scheduling order.

I don't think that until the court has granted
yvour withdrawal you are in a situation where you have
got to represent that client until you’re out of that
case.

MR. TULL: We certainly said nothing in a
program letter which was iﬁconsistent with the view
that you just stated because that’s certainly my view
and I signed the letter. So I’ﬁ certain that we did
not say -- we did not recommend or in any way require
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action which would --

MS. EATTLE: If you‘ve got an order that says
you’ve got to join all of your parties, you’ve got to
join additional defendants by X date --

MR. McCALPIN: Name your witnesses.

MS. BATTLE: Yeah, or name your witnesses.
That --

MR. McCALPIN: Identify your docuﬁents.

MS. BATTLE: You know, or but joining other
parties may be expanding the lawsult in a sense because
yvou are bringing in more defendants that you originally
have. But if you’'ve got a time frame and a deadline on
that, I think you have to do it.

MR. TULL: As I'm speaking, I’'m remembering
that as we’'re talking about this, that the act itself
has language about not filing additional claims during
the transition period.

MR. McCALPIN: 1Is there any thought that
programs, particularly program attorneys ought to be --
ought to require to do this, other than as an employee
of the program, basically pro bono?

MS. BATTLE: Well, I don’t know that we can
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require attorneys to do pro bono work on cases that are
restricted under our provisions. I think that that may
in some instances end up being the only option in order
for a lawyer not to be in violation of their own

ethical requirements, but I don’t think that the

programs can actually require and say, "This is a case.
You’‘re in it. You must take it pro bono and finish
ic.n

MS. PERLE: It may be not so practice program
problem if the people are full-time attorneys.

MS. BATTLE: Yeah, and that’s the other
problem.

MS. PERLE: TIt’s just a big case which is
going to interfere with their ability to --

MS. BATTLE: Do their work. Ahd we're keeping
their time, so it’s -- you know, I would venture to say
that these are, you know, these are really very knotty,
difficult issues that will have to in the transition,
as John has pointed out, be determined based on
judgments that will be made by recipients, given their
specific view of what’s going on, their knowledge of
the case, their knowledge of the prospect of being able
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to find other counsel to take the case, their knowledge
of the judge, his willingness to let them out, how
promptly that may happen, how slowly that may happen.

And I think any challenges that may come from
there that we’re in the best positicon if there is
strong documentation of efforts, given John’s language,
to withdraw. If you not only have a notice of intent
to withdraw but documentation about the change in the
law and the reasons for it and an affidavit, and all of
that is somehow denied and you file aArequest for
reconsideration in that denial.

And you go through all that you can and yocu
have documentation to your client about your obligation
to withdraw, and there’s some documentation of efforts
to retain or to find other counsel, or to refer the
case to other places, and in all of those instances you
hit dead ends, I think you’re stuck and you’ve got an
ethical obligation as long as'you are the attorney of
record to do the work on that case.

‘But all those things I think are things that
we’ll have to, in our discussions with the recipients
and with Cohgress,'make them aware of how far along we
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are in that procegs and how we’ve worked it ocut, it
gseems to me.

MR. TULL: And the other half of that, which
does create the problem we’re in is what Martha said
this morning, which is, none of us should presﬁme that
making that record is going to satisfy Congress’ belief
that we should not fund programs that do this, that
they believe that the 90-day transition pefiod that
théy gave is --

MS. BATTLE: Sufficient.

MR. TULL: Is sufficient to address that
problem and that we may well hear back from them what
Alex said, which is they may have an ethical obligation
to stay in the case but we don’'t have a obligation to
continue to pay money for that. So someone’s got a
choice to make here.

MS. BATTLE: Yes. And that’s the bottom line.
And I think that what we’re going to have to do is to
err on the side of strong regulations that communicate
that Congressgional intent and how we construct them and

how we set out our language.

Because as people have to make these
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judgments, they need to know what’s at risk. BAnd it’'s
a major risk. It’'s a major risk, from our standpoint
of view. So I'm hoping that our commentary will be
reflective of the discussion that we’ve had on this
point 8o that as these knotty issues -- I have judges.

I can remember a case that I just argued
before the 11th Circuit last week that I should have
been let out very early on in the case. Tﬁe judge
refused, the District judge refused to let me out, and
I had to take the case and répresent a defendant

against my will, through the trial, through everything.

So, that happens. I’'’m a witness.

Ckay. Now, let me give you -- John?

MR. BROOKS: One other -- on page 2, the first
line. I wasn’t here so I'm not sure, but I believe

that should be the committee determines, rather than
the board.

MS. BATTLE: Okay} the committee.

MS. PERLE: I don‘t think anybody here heard
what John said.

MS. BATTLE: John said on page 2, the first
line, the second -- third word -- actually, the second
Diversified Reporting Services, Inc.
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word in the first actual sentence, should be the
committee determined, rather than the bocard determined.

MS. PERLE: It‘s because it’s an interim rule.

MS. BATTLE: It goes before the board.

MS. PERLE: It needs to be a board
determination.

MS. BATTLE: Okavy.

MS. PERLE: This is written as 1f it will be
an interim rule. Normally, when we send out a proposed
rule we say the committee determined. But because it’'s
an interim rule the board has to take it. And that’s
why --

MR. BROOKS: ©Now, this --

MS. PERLE: I have nothing inconsistent
throughout these rules, and I have to fix that.

MS. BATTLE: We need to fix that throughout.
Let’s just make sure we got back through, since these
are interim rules, and that we’re consistent throughout
to say because all of these rulesg, unlike the'way we
normally do proposed rules when thé committee sends
them out for comment, they come back and then we get it
to the board when it becomes a final rule.
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For an interim rule we’ll present it to the
board directly before it goes ocut and then we will take
comments inland then come back to the board again for
the final rule. But we need to throughout make sure
that we use the language that’s consistent with the
interim rule procedure.

MR. BROOKS: Well, I may have confused this
with the statement in some of the other onés thét on
May 19th the committee requested.

MS. GLASOW: Uh-huh. And that created --

MS. BATTLE: But 1is it the committee
soliciting public comment?

MS. GLASOW: Yes, it’s the committee that’s
soliciting public comment because --

MS. BATTLE: But it is the board making
determinations --

MS. GLASOW: Yes.

MS. BATTLE: -- on the interim rule.

MS. GLASOW: Because it also functions as a
proposed-rule seeking pﬁblic comment.

MS. BATTLE: Okay.

MS. GLASOW: But the board makes the
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determination on the interim rule.

MS. BATTLE: Okay. I'm going to make a
judgment. That’'s what we’'re here all about, that we
are not -- we are too weary at this point to take up
welfare reform. I think that’s a lengthy reg. We’'ve
got 12 pages, significant commentary. It’'s a new one.
And I just think we’ll be fresh in the morning.

We have at this point one, two, tﬁree, four --
four regs to cover tomorrow. And I think we should be
able to get that done ~-- hopefully ~-- with a morning

maybe plus session, morning 12 to 1 o’clock hopefully

session.

I'm really proud of what this committee has
done in getting throughlll regs in two days. I mean,
this is -- we should write the Guinness Book of World

Records about what we have done and the yeoman task

that our staff and the Inspector General has undertaken

to get us to this point_as well.

But I just don’t want to be a difficult
taskmaster. It’s after 4 o’clock. I think we should
take a break and recess for today and resume LOMOrrow
morning at 9 o’clock to take up the four regs that we
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