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PROCEEDINGS

(8:20 a.m.}

"CHAIRMAN WALLACE: If I might have your attention, I
think we have all board members but one present this morning.
At this point I will call the meeting to order. This is the
meeting of the Board of Directors of the Legal Services
Corporation, called pursuant to notice duly given in the federal
register.

At our meetings it is customary for us to invite a
local minister to provide us with an invecation. I understand
our recruiting efforts in Atlanta have not worked out as we
might have hoped.

I’'m going to ask Mrs. Swafford if she’d be so kind as
to open us with prayer.

(Invocatioh given.)

CHAIRMAN WALLACE: Thank you. The first item of
business will be the approval of the agenda. I think itrs
accurate as printed in the board book. I don’t know if this has
been changed, everything I see is here.

Let me ask for a motion to approve the agenda as

printed in the board book.
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MOTTION

MR. VALOIS: So, moved.

CHATRMAN WALLACE: Is there a second?

MS, BENAVIDEZ: I second that.

CHAIRMAN WALLACE: It’s been moved and seconded to
approve the agenda as printed in the board book. Mr. Smegal is
recognized.

MR. SMEGAL: Technically we did not have an executive
session, we might need to cancel that, Mr. Wallace, items 1 and
2 under executive session. One did not occur.

MR. WEAR: Mr. Chairman?

CHAIRMAN WALLACE: Mr. President.

MR. WEAR: As the board members will note from the
schedule printed in the front of the board book, the executive
session was scheduled for 6:00 p.m. last night. When the hour of
six p.m. arrived, we caucused with those board members who were

here and it was their feeling that we did not need an executive

. session.

In any event, the s=scheduled time for the executive
session passed and one was not held.
CHAIRMAN WALLACE: All right. I think . that may be

technical, but it‘’s nevertheless probably appropriate. Let mne
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5
as, then, for unanimous consent to delete the references to the
executive session from the agenda as printed in the board book.

Hearing no dissent, so ordered.

Any amendments or comments oh the agenda?

(No response.)

Hearing none, we will proceed to a vote. All in favor
of the agenda say aye?

(A chorus of ayes.)

Opposed?

(No reéponse.)

The agenda 1is adopted.

The first item on the agenda 1is the approval of the
minutes of the last meeting January 27, 1989. They’re printed
in the board book. May I have a motion to approve the minutes
as printed in the board book?

MOTION

MS. MILLER: So moved.

CHAIRMAN WALLACE: Is there a second?

MS; BENAVIDEZ: I second that.

CHAIRMAN WALLACE: It’s been moved and seconded to
approve the minutes as printed in the board book, are there any

amendments or corrections? Mr. Smegal?
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6

MR. SMEGAL: Thank you. On page 7, the last paragraph
on that page, there is statement made by Mr. Uddo. I have the
transcript and it seems to me, and maybe I’m incorrect in my
understanding of what was going on then, I don’t believe Mr.
Uddo was wurging this board to have our recipients find
alternative means of representing the aliens.

I think the point of the whole discussion was that the
aliens, or those concerned about aliens, are going to have to
find alternative ways of representing them rather than our
recipients.

The way this reads it sounds like we’ve asked our
recipients to go ouﬁ and find élternative ways to represent
aliens, and I don’t think Mr. Udde was intending to say that.
If he did say that, that’s a novel thought.

MR. UDDO: I think you’re right, Tom. My comment was
exactly as you characterized it, that others would develop
alternatives. I didn’t intend to put a burden on our recipients
to do that.

MR. SMEGAL: May I suggest a couple of minor changes
to accomplish that. I would replace the word "recipients" with
"aliens" and change "representing" to "being represented" and

put a period so that it would read, "in order to allow aliens to
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develop alternate means of being represented.

CHATRMAN WALLACE: It makes sense. Let me ask
unanimous consent to amend the minutes as suggested by Mr.
Smegal. Hearing nc dissent, so cordered. |

Any further amendments or corrections to the minutes?

MR. SMEGAL: Mr. Wallace, I have a couple of more.

CHAIRMAN WALLACE: All right.

MR. SMEGAL: Page 8, I believe in the minutes we’re
yet to come to, there’s a nicety that I suggested by added
several years ago, and it has now appeared, the circumstancﬁ
where Mr., Uddo left and the record reflected he left,

I would like to adopt that same language at. the bottom

of page 8. We'’ve got some language following the vote, right in
|

there I’d like to insert "Mr. Smegal excused himself from the
rest of the meeting." That is, in fact, what happened, I left.
CHAIRMAN WALLACE: Let me ask unanimous consent that
the amendments be amended as suggested by Mr. Smegal. Hearing
no dissent, so ordered.
MR. SMEGAL: One final change, page 9, the paragraph
following the word "motion." Ifve read the transcript, I wasn’t

here then, but from what I understood and what I see from the

transcript was going was Mr. Mendez had some concerns about the
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effect of the revised regulation.

I would propose that we make it a little clearer as to
what was going on. If I may suggest the following language,
"Mr., Mendez discussed with Mr. Shea his concern about," and then
the rest of the language is there.

I would require deleting the and between Mr. Mendez
and Mr. Shea and replacing "considered" with "his concern
about.” I believe I can refer you to this transcript language
that supports that. |

CHAIRMAN WALLACEYr That’s a fairly accurate
description of it, according to my recollections. Does anybody!
recall differently?

(No response,)

Let me ask unanimous consent that the nminutes be
amended as Mr. Smegal suggests. Hearing no dissent, so ordered.

MR. SMEGAL: Thank you, Mr. Wallace.

CHAIRMAN WALLACE: Thank you, Mr. Smegal.

Does anyone else have any additions or corrections toj
the minutes?

(No response.)

At this peoint, the minutes are ready for a vote. All

in favor of approving the minutes as amended, say aye?
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(A chorus of ayes.)

All opposed?

{(No response.)

The minutes are approved.

Let us proceed to the minutes of December 10th. There
were several concerns that Mr. Smegal raised at the last meeting
regarding the accuracy of these minutes and I think the
secretary has gone back and made certain changes.

Before I ask Mr. Smegal whether those are satisfactory
to him, let me ask unanimous consent to take the December 10th
minutes off the table and bring them before the board for
further consideration.

Hearing no dissent, do ordered.

Mr. Smegal,. have you had a chance to review the
alterations to the minutes made by the secretary?

MR. SMEGAL: Yes, thank you, Mr. Wallace. The primary
ones appear on page 31, and do now more accurately reflect ny
recollection. I'm fully satisfied with the way they’ve been
modified.

CHAIRMAN WALLACE: Any other additions or corrections
for the minutes of December 10th?

{No responsge.)
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All in favor of the minutes of December 10th, say aye?

(A chorus of avyes.)

Opposed?

(No response.)

The minutes of December 10th are approved.

(Discussion off the record.)

What that little exchange was all about was that the
president of the Georgia state bar is planning to appear today,

and I wanted to recognize him early if he was here, but he’s

not. I understand he will be here the later part of the!

meeting and we look forward to recognizing him at that time.

The next item on the agenda with which we will wrestle
in the absence of the committee chairman, is the allocation of
grant recovery funds. This is a matter that was tabled last

meeting so that we could get more information.

President Wear, I think, has provided further

information and I am going to recognize President Wear at this
time to present his proposal for consideration by the board.
(Mr. Durant joined the meeting.)
PRESIDENT’S REPORT ON ALLOCATION OF GRANT
RECCVERY FUNDS

MR. WEAR: Thank you, Mr. Chairman.
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on or abouﬁTFebruary 28th I sent to each of the board
members a memorandum dealing with the allocation of additional
funds to the corporation management and administration account.
During the course of our board meeting in January we discussed
the allocation of $985,516 to various funds within the
Corporation.

At that time, Mr. Chairman, a proposal was made to

allocate $753,941 of those dollars to the Corporation management

and administration operating budget for this fiscal year. The

purpose of that allocation was to bring the budget up to the

figure that it has been historically over the last four years.

As my memo indicates, the allocations for expendituresi
for M and A have averaged $10,728,990 over that pericod. This
year we are short of that amount and this figure that I have in
here, the approximately $754,000 would bring the corporation up!
to the $10,850,000.

I made an attempt to try to show the beard menmbers
where that money would go if it were to come in here. The first
point is the hiring of replacement personnel. As some of you
know, when I came to the Corporation I instituted a hiring

freeze and also deferred some other expenditures.

The reason for .that was, that based on my initial
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conversations with the Corporation‘’s comptroller, I was not sure
that the Corporation would not overspend it’s budget in M and A
last fiscal year.

My past experience with budgets and so forth, I’ve
developed a very healthy fear of overspending your budget. So,
that was the reason for the hiring freeze and the deferral of
expenditures. In order to bring the Corporation not back to
where it was, but up to where I think we can function, which is
less than where we were when I came here, I would hire an
additional 12 people.

That is what I refer to here in A (1) of the
memorandum at the bottom of the page. Since this memorandum was

generated, I had an opportunity to put together some numbers and

I’d like to hand these this way and these this way.

This is where the personnel would go. Basically we
would add six people in the monitoring division, an attorney, a
research analyst or research assistant, a monitoring and
evaluation analyst and a secretary.

We’d add an additional compliance attorney. In the
audit division we’d add a staff auditor. In the Office of Field
Services we’d add two individuals. 1In the comptroller’s office,

we’d add ocne. We’d add one in personnel.
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The numbers associated with this are the salaries that
these people would.earn. The total yearly cost of this proposal
would $354,098. 1I‘ve divided that in half since we would cover

basically the time period from April through September, which

The next item is the establishment of the 0ffice of
Inspector General. As I‘ve mentioned te the board in the past,
under the provisions of Public Law 100-504, the Corporation is
required to establish an Qffice. of Inspector General over the
next twe months.

This is a new offiqe that wasn’t anticipated when the
Corporation;s appropriation bill was passed. I intend to hire a
minimum of four persons to staff that office. We’re going to
see how that works out; If we need more, we’ll do more later,
but it won’t be in this fiscal year.

The job of the inspector general and his staff will be
to investigate and .prepare for prosecution cases involving|
violations of the Legal Services Cérporation Act and the
regulation, cases involving fraud and abuse on the part of the
agents and employees of grantees,

Consedquently, these people are going to need to travel

and we’'re going to have to have meoney for that. The total

-
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14
number for salaries and expenses over the remaining period of
this year for these people is approximately $324,000.

The next item in the memorandum deals with hearings cn
competition. As you all know, as part of the Corporation’s 1989
appropriations act, the Corporation was instructed to develop
and implement a system for the competitive award of grants and
contract.

The Corpcration staff has been working on this
proposal and we expect to have a proposal available for public
comment by early sumﬁer. Our hearings that we hold in!
Washington cost approximately $17,000 a meeting. on this
proposal I’ve allocated $100,000 for these hearings.

That would allow five hearings at $17,000 each and an
additional $15,000 for some consulting work that we‘re going to
need to do to make sure that our proposal is in line with a
number of other competitive grant proposals.

Item number 4 on page 2 deals with client board member
training. Again, at the Corporafion's board meeting in January,
the board elected to set aside $50,000 in funds already
allocated to the Corporation’s management and administration
account to pay for the training of client board members.

Again, this proposal was not anticipated when we
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18
developed the numbers for the fiscal year 1989 appropriation.
This proposal, in effect, draws money out of M and A that we had
in there for other purposes. I’m concerned that if the money is
not replenished it will have an adverse effect on the
Corpeoration’s operation.

Going now to page 3 of the memo, item number 5 is the
publishing of the LSC Reccord. A number of board members have
been interested in the establishment of a newsletter, and this
is the fruition, I guess, of those interests on the part of
those board members.

The purpose, as I‘ve mentioned before, of the LSC
Record, 1is to keep the field programs and other interested
parties apprised of developments in the Legal Services field,
changes at the corporation, whether it be policy or otherwise,
and other matters of interest.

We’ve put a pencil to this, indeed, we put a pencil tc
it, when I was considering the idea. The cost .of that
newslettef is approximately $50,000 per vyear. I would say in
passing that I believe that cost is well justified.

The Corporation has been remiss in the past in not

out so that programs understand what’s being done and why it’s
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being done.

I think that we can avoid a lot of the problems that
the Corporation and the programs have had in the past if each
understands what’s going on, and that is the purpcse of that.

Item number 6, other increases in cost over which the
Corporation has no control. The first item under that category
is increases associated with the employment of certain contract
personnel. As I think all of you know, over the past two years
the Corporation has maintained a number of employees in a so-
called contract status.

What that means is those employées were paid a salary,
but they were not paid any of the fringe benefits such as
pension benefits and health insurance.

Under the new tax statute, secticn 89, the Corporation

" is required to pay fringe benefits to those individuals. If the

Corporation elects not to extend fringe benefits to those
temporary employees, other employees in the Corporation are
going to have to take those fringe benefits into income.

They could do that, and socme corporations do do that
and simply increase the salaries of the emplovees to cover it.
The intent of the statute was to try to cover these employees

that were not covered in the past.
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It’s my intent to try and cover those employees so
that we, in fact, implement the intent of the statute. The
second item in that category deals with a rent increase. As
most of the older board members know, the Corporation mcoved from
an address in, I guess I’d call it midtown Washington, up on
15th Street, as I recall, down to the Corporation.

I do recall when the Corporation was up there when I
was on the Hill when I used to Jjoust with them from time to
time. Since that time they’ve moved down to 400 Virginia
Avenue, we’ve got a multi-year lease and that rent on that space
is going to increase §$100,000 over next year, and there’s
nothing I can do about it.

The last item in that category is the employee cost of
living raise. It was granted on January 1, 198%. As those of
you know, particularly those of you who are most familiar with
Washington, the principal competitor for employees in Washington
is the federal government.

'The federal government is a big enough employer that
they’re able to move the market, if you will, when they make a
change, a little bit like a big mutual fund that jumps intoc a
stock market on a particular stock. If that buy is big enough,

they can move the market, and that’s what is happening here.
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The federal government increased the salaries of their
civil service employees 4.1 percent as of January 1. Last year
during the time that I was here from July through December, a
number of our employees left the Corporaticon for Jjobs in the
civil service.

The principal reason for that being that they could
make more money over there. I was interested in not having a
drain of our better employees and that was the reason for the
cost of living raise. I appreciate the fact that the programs
have testified that they have difficulty with that, because they
have difficulty getting a raise one way or another.

My response, very frankly, to that 1is that the

Corporation is competing in a different labor market, and if I

had the choice, we probably would not have had a raise. I/ve,

got to compete in this labor market and that is, frankly, the
reason for it. The cost on the employee cost of living raise is
approximately $180,000.

Now, 1if you all have been making notes of those
numbers and adding them up,'you're going to see that all of
those numbers add up to approximately $1.15 million, and I'm
asking for $754,000, in round numbers.

That means that there’s approximately $400,000 that
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I‘'m going to have to cut out of here one way or another. I’‘m

determined to do that. The reason is that I am absolutely not

going to have a bigger budget than we’ve had ih the average over

these last four years.

I am committed to holding the line on that. Those of
you who know me know that I am not somebody who likes to pour
money down a rat hole, and I don’t care whose rat hole it is. I
think this is necessary in order to keep the Corporation moving
ahead.

As I said in the conclusion, the Corporation is taking
a more active role in the regulation of its grantees and is on
the way to making meaningful changes in the way that Legal
Services are delivered to the poor and to continue this effort,
we need the money to hire the replacement personnel, to set up
the Office of Inspector General, to develop the competitive!
awards system, to replenish the funds that have been designated
for the client board member training, to publish the newsletter,
and to cover the other cost increases associated very simply
with doing business in Washington.

I intend to watch these nickels closgely. I‘ve got a
reputation among that staff, one that some people probably

wouldn’t welcome, but I’ve been accused of being as tight as a
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tick,

CHAIRMAN WALLACE: Is that an Iowa éxpression?

MR. WEAR: I don’t know where that came from, Mr.
Chairman. My response to that was, thank you very much, I

appreciate that. I didn’t consider that an insult at all.

I can tell you that we are going to get a dollars
worth of work for a dollar that we spend for employees, we’re
going to get a dollar’s worth of value for any other dollars
that we spend. I believe that this is a necessary allccation
and I commit to you that if it’s done, we will husband these
dollars very carefully.

Thank you very much, Mr. Chairman.

CHAIRMAN WALLACE: Thank you, Mr. President.

Bafore we get iﬁto general debate on this subject, I
would like to ask the board members first of all if they have
any questions for Mr. Wear on details of his proposal. I’d like
to get everybody clear as to what the details are and then we
can generally debate the merits of it.

Are there any questions? Mr. Smegal?

MR. SMEGAL: Thank you, Mr. Wallace.

Mr. Wear, you made a statement to start with that the

average expenditure was $10.8. I'm looking at some documents

Diversified Reparting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11

12
-1'3
14
15
16
17
18
19
20
21

22

21
that David Richardson gave to us dated February 23, and I’m on
page 1988 C, and I see the last year we have was not $10.8, hut
actually it was $9.91 with a surplus with another $600,000.

How did you get $10.87
MR. WEAR: That’s the difference, Mr. Smegal, between
what has been allocated for expenditures and what has actually

been spent.

MR. SMEGAL: = Isn’t that what we’re talking about, how

much you’re geing to spend?

MR. WEAR: No, we're talking about what we’re
budgeting now. I don‘t intend to spend any more nickels than I
have to. If we’re able to savé some nickels, then we will.

MR. SMEGAL: Our experience last year was $9.9 and you
gave us the impression that you needed more money because we

budget $10.8 last year. The reality is that we spent $9.9; is

that not right? Expenditures last year were $9.9, the last full

year?

CHAIRMAN WALLACE: 1988 page C you’‘re locking at?

MR. SMEGAL: That’s the one I’m looking at.

MR. VALOIS: I understood the phrase, if I nmay,
"averaged $10,728,990" to mean that more than one vyear

experience was used.
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MR. WEAR: Yes, that’s correct. I think that WMr.
Smegal has got his number right, that is what the table says,
but I’'m going to ask Mr. Richardson to elaborate on that, if
he’s able to doc so.

MR. RICHARDSON: For the record my name is David
Richardson, comptroller. I think a better sheet to look at that
Mr. Smegal is looking at is attachment G on the forms that went
out. That does give you expenditures of /88 which were $9.9, as
he has stated, but what we’re looking at is the average through
1985, beginﬁing 1985 through 1988.

The expenditures that Mr. Wear has given has average
better than $10.7. |

MR. DURANT: Expenditures or budget?

MR. RICHARDSON: Expenditures. The budget through

that period, I don’t have the figure in front of me, I think it|

was an $11.2 average.

CHAIRMAN WALLACE: Let’s leook at page one of
attachment G, that’s along the top line, if I understand it.
Column 2 is fiscal year 1985 expenses, that’s actually money out
of pocket; is that correct, Mr. Richardson?

MR. RICHARDSON: That’s correct, sir,.

CHAIRMAN WALLACE: That’s $10.8 million in ’85. Four
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would be the same figure for ‘86, and that’s $11.3 million; is
that right?

MR. RICHARDSON: That’s correct, sir.

CHAIRMAN WALLACE: Column 6 is the same figures for
/87, that’s $10.8 million.

MR. RICHARDSON: That’s correct, sir.

CHAIRMAN WALLACE: Column 8 is the same expenses for
1988, which is $9.9 million?

MR. RICHARDSON: That’s correct, sir.

CHAIRMAN WALLACE: All right, now we know what numbers
we’re playing with. Let me ask, because I‘m curious and I think
it was the thrust of Mr. Smegal’s question, if we got by in 1988
with so much less money than we had spent in previous years, why
can’t we get by on that amount of money again this year?

MR. RICHARDSON: Basically because we do have o
establish new programs, the IG’s office, the increase rent, but
more to the fact is we have had a hiring freeze where.we have
seen our employment drop drastically.

’ If we look at attachment F that was sent to you, on
March 31, 1988 we had 172 employees in the Corporation. June
30, we had 156. As of December, after Mr. Wear had been with us

for 6 months, we were at 138. You see a decrease of over 18
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people within our offices.

More to the point, we had to decrease our monitoring.
We decreased monitoring from 18 trips a month down to, in some
months, as low as 12. Those monitorings are expensive, but we
had to do that to stay within the budget that we had available
to us, which was $10.5.

As Mr. Wear stated, I went to him in July after he had
come to the Corporation as president and expressed a concern
that we very well could go over budget if we continued spending
at the same level.

At that point is when we developed a plan to reduce
the monitoring and reduce the staff to stay within the $10.5
budget.

CHAIRMAN WALLACE: Mr. Smegal?

MR. SMEGAL: The assumption that you make in thesé
additional staff reguirements, and of course we don’t have the
information that shows us the same kind of detail that your
2/28/89 single page shows us on the additions, the assumption
that one has tc make, I guess, and you’re asking us to make, is
that all the expenditures that occurred are going to occur
again, and in addition to that you’re going to make these other

expenditures.
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Again, I loocked at attachment 1988 C and I noticed,
for example, that‘there was over a million dollars in expenses
involved in temporary employees. Now I agree that under Mr.
Bayly the staff went from 179 down to 147 in that particular
fiscal vear ‘88, a drop of about 32 and a lot of temporaries
were hired.

Now, it seems to me that if you’re going to add
another dozen permanent staff as you propose on the sheet dated
February 28, 1989, you’‘re golng to gain some savings in
temporary employee pay, for example.

MR. RICHARDSON: That’s true to an extent. Some of
the temporary employees, of course, we do not have to pay them
within our salary ranges that you do have. Most of them were
paid below that. When we hired them we placed them in a range,
and we paid them, with their experience, a rate comparable to
what they deserved.

In addition to that, of course, we’ve got
approximately 20 percent of benefits that have to be paid, we
were paying 7 1/2 percent before, so there 1s a gain there or a
net increase of over 13 percent,

CHATIRMAN WALLACE: Let me ask deces your attachment F

include both permanent and temporary employees?
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MR. RICHARDSON: VYes, sir, it does.

CHAIRMAN WALLACE: So it’s not a question of losing
permanent employees and replacing them by temporary empleyees,
these are bodies that are just lost reflected on attachment F?

MR. RICHARDSON: That’s correct, sir. We tried to
make that clear in the memo that we did look at both temporary
and full-time employees to give you a clear understanding of how

many bodlies we have in the Corporation.

CHAIRMAN WALIACE: Mr. Smegal, further gquestions?
1

MR. SMEGAL: I think that just begs the question..
Over the last six months, if we go back a little further, overi

the last nine months we’ve been able to reduce staff by 34. I

_assume from that that the staff weren’t needed, that there werej

34 staff members who weren’t required.

I think that’s good management. In fact, we’‘re down
from 179 as of December 31, 1987, a little over a year ago.

MR. RICHARDSON: I agree to an extent we have had a
nurber of pecple leave the Corboration that we don’t really have
to replace. There are key personnel that are working 12 and 14
hour days. Of course, they’re salaried employees, they’re not
being paid for their overtime. This is scomething we’re trying

to reduce,.
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CHAIRMAN WALLACE: Mr. President?

MR. WEAR: Mr, Chairman, it’s élsc a question of what
you really want the Corporation to do. If you’re dissatisfied
with that the Cgrporation is doing, I guess a loss of perscnnel
is not a big deal for you.

If you do want to push ahead and make these reforms
and to conduct these monitoring visits that the board has, as T
understand it anyway, promised its oversight committees it was
going to do, we’re going to have to spend this money to do it.

The reason that those monitoring trips were cut back
is exactly as Mr. Richardson laid out, it looked like we were
going to overspend the budget. One of the things vyou just
absolutely cannot do is overspend the budget, and that was the
reason for that.

CHAIRMAN WALLACE: Mr. Smegal?

MR. SMEGAL: I'm still going to focus on this, if I
nay. We’re talking about a year the last year that we have
information on the budget year that was $9.9 million is called
fiscal year 1988.

If I understand ceorrectly, that year ran from
September 30, 1987 to September 30, 1988. That $9.9 million was

expended on a staff of employees that ranged, at least
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guarterly, from 162 to 179 teo 172, 156 and now we’re at 1338,

You’re going to tell me that the $9.9 million you
spent on 179 employees is the same number you’re starting with
this year and I can’t accept that. I don’t agree with that.
That’s impogsible. You had, during the fiscal year 1988 where
you spent $9.9 million and you had a lot more-employees.

You’ve got to come to me with a little more
information than you’re giving me here. You can’t tell me I’'m
going to add 12 people, therefore it’s $354,000. I want to add
that to $10.8 or $9.9 or whatever, you’re apples and oranges
here.

You’ve got to give me the number you’re really dealing
with, which is how much is the staff you’ve got left is going to
cost you, and I tell you it’s not going to be $9.9 million.

MR. WEAR: Well, there are a couple 0of things there.
First, Mr. Smegal, the cost on the 12 people is $177,000. The
cost for the inspector general’s office is $324,000, just to
make the record -~

MR. SMEGAL: According to this number here, which is
$354,000, do I have the wrong pagé: that’s not correct? Do I
have a different sheet from the rest of you.

CHAIRMAN WALLACE: What are you on?
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MR. SMEGAL: I'm on your 2/20/8% memo that says
$354,000.

MR. WEAR: That number, Mr. Smegal is for a full year.
Since we’ve got approximately six months to go --

MR. SMEGAL: That’s exactly my point, Mr. Wear, and
your $9.9 million is for a whole yvear where the staff went from
179 down to 138.

Obviocusly the cost per month at the beginning of that
year when you had 179 people was different than the cost at the
end of the year, so.you're $9.9 million, your premise you go in
with is incorrect. Somehow or other you’re carrying this loag
along of $9.9 million and you Qant to add to it. I'm telling
you it’s not there to begin with.

You didn‘t start the fiséal year ‘89 with $9.9 million
of baggage being dragged along. You’ve got another number and
you haven’t told us what that is. It‘s a lot less.

CHAIRMAN WALLACE: Mr. Smegal, I think, I mean to the
extend I understand your argument, it’s a simple argument, Mr.
Wallace.

CHATRMAN WALLACE: Well, I may be a simple person
then. I gather that you are saying that if the staffing level
as of 9/30/88 had been the staffing level for the entire year,

-
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expenditures would have been less than $9.9 million; is that
correct?

MR. SMEGAL: I'm not sure if I understood what you
just said.

CHAIRMAN WALLACE: I‘ve heard you say it about three
times and I’m not sure I understand it, so let me try to explain
what I think you said. I71]1 make one more try and then you can
tell me that I misunderstand you.

We have a $9.9 million total spending for the whole
year. We started spending at a high level and as staff
decreased, the rate of spending decreased toward the end of the
year. |

So, what you’re saying is if we took the rate we had
at the end of 1988, and carried it out flat for a full year, it
would be less than $9.9 million; is that what you‘re saying?

MR. SMEGAL: Mr. Wallace, I couldn’t say it better.

CHAIRMAN WALLACE: At least I understand what you’re
saying.

MR. SMEGAL: You understand me very well.

CHAIRMAN WALLACE: I think the question is: At the
level we had, at September 30, 1988, were we getting the job

done?
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MR. SMEGAL: No, that’s not the question.

CHAIRMAN WALLACE: That’s my dguestion, what’s your
gquestion?

MR. SMEGAL: My guestion is: At September 30, 1988,
when we had whatever number we had, which you’ve now agreed is
on a decline, what was that number, what would it cost us to
carry on the corporate management and administration at the
level we were at September 30, 1988, and that’s the number <to
which I think we should look at and try to add, as Mr. Wear has
suggested.

CHATRMAN WALLACE: Mr. Richardson, have you got any
way to do that on the back of an envelope? |

MR. RICHARDSON: As Mr. Smegal had pointed out, I do
héve a draft of the December expenditures with me. We are
spending at a rate right now of approximately $9.1 million, but
in the course of January and December those expenses have gone
up considerably. |

In additien to that, the $1.2 million that we would
like to add in employees, an additional cost that would
increase, we would need the $10.8 million.

In working with Mr. Wear in supplying these figures,

we’ve looKed through every possible way of possibly reducing
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that figure, but we feel that we needed people coming aboard,:
the additional office of the IG, that the full amount of $10.8
million is needed for continuing operations.

One of the things that we have done, we are spending
and doing our monitoring with consultants. Some of those

consultants are the people we‘re hiring, but we do have to gear

up to get back on track with the 18 monitorings a month. We
need to do that with full-time employees so that we can get our:
reports and keep current on the everyday operations of the!
offices.

MR. UDDO: Can I ask a guestion about this consulting,j
because that’s something which >étrikes me as coming through’
these things as a fairly high figure over the years.

CHAIRMAN WALLACE: Go ahead, Mr. Uddo,

MR. UDDO: I‘m just trying to get some explanaticn of

those consulting figures. I mean we’ve had a pretty high figure
for consulting services over the years. I‘m just wbndering what?
accounts for that and what’s going to change with respect to
hiring new people. |

MR. RICHARDSON: The main proportion of the

consultantg ==

MR. UDDO: I'm looking at H right now which is vyour
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projection for 789, which is still a fairly steep figure, it’s|
over a million dollars.

MR. RICHARDSON: We canncot house everybody that we
need to get the monitoring completed, so we do use consultants,
attorneys, accountants, management people to help the staff in

monitoring our compliance to get the job done.

Alsoc in that line are the attorneys for the general:

counsel’s office that help with the litigation and the problems.

!

that we have that arise there, Each year it is a substantiaﬂ

amount, yes. !

MR. UDDO: That’s not going to be reduce by hiring

more full-time people, at least no significantly it doesn't%

]
H

seem? i

MR. RICHARDSON: No, sir. :
MR. UDDO: Didn’t you just say that some of the full-

time employees are going to replace consultants?

MR. SMEGAL: Right. We do have a pool of monitors in%
excess of 300, So, when we hire ten of them, there’s still:
quite a number that will continue to help us with theiri
monitoring trips. |

MR. UDDO: How much is the consulting line going teo go

down by hiring these full-time people? Is it going to go down
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at all?

MR. RICHARDSON: No, sir. The figure that you have
there is the figure that we’re projecting, the $10 million with
the consultants. Of course, if we don’t get the $10.8 budget,
that’s the place that we’ll end up cutting, most likely.

CHAIRMAN WALLACE: Let me ask you, because we may e on
different wave lengths, the figure on attachment H that shows
$1,000,027 for consultants in fiscal year 1989 is, in fact, a
reduction in consulting expenses from the previous year; is that
not correct? |

MR. RICHARDSON: That’s correct, sir. We are making a

concerted effort to use staff personnel s¢ that we can keeﬂ

tighter control of our reports that need to go out,

CHAIRMAN WALLACE: So you don’t expect to reduce that
million dollar figure this year, but it is a reduction over
previous years; is that correct?

MR. RICHARDSON: Yes.

MR. SMEGAL: What was the actual expenditure in 19837

MR. RICHARDSON: $1.3 million.

MR. SMEGAL: So the $9.9 is already $300,000 when you
take out that $300,0007

CHATRMAN WALLACE: Mr. Smegal, you’re taking out the
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$300,000 because you’re hiring more permanent people, and
permanent pecple are more expensive than consultants.

By reducing the cost of consultants you’re increasihg!
your overall budget by putting people on the permanent payroll
and by paying them their section 89 benefits. A reduction in

consulting means a more than one-to-one increase someplace else

in the budget, unless you’re not going to do the job.

MR. SMEGAL: Mr. Wallace, I don’t think we have.encughi
information to act on this. |
MR. UDDO: I have some other guestions, maybe we

could just focus on a couple of other things for a minute, then
make a decision about what we want to do. I confess, I only
read this on the plane up yesterday, so I may have been able toﬁ
get the answers sooner, but I didﬁ’t have a chance to really

review it as carefully as I’d like.

One area of it that gives me a lot of concern is thisg!

inspector general thing. In one sense that sounds like a fifth!

wheel to me for a corporation that has a Monitoring, Augir

Compliance Division. If we’re mandated to do it, we’re mandated

to do it.
I haven’t seen the pact that mandates it, but it seems

to me that we’re proposing to go inteo it in a fairly big time
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fashion with $324,000. I need some explanation as to why we
need to spend that much on an inspector general that sounds like
that office is going to do an awful lot of the same thing that
Monitoring, Audit and Compliance does.

If it is going to do some of the same things, then it
seems to me that some of that money ought to come out of MAC and
nct necessarily be new money. S0, I need some sort of
explanation about this inspector general thing -and why it’s
going to take $324,000 of new money to do something that I think
we’re already doing.

CHAIRMAN WALLACE: Mr. President?

MR. WEAR: Thank you, Mr. Chairman. Mr. Uddo, as I
mentioned, I intended to hire four professional individuals for
that office. We’ll also have a secretary that we intend to
steal from MAC.

That office will be staffed two lawyers and two
investigators. I anticipate having to spend top dollar to get
an inspector general. I want someone with some stature, someone
with experience in prosecuting white collar crime, beéause that
is what we have. That is what that individual is going to be
doing.

That individual will have a lawyer with an assistant.
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Also we’re going to have two investigators that know what
they’re doing with regard to putting together a paper trail.
In my experience as a special assistant U.S. attorney,
I had vefy good results with IRS agents who know how te put
documents together, who can put spreadsheets together to show
where money is going and how it’s been used. Those people cost
money.
So, that is the reason for it. In addition, I've

factored in some money for travel in there. I guess the bottom

line is those people are going to be expensive in order to dof
what I think needs to be done. |

We’ve had fraud in the programs, we have cases|
underway now that we’re looking at, and we’ve Jjust got to stop
that. ©People are going to put their hands in the coockie jar,
they’re going to have the 1id slammed on their hand. Their not
putting cookies in when they put their hand in the cookie jar,
they’re taking cookies out.

CHAIRMAN WALLACE: Mr. Uddo, can I call you attention
to attachment G, flip over to that page. I share your concern
about the relationship between the inspector general and MAC,
but if you loock at those numbers, I think you’ll see that MAC is

where the money is coming from.
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If you take the $4 million budgeted for MAC in 1989
and add the $324,000 to it, you come up with $4,364,000, which
is less than we spent on MAC in 1987, less than we spent on MAC
in 1986, and I think we’ve had the explanation the reason that
we always spent $4.2 on MAC in 1988, is when Mr. Wear came onh
board he cut the monitoring by a third to keep from going over
budget.

So, I think that +the MAC and inspector general
together in this budget is less than we’ve been spendinglon
monitoring alone over the last few years.

MR. UDDO: What figure are you using for ‘89 proposed?

CHAIRMAN WALLACE: In column 9, page 2 of attachment
G. Four million dollars for Monitoring, Auditing and
Compliance. The last line at that the bottom is $324,000 for
the inspector general.  Together that makes $4,364,000 for
monitoring and inspector generals.

Compared to column &, wmonitoring alone was $4,219,000.
So, you’re right, there’s a small iﬁcrease. If you look back at
-=- I think that’s been explained by the fact that we shut
monitoring doﬁn when Mr. Wear came on.

When you look at the two previous years, monitoring

was $5 million, the year before that it was $4.7 million, so for

-
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’89 monitoring and inspector'general together don‘t even get us
back to where we were on monitoring alone before Mr. Wear came
en board.

I don’t know how the two things are going to work
together and I don’t how anybody can tell you that until we get
them in place and start trying to work it out in practice.. The
funds together are less than what history shows us we’ve spent
on monitoring since we’ve been here.

MR. UDDO: I guess my concern 1is that mavbe we're

going into this inspector general thing on a level that’s going'

to be less efficient than sort of experimenting with that on a

smaller basis and giving some additional money)to MAC or let MAC
continue to do what it’s been doing.

It just strikes me that there’s going to be some
duplication there of efforts and expenses, and it shouldn’t
necessarily be out of what’s proposed new money. The historical
record -- I don’t know what the average is, what’s MAC’s average
over the three years that you’ve got here, David? It looks like
it would be - we don’t have an average, though, do we over the
three years?

MR. EAGLIN: It’s about $4.§ million, that’s my guess

from looking at the figures.
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MS. SWAFFORD: Let me just mention something here. It
appears to me that we don‘t have any choice about an inspector
general, that we have to do that; isn’t that correct? 1In this

number 2 on page 2 you say "Establishment of an ©Office of

Inspector General."
CHAIRMAN WALLACE: Ms. Swafford, that’s correct. We}
have to do it. Mr. Uddo’s point is how much do we have to spend%
on it, and that is certainly within our discretion to decide how;
small or how big we want to have it. i
Congress has told us that we have to have an inspector

general, there’s just no avoiding that. :

MR. UDDO: I understand that. My question is since!
|

we’ve got a Monitering, Audit and Compliance Division, do we,
need to go into the inspector general business to the tune og
some $300,000. !

The average is $4.5, maybe, David? |

MR. RICHARDSON: It’s $4.,48, I believe, During the
same time the budget has been $4.5 or a little bit more.

MR. UDDO: Is there any -- maybe it’s too early to
talk about this, but is there any thought givenlto how these two)

things are going to work together and whether there’s not going

to be some wasted effort and duplication of effort that could be
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this I6 1s also going to be very experienced in what 111
characterize as white collar crime cases.
I’'m interested in putting cases put together that can
be prosecuted effectively. I think that in order to really do

that and to get this moving, that this is what we’ll have to do.

CHAIRMAN WALLACE: Mr. President, could vyou,

distinguish between complaints and monitoring, because maybe!

{

it’s not real clear which is which?

MR. WEAR: Well, our monitoring division, Mr..

Chairman, goes out and looks at programs. They are 1like an
auditing team, I guess, that would go out and look at a broker-
dealer and look for violations of the Securities and Exchangé

Act. i

Our compliance people really should be an enforcementg
division that actually moves on the prosecution of these cases.%
our Monitoring Division, if they locate violations, obviously

they bring them in and we try to do scomething with it. ;

Qur Monitoring Division is not effective as really ani
arm of a prosecuting organization. My hope is that the IG will
come in and £ill that void and we‘ll bhe able to move on thesei
cases,

Very frankly, Mr. cChairman, I think that if we slan
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avoided?
MS. SWAFFORD: Isn‘t that a management decision?
MR. UDDO: If they want us to approve the money for

it, I’d like to know whether it’s necessary or not.

|
MR. VALOIS: I think Michael 3just got finished a]

description of how we’re not really spending more on monitoring.

CHAIRMAN WALLACE: Mr. Uddo’s question is a fair one.
No matter how much we’re spending, how are the two offices goingé
to work teogether. I do think that’s a fair question. I'm not;
sure it’s one that can be answered ﬁntil we get inte it, »>ut I’d”
be delighted to let somebedy try. |

Mr. President? %e

MR. WEAR: Let me take a shot at it. Right Baw our
compliance office contains approximately three people who spendg
most of their time fielding complaints and not really much time.
at all investigating them.

I anticipate that our so-called compliance staff nowé
will continue to field those complaints and we’re going to?
categorize them and then get those inte the IG’s operation andé
the I¢ will actually run the investigations.

There are some very definite advantages to doing it:

that way, number one, the IG has subpoena power and hopefullyj
I
J

(
|
!
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the cookie jar on a few hands, there won’t be hands going into
the cookie jar. When I was a special assistant U.S. attorney, I
prosecuted a number of cases in a new area of the law, and over
a three-year period those cases dried up.

When the agency found violations of those cases, those
people ran in and attempted to plead immediately because they
did not want to go to jail. I think that we can replicate that
experience in this area. I’m very interested in trying to. move
that.

CHAIRMAN WALLACE: Mr. Uddo, let me mention something
about my experience with complaints, which has been a small part
of the monitoring effort.

The complaints people react when somebody let’s them

. know that something has gone wrong, and supposedly they

investigate it. Over the last several years I have had many
contacts from people in Congress to say my members has sent
something up to Legal Services to complain and nothing has been
done. There hasn’t been any investigation, it hasn’t happened.

| I’‘ve follow up on it, it wusually turns. out that
somebody in the office has telephoned out to wherever the
complain came from, made a few calls, tried to find out what was

behind it, but they can’t do any more because they don‘t have a
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budget and they don’t have the personnel to go out there and get
people under ocath and see what’s going on.

So, I, for a 1leng time, have been getting these
complaints from Congress that we are not following through on
matters that they refer to us. It would be my hope that the;
inspector general would pick that ball up and run with it. I'm
not sure there’s a duplication of effort.

The effort on that front in monitoring, with all due
respect to everybody that works there, I think has been less
forceful than it should have been over the last few years.

MR. UDDO: It sounds, though, that both Mr. Wear and‘
you are saying that you’re going to move the Compliance Division
out MAC into the inspector general’s office. Is that a fair
statement that the IG 1is going to do what the Compliance
Division of MAC ought to be doing?

MR. WEAR: I don‘t know that that’s completely
accurate. Right now the problem is that the staff in the
Compliance Division spends all it’s time fielding complaints.
They don’t spend any time, because they don’t have any time,
really investigating them.

To the extent that they are able to investigate things

is as the chairman has outlined. I can tell you from experience
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I was on the other end of that when I was on the Hill. One of
the reasons I came here was to try to fix that.

I can tell you it 1is very frustrating to refer
complaints and things that look like there is a reasonable basis
for an investigation to an entity and have them not do anything
with it.

T don’t think it‘s the fault of the people in the MAC
division, whether any compliance or monitoring. They have got a
lot of other things to do as Mr. Richardson pointed out. They
are working a lot of overtime to get these things done.

So, I’m not blaming them. I am just saying we need to
structure this to take care of thét. I think that what amounts
to our Compliance Division will still feel those cqmplaints, but
now we are going to have some new people who are going to
investigate them. Those that had merit will be prosecuted.

MR. UDDO: All right, let me ask another couple of
questions. Oon Attachmént H under Monitoring audit and
Compliance, the figure for temporary eﬁployee pay remains
significantly high, a half a million dollars.

The consultant figures I‘’ve already mentioned
remains, I think, very high. Where are all those temporary
employees and why are they there?

-
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MR. RICHARDSON: Of course, we have already paid

-temporary employees for three months of the fiscal year already.

MR. UDDC: A half a million dollars?

MR. RICHARDSON: I don’t have the exact figures with
me. I can get that. I can make a phone call and get it.

MR. UDDO: I’'m just looking at the proposed ‘89
budget. In there you have got both a half a million dollars for
temporary empleoyees and a little more than a half a million
dollars for consulting.

Are those some of the same people, meonitors?

MR. RICHARDSON: What we can do under Section 8 and 9
is hire an employee for a three month period before we hire them
full time. We still need money in there for that process. More
to the point, we have a nighttime crew, all of them part-time
people, that come in and help process our reports.

We have six to eight people still there. So, there
will still be some temporary employees in the MAC division.
Plus, in the summer we have, in the past, hired people fron
local universities and universities throughout the United States
to come in and work during the summer to get some experience.

They help with the assimilating the documents and

preparing the monitoring teams that way.

-
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MR. UDDO: All right, just explain this to me though.

All of your other documents for ‘88 -- 1988 B, the 12 month

‘period ending September 30, 1988, you have got $588,000 for

temporary employees in MAC. That’s a 12 month figure; fiscal
year ‘88, $51C million.

I guess my question is, why is that figure going to
stay the same and the consulting stay about the same if, in
fact, this proposal 1s to get some full-time people on and to
alleviate some of the need for consultants and temporary
employees?

MR. RICHARDSON: Okay, I think you say that the
consultant, for instance, in '85 was $1.4 million.

MR. UDDO: Show me where you are locking.

MR. RICHARDSON: In 1987 B. Also 1988 B the
consultants was $9.6 million. So, we are seeing a significant
reduction -- |

MR. UDDO: Wait, wait. What was that last thing you
said -- 9.67

MR. RICHARDSON: - 9.6.

MR. UDDO: Where is that --

MR. WALLACE: $960,000,

MR. RICHARDSON: $960,000, I’m sorry.
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MR. UDDO: What is that on?

MR. RICHARDSON: 1988 B. Let me remind you of
something else too. These are projections in budget. If we
don’t get the staff that we need -- for instance, if we have

staff that leave the corporation, to continue the monitoring
process we would shift money from, for instance, temporary
employee or personnel compensation into your consulting line so
that we can continue operations.

MR. UDDO: I guess my gquestion is, though, where are
the full-time employees going? In this temporary employee line,
$500,000, are those monitors? Who are those people?

MR. RICHARDSON: You’re talking about the --

MR. UDDO: I'm talking about Attachment H, your
projected budget showing $501,198 for temporary employees atl
MAC. Who are those people? Are they monitors? Are theyI
secretaries? Who are they?

MR, RICHARDSON: In some cases, yes,A they are
monitors. We hire them for .special projects within the
corporation. Also, we have secretariés, like I said, that work
at night. We do project hiring people in the summer to come in,
work an internship, to help keep the monitoring process going.

MR. WALLACE: Let me ask a question because I'm a
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little confused along with Mr. Uddo in looking at this. If you
compare MAC over the last three years, there is a significant
decrease in consulting for 1989, but there is not really a
significant decrease in temporary employee pay.

I was thinking that we were changing temporary
employees into permanent employees. If you look at where the
money is going, it looks like we are changing consultants into
permanent employees.

Temporary employees lock fairly constant over the
three year haul in MAC. That’s correct. Again, we are;
projecting the use of some temporaries, but what we are
basically doing is two things.

~We did hire some temporary employees full time. WeI
are aiso having to go outside the corporatioen into our!
consulting pool to hire full-time employees. So you will see &
reduction, we hope, in the consulting because we are hiring some
of those consultants as now full-time employees.

We can control theilr nmonitoring, of course the
direction they are working being full time for the corporation
and get additional monitoring and control the report writing to
get that process completed and get the draft reports and the

completed reports into your hands and the general public.
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MR. UDDQ: Well, that still doesn’t answer the
question, why are there going to continue to be so many
temporary employees? I thought that we had a lot of temporary
people because of the monitoring teams.

Apparently, that is mostly in consulting. Why are we
going to continue to have about the same number of temporary
enployees?

MR. RICHARDSON: The nighttime people that I‘'m talking
about who did have staff that worked until 11:00 three or four
nights a week, they will continue to do so. Those are temporary
people. They will continue to be part-time people.

They work jobs of the day and then come work for us in
the evening. We don’t have to extend full-time employment and
benefits to them.

MR. UDDQ: Are there attorneys working at night?

MR. RICHARDSON: No, sir.

MR. UDDO: Research analysts or research assistants
working at night?

MR. RICHARDSON: There are some, mainly secretary help
through.

MR. UDDO: So, secretaries, on this thing here that

Mr. Wear gave us, pay secretaries around $17,000 a year. That’s
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é lot of secretaries working at night to get to half a million
dollars.
MR. RICHARDSON: That’s true. Again, we still have
the option, still intend to, if need be, bring pecople in on a
temporary basis; for instance, when we have people that leave;

the corporation.

MR. UDDO: So, in other words, what you are saying is!
you have got half a million dollars here in case you need. it;,
that you are not really budgeting that you are going to use halfi
a million dollars for temporary employees?

MR. RICHARDSON: I don‘t have the figure with me that
we spent the first three months, but we have spent a good deal!
of money in the first three months for this exact type of thing)
because we have lost people. Even our temporary people we hire‘
occasionally that we are hoping will come ahbhoard for a full-
time job come and go because we have not been able to offer them
full-time employment.

MR. WALLACE: Mr. Richardson, let me ask you --

MR. UDDO: I'm confused.

MR. WALLACE: I think I‘m beginning to get a pattern
out of this, but let me try again. One reason we have got half

a million dollars here in temporary employees is that for the
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first quarter of the fiscal year we have had a lot of temporary
employees and we have already spent a lot of wmoney, but you
don’t know exactly how much; is that correct?

MR. RICHARDSON: That'’s correct. I don’t have that
information with me. I can call and get it.

MR. WALLACE: All right now, from here on out if we
hire new people as we may do, a lot of those people for three
months are going to be temporary employees almost probationary
employees. They get to be permanent if we like them; is that
right?

MR. RICHARDSON: In some cases, yes.

MR, WALLACE: That’s going to be some significant

chunk of money? E
MR. RICHARDSON: Yes. |
MR. WALLACE: We’ve got some people who are always
going to be temporary employees because they work nights on a;
part-time and don’t work enough to get up into the Section 89
realm; is that correct?
MR. RICHARDSCN: That’s correct, sir.
MR, WALLACE: MAC is the biggest division we’ve dgot;

is that correct?

MR. RICHARDSON: That’s correct and the biggest
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turnover of employees.

MR. WALLACE: So, those categories together, whether
you can break them down dollar for dollar, is where it comes
from?

MR. RICHARDSON: That’s correct, sir.

MR. WALLACE: As I compare 1988 B with Attachment H, T
see a lot of temporary employees in places like General Counsel,
Policy Development, Management Services, Field Services. Those
temporary employees, with the exception of General Cocunsel--
then Field Services is being cut in half -- that‘s seems to me
where we are getting rid of most of the temporary employees.

MR. RICHARDSON: That’s correct, sir.

MR. WALLACE: Why is it easier to get by without
temporary employees in those divisions than it 1is in the
monitoring division? Obviously monitoring is bigger and what
you have,-there's going to be more of it.

It looks to me like there’s qualitative difference
here too by the nature of the beast. Monitoring uses a lot more
temporary employees than the other divisions do. Maybe you can
tell me why that is.

MR. RICHARDSON: I think anytime you have people
travelling, and some of the temporary people do tﬁat we hire,

-
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there is a period that it may look attractive to go on the road.

Once they do it once or twice, they have the report writing,

stress related there, and they decide
the capacity anymore.

Plus, if they move into thg
experienced them leaving and going to

MR. WALLACE: So,
temporary employees for just about a
is that correct?

MR. RICHARDSON: In cases, 3

MR. WALLACE: Sorry, Mr. Ud
little bit, but I hope that ¢larifies
MR. UDDO:
permanent employees that is on the sh
the amount for MAC is about three t
division.
So, I mean,

employees in a division that,

shouldn’t try to hire permanent employees,

be putting that $160,000 trying to h

we’re putting

the

they don’t want to work in

area, in the past we have

the federal government.

the turnpver is high and they stay

L1 the time they’re there;

res,
do, to step on your time a

a little bit.

Except that the proposed conversion to

eet that Mr. Wear gave us,

imes as much as any other

$160,00Q0 inta permanent

according to what I just heard,

Maybe we shouldn’t

ire permanent employees if

the nature of the beast is that you alre better off working with

temporary.
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The proposal for ‘89, the personnel line, goes from
1.5 to 1.7. Temporary enmployees stay about the sane.
Consulting goes down a bit. So, I'm still confused about that
whole area there. '

It doesn’t seem to me that the conversion to permanent
employees is doing much good in MAC because ‘it doesn’t seem to
be a significant change in the way those things are set up. I
would 1like to xnow how much we spent so far this year oﬁ
temporary emplovees in that division.

That would be a helpful figure to me because if it is
mostly secretaries, I’'m going to be very surprised if it’s a big
figure.

' MR. RICHARDSON: Well, I have someone calling. I will
call the office very shortlf and get it. They were working on
getting the information together for me yesterday.

MR. UDDO: Let me switch to something else and ask
another question. Maybe that information will come in. The
other one I have some problems with is Number 3 on hearings on
competition. |

My problem with that is principally this, I don’t know
that those hearings have to be held independent of board

meetings. That should not necessarily be an additional $100,000

Diversified Reporting Services, Ine.
181t K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10

11

12

13

14

15

16

17

18

19

20

21

22

- 56
if those are held in conjunction with scheduled board meetings
anyway.

MR. WALLACE: I’1l1l tell you as chairman what I would
antiéipate deing, Mr. Uddo, is to refer this matter to the
provision subcommittee. I think that is the proper place for
it. Perhaps we will do a subcommittee of the committee. 1
don’t know.

It seems to me similar to the study that you undertock
on sport centers that we never got finished for reasons we are
all aware of. My recollection of your experience is that we had
a lot of meetings that were not in conjunction of beoard meetings
because your committee, working on that project, had more work
to do at times that the board didn’t have.

So, there may not be five special meetings. I wold
expect there would be five meetings. Some of them will be in
conjunction with board meetings and some of it won’t. - If we are
going to have this in place by September -- |

If we are going to have a plan ready by September 30,
then once this budget is adopted and the staff knows what it can
spend, they are going to have to shift into high gear and get us
a proposal so we can start having'hearings on this maybke in May.

We are going to be on a very fast track. So, that may
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be a little overbudgeted, but I don’‘t think it’s a lot over
budgeted because I just remember what you went through on sport
centers. I look at this to be a similar task.

MR. UDDO: Well, we had two meetings as I recall. The
first one in New Orleans was independent of a board meeting.
The second ohe was too, but the second one was in San Francisco!
in conjunction with the ABA meeting because we felt there were
people there that would be able to testify relevant to thej
matter that we were investigating.

MR. WALLACE: You do that again, we are going to have

to pay to go to Hawaii this summer. (laughter)

MR. UDDO: There may be times when a meeting:

|
independent of a board meeting might make sense. I just don't%
know thét the assumption should be that all of them are going to
be independent of the board meeting.

I just glanced over here and noticed something to go
back to this MAC thing. I said $160,000. It’s that whole first
part of that page which is really $232,000 which we’re being
asked to shift for hiring full-time employees.

I only looked at the monitoring part. The whole first

three sections is $232,000. S0, I mean, we are talking about

another $232,000 to convert or hire permanent employees. My
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point is that that is, I thought, to get away from temporary
people. I don’t see that reflected in your projections.

I would still like to get that figure 1f they are
trying to get it. I don’t have any other questioﬁs right now.
MR. WALLACE: All right, Mr. Smegal?

MR. SMEGAL: I have a couple. Letfs focus on this

latter matter that Mr. Uddo just brought up, the hearings in

competition, I have in front of me the language of the writer

which I guess is what we are talking about.

It is provided further that a board of directors of

the Legal Services Corporation, composed of individuals|

nominated by the president after January 29, 1989, and

subsequently confirmed by the United States Senate, shall

develop and implement -- and it doesn’t say the staff; it says

this board that does not yet exist because there’s been no

nominations by President Bush nor has there been any

confirmations -- anyway, shall develop and implement a system

for the competitive award for all grants and contracts including
support centers to take effect after September 30, 1989.

What are we doing?

MR. WALLACE: I think what we are doing, Mr.

Smegal --
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MR. SMEGAL: I think we are doing 1t without
authority, Mr. Wallace, whatever it is we are doing.

MR. WALLACE: I think when our successors come in, and
may that blessed day soon arrive, they are going to be charged
to get something on the ground and running as of September 30.

MR. SMEGAL:. That is not what this says, Mr. Wallace.

MR. WALLACE: That’s the way I read it. If we haven’t
done the groundwork for them so they’ve got something to lookj
at when they get here, I think we have been very remiss in our
duties.

Now, neither you nor I were in the room where the deal
was cut, but that’s the way I read it. Congress expects after
September 30, 1989, for a new board to be here and for a new
board to implement new policies.

This staff needs to get to work so there will be
something on the table for that new board to look at when it
gets here. I think that’s prudent. I think it’s proper and I
think we ought to do it.

MR. SMEGAL: First off, this makes no mention of any
staff deoing anything. It says that a board that does not yet
exist shall develop and implement -- I don’t see any staff in

there at all. It’s talking about a board doing something and
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the board is not us.

MR. WALLACE: The board sometimes does things through
staff, Thomas.

MR. SMEGAL: Well, whether it does or not, this board
is not here to tell the staff what to do. I think it’s
inappropriate for us and probably a misuse of federal funds for
us to be sitting here instructing a staff based upon authority
which we do not have.

MR. WEAR: Mr. Chairman?

MR. WALLACE: Yes, Mr. President?

MR. WEAR: I would note, Mr. Chairman, that the
corporation is not secluded from developing a competitive model.
That statute says it will require to do it. Even if that
statute was not in effect, we could still move forward and
develop a competitive model for the awarding of the grants and
contracts.

MR. SMEGAL: What’s the authority in the act for
that, Mr. Wear?

MR. WALLACE: Our general authority to manage this
program in the efficient and proper use of federal funds. I
can’t quote the statute chapter and verse, but we are tdld that

we are supposed to try to manage this program as prudently and
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efficiently as possible.

This is the sort of stuff that the program develcpment
office has been doing ever siﬁce we got here. We have often
questioned as to whether they ought to be doing particular
things, but nobody has ever questioned their statutory authority
to do it as far as I know.

MR. SMEGAL: Well, if they are already doing it, I
don’t know what this discussion is all about, Mr. Wallace. If T
understood it, you said we are already doing it, we have been
deing it all along, so what are we talking about.

MR. WALLACE: No, you didn‘t understand what I said,

Mr. Smegal.

MR. SMEGAL: Are we pledging more money to something
we are already doing and we have been doing all along.

MR. WALLACE: Mr. Valois?

MR. VALOIS: We’ve been at this for about four vyears,
I guess. Virtually every time we have a monetary item come up,
we have asked for additional information. We have criticized
our staff and our president and our past presidents for not
really giving us enough information.

In this case, pursuant to what I consider to be good

management and good budgeting, our president has presented us

Diversified HReporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12

13
14
15
16
17
18
19
20
21

22

62
with a plan as to how he is going to expend funds. I will say,
for the first time, that although there may be some minor
dispute about certain numbers on this, I’m very happy -- and I
wish Pepe were here because this is usually his speech -- that
we’ve actually got a good management tool, a plan.

Where are we going to spend the money? Where does it
come from? I congratulate the president and the staff for
bringing us this kind of information. I hope we can get this
resolved.

MR. SMEGAL: If I may, I do have one more point. I
want to go back to where Mr. Uddo was earlier. You are right,
Mr. Valois. We have more péper this time, and I think we are
going in the right direction. My point is that I don’t think we
have enough paper.

Let me Jjust polnt out cne thing to you, if I may. We
look at Attachment H and Attachment 1988 C and we see two
numbers for personnel compensation. We see a proposed budget
for this year of $4.6 million total and we see an actual
expenditure through September of $3.8 million.

| Mr. Wallace and I have already stipulated that that
number 1is an average of 12 months where the staff was going

down. So, in reaiity, the last month of 1988 ¢, September, we

-y
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did not have personnel compensation at a rate of 1/12 of $3.8
million. It was somewhat less than that. It has continued to be
that, as I believe Mr. Richardson has pointed out.

The point I’m trying to make is that the difference
between what is being requested for personnel compensation in
fiscal year ‘89 is probably 40 percent higher than what we
actually expended in 1988,

The $3.8 million does not represent what our personnel
compensation expenses were at the end of fiscal year ‘88. The
number is $3.4, méybe less than that. If you add another $1.2|
to $1.4 million to that and you are asking for 40 percent more
for personnel compensation in fiscal year ’89. I think that is a
little bit excessive.

MR. RICHARDSON: If I can interiect, what vyou are
looking at if you look at 1988, and I know that you are loocking
at toward the end of the year, the total compensation last vear,
the total temporary and personnel was basically $5 million.

Recognizing that we had to give the 4.1 percent
increase, we are asking for 4.3. We were also taking into
consideration that additional hiring of the I.G. office. So, I
think the two, in looking at it in total, will equate,

recognizing the fact that we were down in staff, that we do need
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to build back our staff to employ more people to get the job
done.

MR. SMEGAL: I have nothing further, Mr. Wallace.

MR. WALLACE: Are there any further gquestions? Mr.
Durant?

MR. DURANT: Mr. cChairman, what is going to be your
procedure on this? Are we going to have a motion to adopt this
as is?

MR. WALLACE: No, the procedure parliamentarily is

that Mr. Mendez’ committee report is on the floor proposing t%
send the whole $924,000 to the field. That is the proposition
before the board at the moment. E

To do anything other than that will require an
amendment which I expect would be an amendment in the nature of
a substitute to take this proposal and substitute it for the
committee proposal.

That, of course, will reqguire six votes to amend what
is before the HOuse and then it will take six votes to pass
anything. So, that’s our parliamentary position. It’s about
7:45 out in Denver.

I think we are going to try to get Mr. Mendez when

it’s time for us to vote because he’s been fully briefed on this
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subject. That’s the parliamentary position we find ourselves
in.

MR. DURANT: I need your instruction in terms of
trying to achieve, I think, one small thing that I would like to
try and do and maybe it doesn’t require a formal amendment teo
what will be, I guess, this other amendment to Mr. Wear’s memc.

T have talked with Gladys Barnes and Emma Williams and
Hortencia and Lorain relative to this client training issue.
Where it talks about client board member training in number 4,
whether we could either, through an understanding -- I mean, if
this money is allocated -- we have an understanding that -- or
we have to do it by motion -- that Gladys Barnes and myself and
Lorain and Hortencia would like to put together a list of 10 or
11 people to come together in a small conference toc talk about
this proposal and an additiocnal or other kinds of client
training.

Now, I alsco know that we have to look at whether or
not under .our statute and regulations, what training is
permitted and what training is not permitted. What I would like
is a part either of this full proposal or as a separate
amendment that before any of this $50,000 is spent, money will

specifically be spent to bring together these people to talk
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about that kind of a proposal.

MR. WALLACE: Let me recognize Mr. Uddo who is
chairman of the task force that evaluated this subject.

MR. UDDO: Well, first of all, that proposal would not
be included in this $50,000. In other words, this $50,000 is
earmarked for the other things that are proposed by the motion
that we adopted last time. So, that would be a new proposal,
frankly, Clark, and it would require additional money.

I think that it is anticipated in the revised
consolidated operating budget that we got a copy of under that
heading of meritorious grant proposals. Now, I know that we
have got to get more deeply into that to determine what that is.

All I'm saying is that the $50,000 in number 4 does
not contemplate bringing anyone together at a conference --

MR. DURANT: I understand it doesn’t. So my question
is whether or not in order to do that --

MR. UDDO: You need to get it out of that line item in
the proposed operating budget under meritoriocus grant awards.

MR. DURANT: Or unless there is the support that that]|
money that was allocated under that previous proposal, that a
portion of that money, in fact, be used for this.

MR. UDDO: it doesn’t exist. If we are going to put
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together a videotape -- these expenses which we gave you a sheet
on at the last meeting ~-

MR. DURANT: ©None of which have been incurred.

MR. UDDO: No, but if we are going to carry_ouﬁ the
motion, which as been passed, and produce a videotape and the
printed material and mail a copy to each individual board
member, it’s going to take $50,000.

MR. DURANT: I understand that. If we then wanted to,
if you will, amend that proposal, I guess I would ask the
chairman how could that be done.

MR. WALLACE: Well, you have to undo the last moticn
from the last meeting.

MS. SWAFFCRD: Before we belabor this question, I
thought I wunderstood Mr. Alan Houseman to say yesterday that
corporation funds could not be expended on client training.

MR. WALLACE: I‘ll let Mr. Housemah explain whatever
he said yesterday.

MR. HQUSEMAN: What I said yesterday was that under
your regulation 1612, you cannot train non-lawyers and non-
attorneys if 1in the course of training you disseminate
information on public policy.

In your regulation, you define public peolicy to be
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existing rules and laws. Therefore, you couldn’t train clients
who are non-attorneys and non-lawyers 1if in the course of
training you disseminated information about existing laws and
regulations.

If you are doing any kind of training of c¢lients
without substance of province, you have to give them information
about the 1laws and regulations. You have to give then
information about what the welfare laws are, what the housing
laws are, the housing regulations are, what the family laws are,
the child support regulations. You can’t do that.

MS. SWAFFORD: Wouldn’t that make this --

MR. HOUSEMAN: No, you can train them on the
responsibilities under the board. You can train them about LSC.
You can train them about the responsibilities =--

MS. SWAFFORD: That’s what we are doing.

A PARTICIPANT: I think we have got a real
communication problem here because what Clark is talking about

is not board --

A PARTICIPANT: Well, two things. I don‘t think!
having a conference of which -- the point that Alan is making
obviously would have to be a part of the discussion -- is

contrary to any rule or regulation.
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MR. WALLACE: If I may reclaim the floor as chair, it
would not. be centrary to any rule or regulation to convene a

conference to talk about «client participation in the

I can’t think of any regulation that would wviolate it.
It doesn’t constitute training if we are not teaching them about
positive law out there.

It would be in addition to what this board unanimously

approved it its last meeting. The $50,000 that 1s in this

budget presentation was unanimously approved and allocated. If
!

we are going to have such a conference, it can’t come out of

i
1

that $50,000; it has to come someplace else.

I think Mr. Uddo has directed you toward the most
likely place in President Wear’s proposal where those funds
might be found which 1s the meritorious grant section of about
$130,000. I will ask Mr. Wear to explain that portion of the
proposal which he hasn’t done yet.

MR. WEAR: Thank you, Mr. Chairman. If I may, I would
like to direct the board’s attention to pages 37 through 41 of
the materials in the board book for this meeting. The first
page is a very brief explanation of what this preposal does. It

was prepared for the board’s consideration at the request of

-
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Chairman Mendez.

What this proposal does in a nutshell is to allocate
the meonies that I discussed earlier to M&A, approximately
$754,000. The remaining monies, $131,575 would be placed in a
special fund labelled Meritorious Grant Awards which you will
find on page 41 of the board book.

It was my thought that there are a number of
proposals, whether they deal with client training, as former
Chairman Durant has mentioned, or deal with other kinds of
traihing. I know that we have received some unsclicited grant
propeosals from people who are not grantees and have an interast

in child support law, things o £ that nature.

We have not, or I should say I have not lcoked at then|

in detail. I did pass them ontc the staff, but I know the staff
has been working on other things. It’s my impression they have}
not. gotten to them yet to look at.

We could set this $131,575 in this fund and loogk at;

the proposals that come in and try to make some decisions as to

which should be funded. I don’t, again as I sald earlier,!
believe you should spend money simply because you have got somei
money in your pocket.

As I said earlier, I’'m not interesting in pouring

-
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money down a rat hole of any kind. I think that would look at
these proposals, evaluate them, again see what we are getting
for our money énd then make some decisions and go from there.

So, that, Mr. Chairman, is what I would propose.

MR. DURANT: May I ask a question? Mr. Wear, I assume
that having a small conference with 14 or 15 peopie pursuant to
some of the testimony and discussions that have come out over
the last 6 months or longer. You don’t consider it pouring
money down a rat hole?

MR. WEAR: Again, we need to know more about what is
going to be talked about.

MR. DURANT: Let me just tell you very simply..

MR. WEAR: It would be considered and considered
seriously, yes, sir. It’s not going to be rejected out of hand
because it’s asscociated with client training.

MR. DURANT: What I would like to do is that before we
take the vote from Mr. Mendez is that I would like to sit dowﬁ
in one paragraph and make a proposal and would like to know
whether or not because I think it’s important to do.

CHAIRMAN WALLACE: Let me reclaim the floor at this
point. At the last meeting, we came up with the question of how

to allocate $300,000 to clients, which was the number we came up
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with at Sante Fe a year ago.

I said at that time if anybody wanted to figure out
how to use that money, we ocught to have a solid proposal for our
consideration at this meeting. Ms. Barnes has made such a
proposal.

Before we vote on it -- before we vote on anything,
I’'m going to recognize Ms. Barnes to tell us what it is she has

in mind., Mr., Durant, if you want to take advantage of that tine

to write up what you proposed, then we will also consider that

when we all get together to vote.

Before 1 recognize Ms. Barnes to talk about her
proposal, is there anyone else on the board who has got any
guestions or comments on the matter before the board?

MR. UDDO: Which matter is it before the board?

CHAIRMAN WALLACE: The matter, as I explained to Mr. |

Durant, the matter before the board is the committee report.

MR. UDDO: Is the committee report the vote from:

January or this new proposal?

CHAIRMAN WALLACE: No, the committee report is the
vote from January, what is before the board is to take all this
money and te¢ send it to the field. That is the proposal we

have; to effectuate what Mr. Wear who proposal we will need to
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I would think the most effective way would be to
approach the proposed amendments in the nature of a substitute.
Any secondary amendments could be attached to that. When that
has been perfected, we can vote it up or down. |

It will take six votes to amend the committee reporq
and six votes to pass the committee report which is why Pepe is

on the other end of the line. We have a lot of 5-5 votes at 10

member meetings.
That is our parliamentary position, Mr. Uddo. That iﬂ

where we are. ;
MR. UDDO: Okay, I understand. !

CHATIRMAN WALLACE: If not body on the board hasg
anything else at this peoint, I'm going to ask Ms. Barnes to cone
forward. She was kind enough to de what the chair suggested:
which was put it in writing and get it to us. |

I'm going to ask her to come forward and talk abouﬁ
her proposal at this time. At least she got it to me. I don'té
know if everybody else has it.

Welcome, Ms. Barnes, it’s good to see you again.

PRESENTATION OF GLADYS BARNES

M5. BARNES: Thank you and good nmorning, board
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members. I believe that you all have been provided a copy of the
proposal that we did submit. Am I correct? Yes, thank you. I
always try to do my homework.

When I 1left the last meeting I was very encouraged

that certain things took place at that meeting which I felt was
like opening the gate to ¢lients., In keeping with that, some oﬁ
my members, board members, I contacted before I left Washington
and others I contacted immediately upon arriving back from
Alabama. i
I briefly went over with them some of the thingé that
had developed at that meeting, what I thought was an Opportuné
time for us to present a proposal that would reflect on our
effortts to provide clients not only Region 6 but clients
throughout the country with the use of a pilot program that
would serve as something they could live with, that they could%
work by and that would be also beneficial to the corporation.

i
|
Sa, at this time, I would like to read you our

proposal. : |
CHAIRMAN WALLACE: All right, go ahead. g
MS. BARNES: Region 6 Clients Council National Client
Training Proposal. Goal: Develop <c¢lient based trainingé

capability at the local level to enhance client self-sufficiency
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and client adveocacy.

Proposal summary: Assemble a national client training
team to deliver training of trainers at the Regional level to
clients. The trainers would be trained on deve;oping and
carrying out client based training at the local level.

Mini-training grants would then be available for local
client based training and the national training team would
review and make recommendations on the training grant
applications. A client based training library would be
developed from existing client based training materials and the
materials developed from the funded mini-training grants.

Proposal: a) National Client Training Team - bring
together ten clients from across the nation who have experience
developing and presenting client based training. Exanples of
gquality client based training materials emphasizing client self-
advocacy and self-sufficiency skills would be collected to be
used as part of the training of trainers events.

The national training team would develop, with the
assistance of a training consultant, a training of trainers
training event which includes the exhibition of‘quality client
based training based training materials and videos.

The training of trainers agenda would cover such
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topics as: adult learning, development and use of materials and
videos, the management of training events, c¢lient advocacy and
self-help training, private attorney involvement in client based
training, and training fund management. The training event
would then be presented in each of the five regions;

b} Regional Training of Trainer Events - Fifty
clients would be trained as trainers in each of the five
regions. The national c¢lient training team would present the

training and provide direct consultation on carrying out client

based training. Trainers would commit to developing and
conducting client based training in their states. and locaf
communities.

In the process the trainees would also train other
clients as trainers. To assist in this continued development of
strong client based training capability, mnini-training Qrants
would be made available for client based training;

c) Client Based Mini-Training Grants - The national
client training team would assist in the development of the
standards and criteria for the client based mini-training
grants. Requests for grant applications would be widely
distributed after the regional training events.

The national client training team would assist in

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
i3
14
i5
16
17
18
19
20
21

22

N . o \
‘reviewing and rating the state and local training grant

77

applications. The team could also provide consultation ‘and
suggestions for improvement for training events recommended for
funding. !
Those receiving training grant funds would be regquired

to submit training materials and videcs to the client Based

Training Library:;
d) Client Based Training Library -- From existing
client based training materials and videos and the materials in
videos developed through the mnmini-grant funding, a National
Client Based Training'Library would be assembled. :
The library would produce regular updated'cataloguea
of.the materials available and supply copies of materials ana
videos to persons conducting client based training, A
representative sample of 1library material would also bé
available on a lending basis for exhibition at meetings and
conferences to encourage more c¢lient based training events.
Number four, Costs. At this time oﬁly general cosﬁ
estimates are provided. More detailed cost estimates can be
developed with the Naticnal Client Training Team. é
a) National Client Training Team training of trainer%

event development meeting, $6,000; b) Fine Regional Training of%

i
|
i
i
|
|
|
i
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Trainers Conferences, 50 trainers each at $25,000 each,
$125,000; c¢) Client Based Mini-Training Grants, 50 grants at an
average of $3,000 per grant, $150,000; d) Client Based Training
Library, assembling, cataloguing, reproducing and mailing,

$15,000. The total estimated cost of this training proposal is

$296,000.

CHAIRMAN WALLACE: Thank you, Ms. Barnes. Let me asg
if any board members have any guestions for Ms. Barnes.

MR, VALOIS: What procedure are we golng to feollow
with respect to this?

CHAIRMAN WALLACE: If anybody --

MR, VALOIS: A public proposal.

CHAIRMAN WALLACE: It is a public proposal. If there

is a member of the board who would want to propose it to the

board, then it would come in as an amendment to the committeﬁ
report.

MR. VALOIS: What committee report?

i
i
I
%
L
|
|
P
I

CHATIRMAN WALLACE: To the committee report that we
take $900,000 and send it to the field. Somebody can offer to

amend that by taking $296,000 out of it and putting it into this
!

program. That would be the way to do it. If some board--
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(A discussion was held off the record.)

CHAIRMAN WALILACE: I grant you that Mr. Wear has
reminded me that if we were to adopt the proposal that he has
put before us, we do have $130,000 which is not enough to cover
this item, but then this might not be a one year item, this
might be a multi~year process anyway.

The funds could come out of that line if the president

were satisfied that it was in fact the meritorious thing to do.

The boafd can instruct the president to do whatever the boar%
wants to instruct the president to do. ;

You could take a motion and the motion would be in the,
nature of an amendment to the committee report that is before
us. So, that would be the pfocedure. Anybody who wants to put
Ms. Barnes’ motion on the table would move to amend the
committee report and we could take it up at that peint.

So, that’s how we do it.

MR. VALOIS: f suggest maybe one other alternative
which is somebody might want to make a motion to refer this to

the president. I have a lot of gquestions about it, and I don’t

number of items.

CHAIRMAN WALLACE: Well, if we do nothing, Mr.
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Valois --
MR. VALOIS: I'm prepared to make a motion to refer
this to the president.
CHATRMAN WALLACE: Well, let me say this. A motion at

this time to refer it to the president would probably be out of

order because nobody has moved =-- the motion on the table 1is to
send $900,000 out to the field. ?

If that motion passes as is, we can refer it to th%
president all we like but there isn’t any money there for him to
pay for it. So, it would be something to think about for next
year. .

MR. VALOIS: I understand what you are saying, but Ig
suggest to you that this proposal is incomplete and really%
couldn't‘properiy be considered by this board.

CHAIRMAN WALLACE: The alternative, Mr. Valois, would?
be to adopt the president’s proposal that has $130,000 in ‘it for
unearmarked grants. This could be one of them. If we dog
nothing, then the president would automatically, it seems to me,;
consider this and decide whether any of that $130,000 ought toi
go to this project. |

So, I just want to make it clear that if the committee

report passes as is, there ain’t any money to pay for Ms. Barnes
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proposal. If Mr. Wear’s proposal passes as is, there is some
money from which it could be done if Mr. Wear decided it ought
to be done. That, I think, is the essence of your suggestion
that we refer it to the president anyway.

MR. VALOIS: Yes.
CHAIRMAN WALLACE: That’s where we are
parliamentarily. Mr. Durant?

MR. DURANT: Let me just read you this motion that I

prepared. It may be out of order. If so, tell me and then we

can do it --

‘CHATRMAN WALLACE: We are 1in general discussion at

this point, so what I would like you to do is read it. 1I’11
tell you what we have to do. We have to recognize the president
of the Georgia Bar in just a minute.

What I would like to do, Mr. Durant, before vou read
your proposal is get the questions to Ms. Barnes. I don’t want
to displace her. I want anybody to ask Ms. Barnes any questions
they have and then I will recognize the president of the bar so
he can go on about his business.

Are there any gquestions?

MS. MILLER: I want you to know we are not ignoring

your proposal, but we are trying to do, I guess, more than ocne
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thing here. S0, we wanted Mr. Durant to read his first so we
could get one. Then we have to set the other one aside.

MS. BARNES: Ms. Miller, I have no problems with that,

I’'m perfectly satisfied. I understand that all business must go

to the other one.
MS. MILLER: We want you to be in agreeance with us
too.

MS. BARNES: I am.

CHATIRMAN WALLACE: Any further questions for Ms.:
Barnes?

(No response.) :

CHATRMAN WALLACE: All right. Ms. Barnes, at this
point I will thank you for being with us. We will take up yourg

proposal in due course this morning. At this point I don’t --

|
CHAIRMAN WALLACE: At this point I would like to:

MS. BARNES: Thank you.

1
recognize out of order Mr. James Elliott, president of the state
|

bar of Georgia who has joined us now and needs to unjoin us in a

few minutes. So, we’ll let him talk here.
PRESENTATION OF JAMES ELLIOTT

MR. ELLIOTT: I’ve been here since about 8:45 and
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found this intriguing.

CHAIRMAN WALLACE: I’‘m glad you did.

A PARTICIPANT: You obviously haven’t been listening
carefully.

MR. ELLIOQOTT: On behalf of the lawyers in the state of

Georgia I would like to welcome you. My purpose really in being!

here is to talk just about a couple of things I understand you

have under consideration.

Lawyers in Georgia are probably very little different

from lawyers anywhere else; that they are willing to complain
immediately, particularly to somebody like me whose phone number
is listed in front of the bar directory with a direct dial
number.

‘They are particularly ready to complain if they think

Something is going on that is getting into their pockets. When

I was looking over your proposed regulations concerning fee
splitting, I had several reactions to it.

First is, if there had been a problem, I don’t think

there is any question that I would have heard about it at least

from lawyers in Georgia. In this part of the country we would

have a saying that "if it ain’t broke, don‘t fix it."

I think that really seems to apply to what you’reI
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looking at in terms of fee splitting arrangements in 1609, I
don’t really see it as a problem. Therefore, it seems to me
that if there 1is a new procedure, and it would seem ogverly
bureaucratic, that what may be underlying that is perhaps simply
an idea that those sorts of cases ought not to brought.

Thatfs the goal and I think that’s the fight that
cught te be fought as opposed to having an elaborate procedure
that to me is going to accomplish nothing positive and is.simply
going to dissuade lLegal Services provides from getting involved
in cases like that.

I ¢uess the second aspect of it that really is a
matter of concern to me is when we are getting talk about how
money that is coming in to a particular system is going to be
either taken out directly or simply reduced from the budget that
would otherwise go 2o that provider.

Is this really a first step, for instance, in saying
that to the extent there are private funds coming in, be that
IOLTA money, be that volunteer money coming in, that there’s
going to be a decrease in the budget of that particular
provider.

I spent last year a substantial amount of time raising

money outside of our IOLTA program. ‘We raised $100,000 for

lliversified Reparting Jervices, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

85
Georgia Legal Services. Now, that’s not very much money, but if
I were convinced that to spend that time and to raise that money
is simply going to result in a reduction in the amount of money
that Qas going to come into GLSB, well, then, I’'m certainly not|

going to be willing to spend that time to do it.

As we all know, there’s a great need for funding. It
would seem to me that anything we could do that encourages more?-
money to come in is what we ought to be doing. If this is theg
first step in something that is going to dissuade the privatej
bar from getting invelved and trying to help raise money, then%

to me it would be a very, very big mistake.

I do appreciate your taking me out of order. I an)

‘going to get back now and do some of those things called

billable hours, something that my partners will be delighted m
since for the last two years as the president of the bar, they
are not convinced that I spent quj.te enocugh time doing that, .I
do appreciate your letting me come and talk to you. ;‘

CHATRMAN WALLACE: Those of us who have sat on thisif
board for four years now have heard that story. Are there any%
guestions for Mr. Elliott? I do want to let vyou bill youré
hours. If anybody has got any gquestions for Mr. Elliott, I‘d

like to hear them now.

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547 |
WASHINGTON, D.C. 20005 5
(202) 628-2121




10
11l

12

13

14
15
16
17
18
15
20
21
22
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CHAIRMAN WALLACE:
appreciate your --

MR. ELLIOTT:

CHAIRMAN WALLACE:

g6

Thank you for being with us. We

You’re quite welcome.

-- and it‘s good to be in Atlanta.

All right, let me get back to where we were. Mr. Durant, who

has just exited was about to make his proposal. Bob, would vyou
lock and see if Clark ig out there because I think that’s where
we are right now, waiting to hear from him.

Let’s hear what your proposal will be and then we’ll
figure out how to slip it in.

MR. DURANT: This is‘fairly simple. I propose that
between 10 and 16 people, clients and non-clients be brought to
Washington at the earliest possible data for a meeting at the
corporation to discuss the proposal of Gladys Barnes presented
at our Atlanta board meeting, 3/3/89, and to what extent it can
be implemented with the support of the corporation.

The corporation will pay feor the expenses of invited
participants. The people invited will be determined by Gladys
Barnes or Hortencia Benavidez, Lorraine Miller, Clark Durant and]
Terry Wear.

CHAIRMAN WALIACE: I didn’t hear a number in there.
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MR. DURANT: That’s because I don’t know what it
specifically will cost. If we want to take the money -- Mr.
Uddo’s suggestion is a good one. If that is the budget category
where it has to come out of, I‘m sure it isn’t going to cost
$135,000.

CHAIRMAN WALLACE: A prudent amount of that category.

MR. DURANT: A very prudent and penny pinching amount,
but an amount sufficient to meet the task.

CHAIRMAN WALLACE: As c¢ongress sometimes says,
autheorize such sums as they are necessary. I understand -- I
think I understand where it will go. What I‘m going to propcse
to do in a few minutes is to take about a ten minute recess. We
can all go about our business briefly. We can try to get Mr.|
Mendez on the phone. |

At that point, what I’m going to do is to offer Mr.

Wear’s proposal as a substitute to the main motion on the floor. |
I will incorporate Mr. Durant’s request into that s.t.1itastitu‘t:el
motion.

At that point we can debate the substitute and vote it
up or down. If there are any second degree amendments -- no, I

think I’m going to. incorporate Mr. Durant’s. I think that will

be easier since I think there is developing a consensus on that
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proposal.

Then anybody who wants to change Mr. Wear’s proposal,
the weak things will have a chance to do it. Then we‘ll vote on
that substitute as it exists. If it passes, that will be the
main vehicle on the floor and we’ll have to pass it.

If it’s defeated, what will remain 1is $964,000 going
out to the field. We will have to vote whether or not we want
to do that. So, that, I anticipate, will be the parliamentary
course that we engage in after we take our break and after Mr.
Mendez gets on the phone.

Other individuals may have particular amendments they
are going to want to offer. So we can try to do this
efficiently, let me ask now if you let me know does anybody
anticipate any further amendments.

Granted, some people are going to vote for Mr. Wear'’'s
proposal and some people are going to vote against it, Is
anybody anticipating voting to change it at this point? If se,
I’1l try to figure out how to fit that in to give everybody a
fair vote. |

MS. SWAFFORD: Mr. Chairman, I have a question. Are
you saying that Mr. Durant’s proposal 1is going to be

incorporated into Mr. Wear’s proposal to amend the field
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proposal so we will not have the chance to -- either we vote for
Mr. Wear‘’s which includes Mr. Durant’s?

CHATRMAN WALLACE: Here’s how you would vote on it,
Ms. Swafford.

MS. SWAFFORD: No, wait a minute. Let me ask you --

CHAIRMAN WALLACE: Yes, you will have a chance hkecause
you can move to delete it. It is subject to amendment. The
amendment that I will propose to offer includes Mr., Durant’s
proposal,

If anybody is opposed to Mr. Durant’s proposal, you
move to amend the package by deleting the Durant proposal. That
will be the parliamentary procedure. It’s a little complicated,
but there will be a free vote on Mr. Durant’s proposal if
anybody wants. to move to strike it out.

Mr. Uddo?

MR. UDDO: In answer to your question, I might have
amendments to Mr. Wear’s proposal. I'm still waiting for some
numbers and I don’t know yet.

CHAIRMAN WALILACE: All right, that’s fine. Mr.
Smegal?

MR. SMEGAL: I’‘m a little troubled by the procedure

you just outlined if I understood it, Mr. Wallace. Those of us

Diversified Reporting Services, Inc.
1611 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

50
who would favor Mr. Durant’s proposal are kind of locked into
voting for Mr. Wear’s plan. I don’t really think that’s fair
nor do I think it’s proper.

CHAIRMAN WALLACE: No, let me explain, Mr. Smegal. If
you vote against Mr. Wear’s proposal and that is defeated, the
main subject on the floor will be the $960,000 proposal. It
will then be in crder to propose further amendments to the
$964,000 proposal.

¥You could, at that time, move to fund Mr. Durant’s
propeosal out of the $964,000. I haven’t got it in front of me;
I think it’s $964,000, something like that. So, you will have
an opportunity to vote against Mr. Wear'’s proposal.

If that proposal goes down, you will have a second
chance to take mdney out of the committee report for Mr.
Durant’s proposal. S50, you will have a chance to make that
motion once the substitute, if the substitute is defeated.

MR. SMEGAL: Just so I understand, Mr. Wallace, if I
vote against Mr. Wear’s proposal to take this $964,000 and add
it to our management administration, I am not, therefore,
foreclosed from supporting Mr. Durant’s proposal here. I will
get a new chance at that, right?

CHAIRMAN WALLACE: If Mr. Wear’s substitute is

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) §28-2121




10
11
12
13
14
15
16
17
18
19
20
21

22

91
defeated, I will recognize you immediately, Mr. 'Smegal, to
propose to amend the committee report to put the Durant proposal
into place.

MR. GSMEGAL: I wouldn’t propose to take Durant’s
proposal. He is certainly welcome to make it. 1I’ll second it
if it needs seconded.

CHAIRMAN WALLACE: That’s fine, but that opportunit?
will be made available. There’s no problem. That vote will come
up. The reason we are doing this is because I want to make sure
everybody understands the parliamentary posture we’'re going to
be in and I want everybody to have a fair chance to vote.

Mr. Uddo has said he may have some additional
amendments, I think those will be easy to vote on as second
degree amendments. Does anybody else anticipate any amendments?

MR. SMEGAL: I want to comment on your procedure here,
Mr. Wallace. I don’t see a speaker phone. I see a telephone.
I assume the purpose of the phone is to allow Mr. Mendez to
vote. I assume we know what his vote is‘gcing to be.

I recall a circumstance several meetings ago in
Washirigton where we had a simi;ar situation, Mr. Wallace, where
you were unavailable. It seems to me we can -- what we did at

that point when your unavailability became extended,‘we took a
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vote and left the matter open for you to vote when you got a
chance to call in.

I‘'d like to move this matter along. The meeting
started this morning at 8:00 because I couldn‘t be here unless
it was going to be over before noon. I‘d like us to take the
vote and we can add Mr. Mendez to the count at such time as Mr.
Mendez may be available to be counted.

CHATRMAN WALLACE: Well, the --

MR. SMEGAL: He’s not going to hear any of the
discussion. We don’t have a speaker phone. He is only goling to
hear whoever is speaking into the telephone when you taik to
him,

CHATRMAN WALLACE: The problem with that, Mr. Smegal-
- and he’s entitled to vote. We worked on the bylaws together
four years ago. You know how they worked as well as I do. The
problem with Jjust deferring the vote is that given the
parliamentary posture we are in, we have a lot of preliminary
votes that -- and you may not be able to move to the next vote
until one vote is resolved.

We will have substitutes. We will have second degree
amendments. We are going to need Mr. Mendez on the line. I

think that’s ~-
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MR. SMEGAL: I don’t know that that follows. I think
we can appreciate why he 1is going to be on the line, WMr.
Wallace, so we know how he’s going to vote. I’'m suggesting to
you that his vote may be irrelevant.

CHAIRMAN WALILACE: Well, let me -—- at this point we’ve
been here two and a half hours. I think the court reporter and
everybody else, and I know I am, are in need of a break. What I
would propose to do at this point is to take our ten minute
break.

We’ll try to get ﬁepe on the line. If we can’t get
him on the line, we will proceed as you suggest, Mr. Smegal. If
we can get him on the line, we héven’t iost anything. We’ll be
ready to vote as it comes up.

Hearing no dissent, let’s take a ten minute recess.

(A short recess was taken.)

CHAIRMAN WALLACE: Let me call the meeting back to
crder. I will explain where we are as I try to bring you up to
date. The proposition on the floor is the committee report to
send the full $985,000 to the field.

MOTION
The Chair moves an amendment in the nature of a

substitute. The Chair moves to distribute the $985,000 as

-
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indicated on pages 39 through 41 of the board book in column 5
with the following proviso: that part of the funds form line 3b,
meritorious grant awards, a prudent portion of those funds be
used in the following fashion =-- this is a proviso contributed
by Mr. Durant =-- that between 10 and 15 people, clients and non-
clients be brought to Washington at the earliest possible date
for a meeting at the corporation to discuss the proposal of
Gladys Barnes presented to our Atlanta board meeting of 3/3/89,

As to what extent it can be implemented with the
support of the corporation, the corperation will pay for the
expenses of the invited participants. The people invited will

be determined by Gladys Barnes, Hortencia Benavidez, Lorraine

Miller, Clark Durant and Terry Wear.

That 1s the board’s amendment in the nature of a
substitute, the Chair’s amendment in the nature of a substitute.
Is there a second?

MS. MILLER: I second it.

CHAIRMAN WALLACE: All right. | The motion in the
nature of a substitute has been seconded. That 1is the
proposition presentlylbefore the board. I know of at least one
amendment that needs to be made. It is available for debate or

amendment at this point. Does anyone desire recognition? Mr.
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Valois?

'MR. VALOIS: Let me ask a guestion first,
parliamentarily. I‘ve answered my own guestion. I obvicusly
have problems with Mr. Durant’s addition to Mr. Wear’s proposal.
I find myself in the position of, I suppose, offering to amend
the substitute.

CHAIRMAN WALLACE: It would be an amendment. You can
amend this amendﬁent in the second degree. Sc, yes, you can
move to change what I just said.

MOTION

MR. VALOIS: I am going to move to change what you
just said to leave the Durant addition off the Wear proposal.
If I can speak to it a moment, I will do so.

CHAIRMAN WALLACE: Mr. Valois has moved to delete the
Durant proviso from the substitute amendment. Is there a
second to delete the Durant proviso?

MS. SWAFFORD: Second.

CHAIRMAN WALLACE: It‘’s been seconded by Ms. Swafford.
Mr. Valois is recognized in support of his second degree
amendment.

MR. VALOIS: I find myself in the position of, quite

frankly, trying to address what I think 1is a quite incomplete
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notion to start with. The whole Durant proposal is based upon
the Region 6 client’s council national client training proposal.

What he’s asking us to do, gquite frankly, is to spend
money to study a proposal which I think does not meet the muster
of anything that we have ever on this board asked the board to
commit money to.

S50, to spend money to look at a proposal which on it’s
face is probably in vioclation of 1612.4, at least I think and
Mr. Houseman seems to think, I think is not a good idea.

Secondly, you know, we are a country of 50 states.
There are unauthorized practice of law statutes that are
probably different in all 50 states. To go into a proposal to
teach, and I will quote from the proposal 1if it, in fact, was
permitted by our regulation to which it is not, "client self-
advocacy," I don’t quite know what that means.

Yesterday we were told that that means we would teach
the clients how to get divorces and teach clients how to appear
in small claims c¢court. I, frankly, am not interested in
encouraging divorces in this country and I’m not interested in
spending government money on doing that.

The notion of teaching peopie how to appear in small

claims court, I mean, I thought that’s what our recipients were
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already hired to do. We have spent $300 million a year paying
very fine lawyers to appear on behalf of eligible clients. So,
that falls on its face in my opinion also.

Self-sufficiency skills, I wmean, I‘m in Ffavor of

eligible poor and ineligible poor becoming self-sufficient.

There are a lot of people in this country who favor that. This

isn’t +the program, the Legal Service Corporation, to be
directing that effort.

It merely'parallels or mirrors the efforts of hundreds
of other -- perhaps thousands of other agencies both operated by
cities, states, counties, and the federal government already to
try to convert the Legal Sefvice Corporation into some sort of
general poverty . agency by doing such things as "adult learning
development and use of materials and videos, managing of
training events, and client advocacy self-help training, private
attorney involvement."

I thought we were doing that. Our recipients are quite
capable of developing PAI. I just think it’s a kind of a nutty
idea, quite frankly, and a waste of money. I'm going to wvote
against this.

I hope my board members will agree with me and also

support this amendment. Frankly, if this can be developed down
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the road into something that is number one, lawful and nurber
two, that’s not nutty, I’ll support it. It’s not here today.

CHAIRMAN WALLACE: Thank you. I will recognize Mr.
Durant in support of his proviso.

MR. DURANT: First of all, my proviso is simply to
discuss the proposal that was made by Ms. Barnes. Let me just
respond to two aspects of the things that you said, Bob.

Nunber one, although I find it rare that I weuld be in
agreement with a bar association, the Florida Bar asscciation
underwrote a grant to help train non-lawyers to appear in a
variety of circumstances, a video tape of which I think has been
made available to the board and a very guality job at that.

. It was underwritten by a grant by the Florida Bar
Assocliation. So, 1f it’s a nutty idea, then the Florida Bar
Association underwrote a nutty idea too. Second, I don’t see it
-~ I think Rose Palmer in Pittsburgh is a very good example of
where in fact part of Rose’s activities were to help poor women
and spouse abuse cases and child support cases.

I think any efforts to help people know how to handle
those items goes to preserve the family or to preserve values
that I think are important. Again, what the purpose of the

meeting, among other things, is -- it’s called for as a part of
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the proposal is simply to refine.

The things that Gladys has talked about in her
particular proposal -- quite frankly, all the things that are in
her propcsal, I‘m not in favor of. I think the purpose of
bringing people together is to refine those things and to make
it into a workable idea.

CHAIRMAN WALLACE: Any further debate on Mr. Valcis’
amendment? You’re entitled to close and I will recognize you to
close, Mr. Valois.

MR. VALOIS: I‘m in an awkward position here because I
agree that there is merit.to trying to find ways to allow people
to help themselves. Bob, I‘m not worried about teaching people
to use the small claims courts. I think that’s what they are

made for,

I think it’s consistent with what we’re supposed to do

to try to help people have access to those procedures that have

been established to make it quicker and easier and maybe less
painful for them to protect themselves or assert their rights in
court.

I haven’t seen the video from Florida. I asked for it
yesterday at the Task Force meeting. I want to see it. I think

there may be some really legitimate things that could be done
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short of the kind of c¢lient training which is ©probably
prohibited by our regulations or 1if not maybe should be
prohibited by our regulations, something short of that but yet
effective enough to actually do something beneficial for
clients.

As we remind ourselves all the time, the purpose of
Legal Services Corporation 1is to serve clients, to benefit
clients. On the other hand, I’m not sure that Ms. Barnes’
proposal is the right one.

I’'m not so sure that I see in that the focus on the
kinds of education or assistance that will achieve at least my
perception of what would be good client training. So, I’m in a
very awkward position in that I don’t want to squelch the idea
that there’s some merit to helping people in this way.

On the other hand, I don’t know that bringing people
to Washington to talk about this particular proposal is a useful
step in that direction. 8o, I still don’t know what I‘m going
to do.

CHAIRMAN WALLACE: Let me recognize Mr. Durant.

MR. DURANT: Just one analogy. When the delegates got
together to amend the Articles of Confederation, they threw that

out and came up with a different proposal. It may very well be
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that a full discussion of Ms. Barnes’ proposals will modify it
in substantial ways, but the point 1is that I think what is
important about what she has done is to focus the effort on
trying to help people to help themselves and to be in a focused
area where it’s lawful to do -- be advocates.

CHAIRMAN WALLACE: Any further comments? Mr. Smegal?

MR. SMEGAL: Yes, I share the quandary that Professor
Uddo finds himself in and for another reason, I think we’ve got
a very clean issue here that’s really been muddied by Mr.
Durant’s proposal.

You assured me that if we defeat the Wear proposal
here that that matter will come up again; It seems to me that
what we really should be focusing on is what we spent two hours
talking about which is $956,000 of grant recovery from programs.

Whether that money should go back to programs to he
used for the purpose for which it was intended, delivery of
legal services to the indigent, or whether we should put it into
management administration.

I don’t think Mr. Wear has made his case for that. We
spent two hours talking about it. I for one believe the Durant
proposal just makes it more difficult ﬁo focus on really what

we’re about today.
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CHAIRMAN WALLACE: Bafore I recognize Mr. Valols to
ciose,-I’ve got a couple things I want to say. Do any other
board members desire recognition?

(No response.)

CHAIRMAN WALLACE: Let me explain the position, the
gquandary that I find myself in as chairman. It’s my job to try
to get agreement on this beoard’s operating budget for 1989
before Chairman Mendez and I have to go up to the House
Appropriations Committee in about two weeks.

Certainly, they will want to know what we are doing
with the money we already have. As such, it’s my job tec try to

reach a consensus. In the world of legislation, consensus is

‘not always a neat and clean thing to find.

I tend to agree with Mr. Valecis that I have very
little hope that this conference will produce anything useful or
even legal. I think it’s part of a consensus that is going to
produce the funds that we need to run this corporation.

I think as part of this package we will be able to get
the management administration funds we need to do ocur job. For
that reason, with much reluctance, I will vote against Mr,
Valois’ second dggree amendment and for the package that T

introduced as a substitute.
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That may be on principal, but I think it‘s the way T
have to go. Mr. Uddo is much better on equesiastical history
than I am, I'm sure, but there was a king of France who once
said that "Paris is worth a mass." I think this corporation is
worth a conference and that’s the way I’m going to vote.

I will recognize you to close, Mr. Valois.

MR. VALOIS: As I recall, that was a chap who later
had his head separated from his body. (laughter)

CHAIRMAN WALLACE: I expect that momentarily.

MR. VALCIS: I have not foregone principle on this
board yet and don’t intend to; thank you. I don’t really have a
whole lot to add. I think that the issues are fairly clear. I

will just add something that I thought Basile would say and that

is that the board is already expressed a clear direction for!

!
. 1
training client board members. i

That is now committed to the task force. We heard
testimony on it yesterday. I was here. Mr. Uddo was here. We
heard from a. number of client board nmembers. We had the same

sort of issue, it seems to me, that 1is lurking about Mr.
Durant’s proposal yesterday cver and over again.
It was necessary for the chairman of the task force to

constantly try to segregate the issue of client training from
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client board membe:r training. I think we finally got that idea
across or at least I hope we did.

Since the board is now committed to client board
training through it’s task force, I don’t see what’s left here
other than if we’re voting for this then we’re voting for client
training.

Client board training, that field is already occupied.
If client training is what we’re now voting for, I ask you to
vote against it because our regulations don’t permit it.

MS. SWAFFORD: Mr. Chairman, am I out of order now? I
know he’s had the closing statements.

CHATRMAN WALLACE: I will recognize you briefly. I
think Mr. Valeis will not mind.

MS. SWAFFORD: Thank you very much. I didn’t intend
to say anything, but it comes to my mind that we’ve already had
two meetings on client board member training. It loocks to me
that, Professor Uddo, it’s been done to you again.

You chaired a committee --

MR. UDDO: Nice of you to point that out.

MS. SWAFFORD: Well, it djust came to my mind. You
chaired a committee in which we had two'meetings. You felt that

you had not developed enough information to really have a mind
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about it.

So, we summarily dismissed you and said it wasn’t
necessary; we were going to vote. Well, we’ve done that again.
Then we decided to have a meeting on client board member
training.

You made that distinction, that differentiation so
well that I understood it and thought everybody else understood
it. Apparently we did not because here we come up today after
meeting yesterday at length and the meeting before in deciding
what we were going to do was very good.

It was going to cost -- it was something that I had
been forced in coming on fhis board. Now that we are going to
do away with that and we’re going to start something that is
illegal, unprincipalled and a waste of money if we go with Mr.
Durant’s suggestion which I cannot possibly understand.

I just want to implore you to vote for Mr. Valois’
amendment and not -- record me on that and then you won’t need
to take my vote. That’ll save my time.

CHAIRMAN WALLACE: At this point, I <think we all
understand where we are. The question recurs on the Valois
amendment to delete the Durant proviso from the Wallace

substitute. I vote we’ll leave the substitute exactly as it is
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printed in the board book with no earmarking for a cl ient|
conference, !

A no vote will leave the substitute with an earmarkingg

f
for a client conference as proposed by Mr. Durant. Now, on that]

question, Mr., Durant, how do you vote? }
MR. DURANT: You mean on Mr. Valois’?
CHAIRMAN WALLACE: On Mr. Valeis.
MR. DURANT: I vote no.
CHATRMAN WALLACE: All right. Ms. Miller?
Ms. MILLER: No.
MR. DURANT: Ms. Benavidez?
MS. BENAVIDEZ: No.
MR. DURANT: Mr. Eaglin?
MR, EAGLINM: No.
MR. DURANT: Ms. Swafford?
.MS. SWAFFORD: I vote yes.

DURANT: Mr. Uddo?

Z

MR. UDDO: Since history is the order of the day, I’m
going to indulge another venerable tradition from the
constitutional convention and abstain courteously.

MR. DURANT: All right, one abstention. The Chair

votes no. Mr. Valeois?
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VALOIS: Aye.

DURANT: Mr. Hall.

7R E

. HALL: No.

2

DURANT: Mr. Smegal?

MR. SMEGAL: I'm in the guandary of Mr. Uddo. I711).
vote abstained.

MR. DURANT: Mr. Mendez?

MR. MENDEZ: No.

MR. DURANT: All right. The Valcois amendment is
defeated by a vote of seven to two with two abstentions. The
vehicle on the floor at the moﬁent for debate is the Wallace
substitute which is as printed in the board book with the Durant
proviso.

Are there any further amendments to the Wallace
substitute to be proposed?

(No response.)

MR. DURANT: Any debate on the Wallace substitute?

MS. SWAFFORD: Go over the Wallace substitute again,
please,.

CHAIRMAN WALLACE: All right. Look at page 39 through
41 of the board book.

MS. SWAFFORD: All right, I‘m looking.
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CHAIRMAN WALLACE: What I am proposing is that we take
problem 5 because that is the proposed allocation of other funds
available. That’s what we’re talking about; that we take the
$985,516 which are the other funds available, and distribute
them as shown in column 5 of the board book.

MS. SWAFFCORD: On page what?

CHAIRMAN WALLACE: O©On pages 39, 40 and 41. It is all;

|
one chart. As part of my proposal, lcook at 3b where it says,

meritoricus grant awards. out of that $131,000 the president is,

directed to spend a prudent amount of money to do what Mr.

1
|
i

Durant has asked him to do which is to have a client conference:
in Washington, and I read that in. [

So, he will be directed to use some of those funds for
the purpose of having such a client conference. That’s what is
on the table right now. It is subject to amendment if anyone

has an amendment to propose.

MR. UDDO: I have an amendment.
CHAIRMAN WALLACE: Mr. Uddo is recognized. I
MR. UDDO: I still don’t have the numbers that I askedl
for about some of my problems and concerns. After discussion

and review of the matter that we’ve gone through here in the

memorandum, I would propose that the amount permitted to
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management and adminstration be reduced to $470,000, the
balance of that amount proposed, which is $283,941, go to field
prograns.

In addition, I would propose that field programs get
an additional $31,575 leaving $100,000 for 3b, meriterious grant
awards. My rational for that is that I‘m not persuaded on all
these matters that have been presented to us with respect to
additional expenses that the corporation is going to incur.

I'‘m not convinced on the permanent replacement. T
don’t think the Inspector General’s office should be funded tol
the level of $324,000. So, I considered $100,000 to be adeguate
seed money to see what we’re going to do with that.

Hearings on competition, I think that maybe we ought
to pinch those pennies and try to get those meetings all to
coordinate with board meetings. I included the $50,000 for
client board member training and the $50,000 for the publication
of the in-house newsletter and the $270,000 under 6a and b,
other increased costs, because I don‘t think there is much
discretion over that.

I’'m unpersuaded on the cost of 1living increase. So,
my proposal 1is $470,000 for management administration. . That‘s

just how I came to my number. How it‘s used, of course, is up
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to the corporation. That’s how I went through this and came up
with my numbers.

CHAIRMAN WALLACE: Let me read Mr. Uddo’s amendment as
I have the math before I ask for a substitute. Mr. Uddo would
amend line la on page 39, field programs, by substituting in
place of zero the figure $315,516.

MR. UDDO: Right.

CHAIRMAN WALLACE: He would amend on page 41, line 3a,
by substituting $470,000 for $753,941. He would amend 3b by
substituting the figure $100,000 for $131,575. That is the Uddo
amendment. Is there a second?

(No response.)

CHAIRMAN WALLACE: The Uddo amendment dies for lack of
a second. The Wallace substitute as originally proposed is
stili on the table. Are there further proposals for amendment?

MR. SMEGAL: Mr. Wallace, again I ask the question
that I asked earlier. If I vote against the Wallace amendment,
will I have an opportunity later to support Mf. Durant?

CHAIRMAN WALLACE: I will recognize either you or Mr,
Durant, whoever seeks recognition, to make that proposal, vyes,
There being no further debate, the guestion recurs on the

Wallace substitute to the committee report.

an
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MR, DURANT: Mr. Wallace, your substitute is where you
combine mine with Mr. Wear'’s proposal?

CHAIRMAN WALLACE: That’s right. Those are together.
Mr. Durant, how do you vote?

MR. DURANT: I wveote 1in favor of the Wallace
subsﬁitute.

CHAIRMAN WALLACE: Ms. Miller?

MS. MILLER: Yes.

CHAIRMAN'WALLACE: Mé. Benavidez?

MS. BENAVIDEZ: Yes.

CHAIRMAN WALLACE:  Mr. Eaglin?

MR. EAGLIN: No.

CHAIRMAN WALLACE: Ms; Swafford?

MS. SWAFFORD: No.

CHAIRMAN WALLACE: Mr. Uddo?

MR. UDDO: No.

CHAIRMAN WALLACE: The Chair votes aye. Mr. vValois?

MR. VALOIS: No.

CHAIRMAN WALLACE: Mr. Hall?

MR. HALL: Yes.

CHAIRMAN WALLACE: Mr. Smegal?

MR. SMEGAL: No.
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CHAIRMAN WALLACE: Five to five. Mr. Mendez?
MR. MENDEZ: Yes.
MR. DURANT: All right. The Wallace substitute passes
by a vote of six to five. That means the committee report has
been superceded by the Wallace substitute which 1is the

combination of the Wear proposal with the Durant proviso.

Is there any further debate or any further amendments
to be offered before we proceed to vote on the committee report
as amended? | |

(No response.) ‘ .

MR. DURANT: All right, hearing no further debate, we

will now vote on the main motion on the floor which is the

committee report as supefceded by the Wallace substitute. This
is the last vote we take. If it passes, that’s ocur budget. If
it fails, we are back to ground zero. |
' Mr. Durant, how do you vote?

MR. DURANT: This is in favor of the Wallace --

CHAIRMAN WALLACE: This is the final passage on the
Wallace substitute.

MR. DURANT: I say vyes.

CHAIRMAN WALLACE: Mr. Durant votes yes. Ms. Miller?

MS. MILLER: Yes.
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CHAIRMAN WALLACE: Ms. Benavidez?
MS. BENAVIDEZ: Yes. /
CHAIRMAN WALLACE: Mr. Eaglin?
MR. EAGLIN: I vote noc.
CHAIRMAN WALLACE: Ms. Swafford?
MS. SWAFFORD: No.

CHAIRMAN WALLACE: Mr. Uddo?

MR. UDDO: No.

CHAIRMAN WALLACE: The Chair votes aye. Mr. Valois?
MR. VAiOIS: No.

CHAIRMAN WALLACE: Mr. Hall?

MR. HALL: Yes.

CHAIRMAN WALIACE: Mr. Smegal?

MR. SMEGAL: No.

CHATRMAN WALLACE: Mr. Mendez?

MR. MENDEZ: Yes.

MR. WALLACE: All right. The committee report as

amended by the Wallace substitute is adopted by a vote of six to

113

five, That completes the business on the distribution of funds.

The next item on the agenda is debate --

MR. UDDO: Mr. Chairman, I think that arrangement of

voting should be preserved for history. (laughter)
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MR. WALLACE: Mr. Mendez, I anticipate we will bhe
holding discussions on Part 1609 for quite a few minutes. Do
you want to listen to the discussions or do you want to get back
to your business and we’ll call you.

MR. MENDEZ: I‘m supposed to be someplace and it takes
me about an hour to get there.

MR. WALLACE: So, when do you need to leave?

MR. MENDEZ: Yes, The question I have is, is it going
to be more than an hour or less than an hour?

MR. WALLACE: I just don’t have any way to predict.

We hope to conclude the debate shortly. Mr. Smegal has to go

catch a plant too, but I can‘t tell you as we sit here ~-

MR. MENDEZ: How long will it be -- - E

MR. WALLACE: When deo you have to leave for where
you’re going?

MR. MENDEZ: (No response.)

MR. WALLACE: Did we lose you or are you thinking?

MR. MENDEZ: Oh, you’re talking to me? I thought you
were talking to Tom.

MR. WALLACE: No, I was talking to you,. When do
you -—-

MR. SMEGAL: Tom’s leaving.
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2

WALLACE: Tom just left.

2

MENDEZ : Oh, Tom’s leaving? I would say in half
an hour.

MR. WALLACE: You have to leave in half an hour?

MR, MENDEZ: Yes.

MR. WALLACE: All right. Let me let you get on about
your office business and we’ll check in with you in half an hour
and let you know where we are.

A PARTICIPANT: You got a car phone, Pepe?

MR. MENDEZ: Neo, I deon’t.

MR. WALLACE: You will be out of pocket £for an hour
after that; is that correct? |

MR. MENDEZ: At least an hour.

MR. WALLACE: We may at that point want to take a
lunch break because it will be about here -- we may try to get
you later.. I don’t know anybody else here who has early planes,
but, Pepe, let me let you get about your business., We’ll call|
you in half an hour and let you know where we are.

MR. MENDEZ: I appreciate it.

MR. WALLACE: Thank you.

MR. EAGLIN: Mr. Chairman, is this meeting going to go

past 1:007?
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MR. WALLACE: I don’t know the answer to that. I!

don’t know how long this debate on Part 1609 is going to take.
Let me just ask -- let me ask what people’s schedules are. Mr.

Smegal has already had to leave. Is there anybody else that has

an early afternoon plane?

MR. DURANT: I do, Michael.

MR. WALLACE: When’s your plane?

MR. DUﬁANT: I have either one at 12:25 or 1:20.

MR. WALLACE: Well, you ain’t going teo make 12:25, I.
can tell you that right now.

MR. UDDO: He'’s not going to make 1:20 if we --

MR. DURANT: I have to catch the 1:23 one.

MR. WALLACE: Anybody else have to leave by 1:23?

MR. UDDO: About that time I have to leave from hereﬂ
I have a 2:30, 2:40 -- I can get a later one I hope.

MR. WALLACE: Well, I think what we’re going to hava
to try to do then is.to just work through lunch and see if we
can dispose of this. Part 1609 is on the floor. Let me get the
General Counéel up here. Mr. Houseman is going to have saone
remarks he wants to make.

While he’s getting situéted, let me review the

bidding. There is a committee report on this matter. At the
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last board meeting, various board members suggested changes that
needed to be made.

The General Counsel has proposed those changes and I
anticipate that there will be an amendment to approve those
changes and en block. So, let me recognize the General Counsel.
I think you have a memo you sent to everybody which I presume
will be the working document.

Would you explain to us what changes have been made

-and where we are?

MR. SMEGAL: May I intérrupt for just one moment as
I'm leaving to advise you that were I here when this vote is
taken, I would Qote against any revision that would encompass
the matter before you, 1609, in any form. |
MR. WALLACE: All right, thank you, Mr. Smegal. The
record will so reflect. At this point I will recognize the
General Counsel.
| (Mr. Smegal excuses himself from the meeﬁing.
PRESENTATION OF TIMOTHY SHEA REGARDING PART 1609
MR. SHEA: Thank you, Mr. cChairman. As you have
indicated, we have a memorandum that I have fufnished to board
members dated February 28, copies of which are available here in

this room.
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It 1is a discussion of the changes that have been--
that we’re recommending; first of all, the proposed changes to
Part 1609 as reported from the Operations and Regulations
Subcommittee here,

Keep in mind, first of all, that the Operations and
Regulations Subcommittee reported out a draft rule that was
considered by the committee in January, by the board in this
January meeting.

In connection with that, I had several recommended

changes, I‘1l summarize those very briefly but I‘m talking;

about procedure at this point. There was some concerns.

i
|
\
\

Since then, we have tried to address a number of the,

expressed by beocard members at that meeting about the scope and

the purview of the rule.

concerns that were raised there. Both in anticipation ¢f the
|
Ops & Regs Committee meeting, I discussed the rule with Alan:

Houseman and with representatives of the ABA. |

Bill McAlpin appeared at the January meeting on behalf
of the ABA. I spoke with him briefly there. I have had some
conversatiéns with him after the January meeting to address sone
of the concerns that they had in mind. |

I have spoken on several occasions with Alan. We have
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addressed a number of the concerns. They still have some
remaining ones. Of course, you are well aware that both the ABaA
and PAG NLADA opposed basically what I have been styling as the
accrediting mechanism.

With respect to some of the remaining matters, there
Were‘some other technical disputes. I think their fundamental
position is that they oppose this accrediting mechanism. Let
me, if I may, pass on to some of the substantive changes that we
are recommending. I’ll deal with those sort of briefly.

MS. SWAFFORD: Excuse me just a minute. So we can
follow your line, this is the last memorandum which you handed
to us -- are you speaking of that?

MR. SHEA: February 28; 1989.

| MS. SWAFFORD: That’s the one we got today?

MR. SHEA: Actually, I think it was sent to.you.

MS. SWAFFORD: Well, it was sent to me. Is it the
same thing?

MR. SHEA: Yes., There are two attachments. Attachment
1 is the text that I’'m recommending -- it contains amendments--

the text that I’m recommending that the board adopt.
Attachment 2 is the text that is before this board now thch is

the text that was reported out of the Ops & Regs Committee.
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Let me then proceed to identify what I think are some
0of the substantives that remain. First, there were a number of
exchanges dealing with the effect of this change on
subrecipients, of this rule on subrecipients.

Again, there appears to be a difference between myself
and Alan Houseman about what is the subrecipient’s understanding
is of their obligations vis a vis private funds that are
recelived ~- let’s say non-LSC funds that they have in their
hands.

It’s my view that both the LSC regulations and the
Standard Subrecipient Agreement that private funds that are in
the hands of subrecipients are ordinarily subject to 1010(c).
The subrecipients undertﬁke the same kinds of obligations with
respect.to private funds that recipients do.

We have put in -- for purposes of this rule, we have
put in én exemption for subrecipients whose LSC funding is small
compared to their other funds. That provision says the section
for subrecipients for whom the LSC annual funding is 20 percent
or less aren’t bound by the so-called accrediting mechanism that
is incorporated in this rule.

Similarly, there was =-- we put in a provision that

would permit the president to exempt other subrecipients for
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whom these mechanisms would either be inappropriate or
impractical.

It is ==~ some of the objectiocns, as I understand that
have been articulated, ig that subrecipients now don‘t
necessarily appreciate that some of their private funds may be
encumbered even by the procedural reguirements of 1010(c): that
is the case referrals and things like that many of you acquired.

My understanding from the staff is that private funds
of subrecipients, unless they are segregated in some former
fashion are ﬁreated as subject to 1010(c) and they are monitored
-- subrecipients arxre otherwise required to observer the terms
of the LSC Ops & Regs with respect to those funds.

The provision -- as well, we had put in a provisicn in
the regulation that permits in the context of a subrecipient
agreement that activities that are not in the scope of iOlO(c)
may properly be excluded.

Hence, we have a provision here that the recapture
would apply only to funds that are effected by the subrecipient
agreement. Hence, activities that are somehow outside the sccpe
of the subrecipient agreement, as it is so provided, the would
be outside the terms of this rule.

- Turning to the matter of agreements with bar
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associations, the provision as amended now contemplates that the
programns would sit down with the majority bar assoclations that
serve -- that are written in the recipient service area and that
they would come up with an agreement as to which cases the
program is obliged to refer to the 1local lawyer referral
service,.

Keep in mind one of the changes we put in as between
the Ops & Regs Committee text here is that we have identified
the bars as the majority bars in the service area. First of
all, as far as the McCollum Amendment requires bar associations
to -- the majority bars to appoint the directors of our
recipients, that this should -- in principle, these
organizations, that is the bar associations who are in the area,I

should be well identified. They surely should know who théyl

are.

There'’s also some amended text that would provide for
the bar associaticn to give due notice of the terms of the
tentative agreemeni: to its membership so its nembership will
have an opportunity to comment.

Now, I might add the due notice provision is a
flexible one. I- leaves to the bar the -- to find the

appropriate mechanisms to communicate the terms of the
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agreement.
| I might add there is a requirement that the agreement|
sort of be sunsetted after three years so that the matter cén be
revisited by the bar on a regular basis. There was a comment
that I received recently from the New York State Bar
Association, the Committee oﬁ Legal Aid, which'suggested that
there may be some issues as to whether we can require our
recipients to sit down and deal with the local bars.

It’s always been my understanding that 1s a matter
of mutual interest both to the bar association and to our
programs. It seems to me that in the ordinary case,'there is
every reason for them to come up with a mutual understanding of
what their expectaticns are. |

Keep in mind the whole purpose of this rule is to
implement the provision of the LSC act that our recipients.don't
compete with the local bar association fee generating cases.
That surely is a matter which I think is of mutual interest to
the local bar associations.

Moving on[ pursuant to suggestion from board chair,
Michael Wallace, if we include in this recommendation a
provision that the programs be permitted to'keep 25 percent of

the attorney’s fees that they generate.
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The purpose of that proposal 1is to provide the
programs adequate incentive to pursue attorney’s fees iﬁ_cases
where they are entitled to the fees. A number of commentors
have suggested that 1if the local programs had no interest, had
no monetary interest to pursuing fees, that they simply abandon
the case and move on to provide other services for eligible
clients.

One of the <c¢oncerns -- the concern that was
articulated by board member Mendez at the last meeting related
to the expectations of private attorneys who are working either
under a Judicare arrangement or a private attorney involvement
program in connection with an LSC recipient.

Upon reflection, I think these concerns are well
taken and we have put in another exemption such that private
attorneys who are working elther under PAI arrangement or under
a Judicare program, fees garnered by those attorneys, may be
kept by them and' thefe would be no recapture of those or
accrediting of those fees under this proposal.

That is, I might add, consistent with the proposal
insofar as one of the concerns that generated this proposed
change is that programs, certain proérams seemed to be skewing

their case election to favor attorney fee cases insofar as that
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would generate fees that they were otherwise entitled to keep
and use for other services.

To the extent, of course, that a private practitioner
would be entitled -- would be getting such fees, of course they
are not going to go te the program, hence part of the concern
that gives rise to the rule wouldn’t apply.

S0, there ié -~ we have inserted an exemption that
would permit private attorneys to retain fees that ~= in cases
on which they prevail. I think that addresses the changes, the
concerns, at least the principlé concerns, that have been
articulated to date.

A number of the concerns that were articulated by the
ABA, and really it'was Bill McAlpin in the conversation we had
last week, were of a technical nature. He probably had six or
seven comments.

I think that our changes have accommedated them, at
least; let’s say, four or five. Of the other two, T don’t think
that he felt were large concerns. It was an issue of
identifying which bar associations we are talking about.

We have made a technical amendmeﬁt that would
recognize the fact that there may be several bar associations

and referral services that a recipient would be dealing with. I
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would like to think that that deals with that concern.

The rest of them I think it is substance we have
addressed. I think that’s all I have to say at this point
unless -- I would be happy to address any guestions from the
members.

MR, WALLACE: All right, thank you. In a minute, I.
will recognize Mr. Houseman. At this point, does anyone have
any questions for the General Counsel?

MsS., SWAFFORD: I don’t have any questions of him. I
think he explained it well. I do have some discussion. You are
going to give an opportunity for discussion before we actually
vote??

MR. WALLACE: Yes, that’s right. I would like to get
all the input on this and then we will have a discussion among
the beoard members.

MR. SHEA: If I may have one other matter, there is a
memorandum that I assume has been made available to the board
members to me from Robert Elgin dealing with some -- it shows
some attorney fee data for what I think is the programs that
identifies historical attorney fee data for the programs that
were the -- that generated the most attorney’s fees in the vyear

l987.
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The data suggest that thqse programs have been scrt of
on the high side of programs that have been generating fees for
the last few years. i assume that that information has been
made available to the hoard members. I have other copies
available here.

MR. WALLACE: I know there were some board members|
that asked for it. |

MS. SWAFFORD: I have not seen it.

MR. WALLACE: I don’t-think it was a general mailing.
I think it went to those that were asking Mr. Elgin for
information, but I don‘t think it went out generally. If vyou
have some copies, you might want to distribute them.

MR. SHEA: I do. |

'MR. WALLACE: Mr. Houseman is asking for a copy. All
right, if there is nothing further from the General Counsel at
this time, I will ask Mr. Houseman to pull up a chair. He has
given us his written comments which I think are at everybody’s
place this morning.

I’1l recognize Mr. Houseman as soon as he can make his
way‘up.

MR. UDDO: Mr. Chairman, this is coming as a committee

report.
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MR. WALLACE: VYes, the committee report is Attachment
2 to Mr. Shea’s memo. Attachment 1 is the revisions that Mr.
Shea has prepared on request of several members. Those again
will have to be moved as amendments to the committee report.
The vehicle on the floor right now is Attachment 2 not
Attachment 1.

MR. UDDO: There will be occasion to propose
amendments?

MR. WALLACE: fhere certainly will. All right, Mr.
Houseman?

PRESENTATION BY ALAN HOUSEMAN

MR. HOUSEMAN: I want to address a number of points in
this provision, some of ﬁhich are relatively minor, some of
which are not, and some of which I think could be fixed if we
tock a little more time to fix it.

The guts of this, but not the only issue, 1is the
capture, offset, crediting issue, however you want to describe
it., I call it a recapture issue. Some people call it an offset
issue.

As proposed in the latest staff draft Mr. Shea just

- talked about, this issue would -- what would happen is -- I just

want to make sure everybody understands it and then I want to
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talk about it.

What would happen is that attorney’s fees derived by a
recipient from LSC funds and attorney’s fees derived by a
recipient from private funds as well as some attorney’s fees
derived by some subrecipients with their LSC and private funds
would be subject to offset or recapture by the corporation.

There is a provision in the current staff draft but
not in the committee report that would permit the recipient to
retain 25 percent of those attorney’s fees and the offset or
the recapture would apply to 75 percent of those attorney’s
fees.

That is what this does, this recapture'provision. The
consequence of this, and I just want to be guite clear about
this, is that the conssquence of both the committee report and
the latest staff proposal 1s +that there would be fewer
resources available for legal services generally as a
consequence of this offset recapture provision.

The reason for that is Dbecause the cost ¢f the
attorney fee petitions often exceed the amount of the fee that
would be retained under this proposal of 25 percent. So,
recipients are not going to seek attorney‘s fees in many cases

because the cost of seeking the attorney’s fees is more than the
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25 percent they would be allowed to retain under this proposal.

This 25 percent incentive, therefore, will not
overcome the disincentives that exist to seek such fees. So,
one consequence of this is that there will be fewer resources
available to serve poor people on poor people’s issues.

We are not here talking about service to non-eligible
clients; we are falking about service to eligible clients.
Secondly, I Jjust want it to be clear that the distribution
scheme is not as suggested, to reward the lowest funded
programs and punish the highest funded programs.

There are numerous examples and I haven’t seen the
Elgin memo so I can’t completely. react, but I’'m just going to
take one of the examples and just explain it to you. The Legal
Assistance Foundation of Chicago expects to get approximately a
million dollars in attorney’s fees this year.

Now they are the lowest funded program. They are one
of the lowest funded. They are funded at the lowest LSC level.
If you take into account that they are going to be allowed to
retain $250,000 under the staff proposal and then looking at the
distribution scheme that Mr. Elgin described in his January 18th
memo, they would suffer a net loss of $564,750 using those

figures, which are their projected figures for attorney’s fees.
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I might add, and I want to come back to this, that the
retroactivity provision would have virtually no impact on most
of these. Virtuallf all of these fees, I am told by the
director ;nd hoard chairman, weculd come from petitions filed or
settlements that were entered into after the November 1st
retroactivity provisién that 1is in the regq. I want to come
back to that.

So, the consequence of this --

MR. DURANT: Can I ask you a guestion?

MR. HOUSEMAN: Yes.

MR. DURANT: Conceptually, one of the questions that I
haven’t resolved in my own mind is that if we are funding a

particular program for certain levels or whatever to be doing

indigent work full time, why wouldn’t an attorney, Aif thati
particular case fell within the priority of that program, th
wouldn’t they do it anyway irrespective of whether there is an
attorney fee question?

MR. HOUSEMAN: They may. We don’t Know -- we can’t
fully predict the cdnsequence of this. It is not a simple
answer because there’s various different types of attorney’s

fees shifting provisions.

Programs may go ahead. I haven‘’t even talked about
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that issue yet. . I was Jjust talking about the financial
consequences. Programs may go ahead and bring the case-in-
chief.

I think in many circumstances they will and then not
seek the fees because there is not sufficient incentive for them
to seek the fees. Some programs in some casées may not go ahead
with the case-in-chief because the cost is so high and the
rasources that we needed are so high.

They would, therefore, not have the funds available
even with our funding, your funding, the services funding to
anticipate sufficient funds and expenditures to go ahead and do
it.

I don‘t now how te sort all that out beéause we don’t
have very good ways and accurate data doing that. The comments
from the programs, which there were 300 and some, a number of
those comments said that one of the impacts of this was to
deter us from taking some cases that we legitimately take now
and no one else is going to take for clients.

Many'programs said we will go ahead and take those
cases, but we won‘t seek fees. We don’t know the consequence to
that. I put on your tables this mofning, from the New York

State Bar Association, where ~- and I hadn’t seen this before I
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got it in the time it was Fax’d to him -- they argued that in
some cases the effect of this would be that they won’t bring the
case.

I cannot sort that out, but I think if the point of
this is to bring in the cases in the first place, I think that
this will have that impact in some cases; I don‘t think it will
have that impact in all cases. That is a long answer and it is
not a simple answer. |

Let me also, just while we are on this, be quite clear
about what we are talking about here in terms of attorney’s
fees. Programs get attorney’s fees now under Section 1988, the
Attorney’s Fees Civil Rights Award Act of the Civil Rights Award
Act.

To get those attorney’s fees, they have to file a
petition after the case~in-chief 1is done and litigate that
issue, which often is subject to litigation. Also, attorneys in
Legal 'Services Programs get attorney’s fees under the Equal
Justice Act, which is a later statute, but there is a cap on the
amount of attorney’s fees they cén get under that statute, some
way of exception, but by and large that cap is in élace.

Finally, there are a number of state law provisions

where attorney’s fees are recovered. Most o©f the cases that

Diversified Reporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20006
(202} 628-2121




10
11
12
13
14
15
16
17
18
1%
20
21

22

134
Legal Services brings under those state law provisions =-- not
all, but most -- are subject to a very low cap recovery that
doesn’t begin to make up for the amount of funds that are spent.

We are dealing with different kinds of attorney’s fees
here. I want to address a point that has come up and came up
again in Mr. Shea‘’s memorandum, and it is this issue of
windfall. The argument is made that programs are getting al
windfall from attorney’s fees work.

It goes something like this: Because, under some fee
shifting statutes, 1988 in particular, Legal Services, by,
Supreme Court decisions, is paid for with market rate--
recovers fees based on a market rate, there will be a difference
between the market rate they recover and the amount of
expenditures that they have spent, so that difference is the
windfall.

There are a number of answers to this. The first

answer is: First of all, that is only under one of the fee

shifting statutes. Most of the fee shifting in Legal Services
does not inveolve that statute and does not involve market rate
tests. | |

Second of all, we do not know, we do not have

information in front of us, as to what the actual costs and
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expenses that programs utilize in their case-in-chief for
attorney’s fees.

Most people estimate, who do a lot of 1988 work, that
the windfall, ii any, is about 25 percent of 1982 work. There
is wvirtually no windfall for Egual Justice Act work -- windfall,
in the-sense‘we are using it -- and most of the state laws, they
actually lose. They do not ever get the fees back sufficient to
reimburse them for their costs and expenses.

We are not talking here about primarily a windfall. T
might point out that, for whatever worth it is, the Supreme
Court recently addressed this issue again in the context of a
case decided February 21, 1989, where the Court held that the
attorney’s fees allowed under the.Civil Rights Attorney’s Fees
Act is not.a windfall in terms and that it is not limited, in
the case inveolved, limited by whether there was an existing
cqntingency fee érrangement.

The only point 1is that, under the <Civil Rights

Attorney’s Fee Act, no one thinks of these as windfalls. My

peint is, as a very practical matter, there is very 1little

windfall even in the 1988 cases, which is where the market rate
plays a role. I deo not think this argument about windfall is

very relevant.
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Now, let us be clear about another consequence of this
recapture provision, and that is the effectiveness is going to
be punitive on programs and clients. The reason it is going to
be punitive on clients is because it limits the ability of
clients to effectively enforce their rights. Here is how that
happens.

Today, attorney’s fees act as a deterrent to a
defendant violating the Civil Rights federal statutes,
Constitutional provisions for clients. The deterrent works
because the defendants know that if they do that, they will face
recovery of attorney’s fees, in some cases, subject to fee
shifting. Therefore, they are less inclined to violate rights,
et cetera. |

Secondly, the fee shifting provisions today encourage
settlements. Most judges in the real world in this situation
sit the pérties down once the merits are decided and say, when
there is a strong merits case, "Let’s settle this and let’s
settle the fee things and let’s get rid of the case."

The consequence of this is going to be that there will
be delays, there will be fewer settlements, and the deterrent
effect of the Civil Rights Attorney’s Fees Awards Act and other

fee shifting statutes will be diminished, so that is another
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consequence.

MR. DURANT: May I ask a guestion?

MR. HOUSEMAN: Yes.

MR. DURANT: I apologize for interrupting you.

MR. HOUSEMAN: No, that’s fine. I want you to.

MR. DURANT: With the Chairman’s permission?

CHAIRMAN WALLACE: Go ahead, Mr. Durant.

MR. DURANT: This regulation -- correct me if I‘m
wrong -- does not prevent the recapture'of attorney’s fees on
cases. What it says 1is that the particular program that
recovers it has this 25 percent/75 percent because the other
money goes back out into the field; is that correct?

MR. HOUSEMAN: What the proposal on the table -- vyes,
essentially correct, yes.

MR. DURANT: In other words, on the civil rights
cases, I mean, I talked to Gary Gershon in the Migrant Program.
He just had a judgment up in Michigan on a thing against the INS
on a c¢ivil rights issue. I called him and I told him that I
thought the kind of case he had done was correct and applauded
him for it.

The kinds of things that you are talking about are not

preventive; it’s just a question of what happens to the attorney
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fee money; isn’t that correct?

MR. HOUSEMAN: Well, I’m talking a little bit about
the prevention but, by and large, no, they are not preventive.
The question is what happens to the attorney‘’s fees and that is
what we are talking about. That‘s right.

MR. DURANT: All right, because I’m not --

MR. HOQUSEMAN: In terms of understanding the
consequences, when the other side realizes that the program may
lose or may not go after fee petitions, may not have an
incentive to do so, they are golng to respond accordingly and
they are going to be less willing to settle, and they are going
to be much more willing --

MR. DURANT: Isn’t it conceptually, Alan =-- just a
second. Isn’t it conceptually, though, the way I understood it
from what the Chairman was saying =-- in one of the other
hearings, not today -- what it is going to allow to happen is
that when attorney’s fees are recovered, programs that are not
receiving - as much or are underfunded, are going to have
additional sums by which they can pursue particular cases,
Isn’t that true? |

MR. HOUSEMAN: If you get the sums, but I am pointing

out two problems with that. The first problem with that is that
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it doesn’t necessarily work that way. That was my <cChicago
illustration. fThat is, they lose $564,000 under this proposal.
They don’t gain, and they are one of the lowest funded programs.

MR. DURANT: I read your thing on the Chicage Legal
Services. Tell me why they lose again on that?

MR. HOUSEMAN: They lose because they get a million
dollars in attorney’s fees that they have already from private
and LSC-derived funds. You allow them to keep $250,000, the
Corporation takes back $750,000, redistributes some money to
them under the formula, they redistributed twe hundred and
something.

MR. DURANT: So, they are now up to $500,0007?

MR. HOUSEMAN: It’s less than two hundred. .Théy end
up losing'$564,000; that is, of the million they would have had
in their coffers, after everything was done, they had left
$434,000 or scmething like that,.when they get done with the
money coming back from the Corporation from the distribution.

My point is that we do not know the full implication
because we have not 1éoked at the attorney’s fees and run the
formula ocut. We do_not know, but in many cases like Chicago,

you are going to find that the lowest-funded programs are going
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that is assuming everybody continues to seek attorney’s fees, et
cetera, which I don’t think will happen.

While this distribution scheme may seem interesting,
the fact is it is not necessarily going to result in the lowest
funded programs getting more money.

MR. DURANT: Because there may not be a pot available
to them?

MR. HCUSEMAN: That’s right. ©No, not just because of
that, but that they have more attorney’s fees than they are
going to get back from the Corporation already. The lowest-
funded programs are not necessarily the programs that don‘t
bring in attorney’s fees,

Most of the lowest-funded programs have attorney’s

fees cases, so we are not talking about that. Also, let’s be

clear that we are faking money from a community and putting it
into another community. That’s what the president of the
Georgia Bar was also concerned about.

MR. DURANT: That’s what the federal government is all
about. ’

MR. HOUSEMAN: I just want to make a couple of other
points on the recapture provision and aﬁswer any other gquestions

on it, and then go on briefly to some of the other issues.
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First of all, no other federal agency that I can find,
and I’ve looked hard, and nobody has contradicted this, recovers
attorney's. fees earned from legal representation. The OMB
circulars that many of you like to refer to explicitly permit
nonprofit grantees to retain attorney’s fees. That’s the OMB
Circular 110 and the other OMB. Circulars. They permit states
that sue to retain attorney’s fees if they get federal funds.
So, this 1s a policy that is at odds with the policy
generally in the federal government.
MR. VALOIS: Wait a minute; Alan. When you pay fees
into whatever the costs of fees are as a result of losing an

administrative case, it goes to the general treasury; it doesn’t

go to the court system. Isn’‘t that right?

MR. HOUSEMAN: Excuse me?

MR. VALOIS: When you have to pay costs or fees or
whatever are recovered by the other side in a case involving a
federal.agency, it doesn’t go to increase the federal agency’s
budget. It goes into the general treasury, if I’m not mistaken.

MR. HOUSEMAN: That may be. I‘m not talking about
that. I‘m talking about grantees. |

MR. VALOIS: Okay.

MR. HOUSEMAN: Grantees with federal grant funds. If
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they bring =-- some of them are funded. Many grantees are funded
to bring 1legal representation, the 0Older Americans Act,
Disability, all of those, and a number of nonprofits receive
those funds.

If they bring funds in and recover attorney’s fees,
those are not offset by the federal grant. That 1is the

Principles of Federal Accounting that are stated in OMB Circular

110. :
|
MR. VALOIS: But they lose it completely in the case!

of an administrative agency which recovers a fee or a cost

because it has prevailed in a case in the federal court system.

|
MR, HOUSEMAN: Sure. - |
MR. VALOIS3: It docesn’t go to increase that particular

i

office’s budget and it does not go to increase the agency’ﬁ
budget. It goes back in to the U.S. Treasury.

MR. HOUSEMAN: That is correct. I am saying the
érinciples for nonp:dfits and for grantees are different.

MR. VALOIS: I think the same principles are involved
here.

MR. HOUSEMAN: I don’t think so énd I am not quite

sure why it is.

Finally, I think, as a matter of policy, this does not
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make aﬁy sense. It seems to me that a pregram that has earned
fees ought to be able to retain those fees. If they have been
effective and efficient to earn fees, they ought to be able to
retain those fees. This will ensure that programs that are
effective and efficient and earn fees continue to do se¢, and it
will ensﬁre that other programs that do not have an incentive to
do so.

I think, as a matter of policy, of strict policy, the
pelicy is wrong. I think the impact of this can be very adverse
on a number of recipients in terms_of their funding and, as I
said before, and maybe my point was not made clear, the policy
is going to be adverse to clients because there will be fewer
settlements. |

If the defendant has to pay a larger attorney’s fee,

he is not going to go to trial at every issue; he will settle
more quickly; clients will receive better results and guicker.
I think the impact of this ultimately will be detrimental to
clients.

So, for all of those reasons, I strongly urge you, on
béhalfi of my client, to vote down any recapture offset

provision; that is the heart of this issue. I will get to some

other issues that are not unimportant, but this is the heart of
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the issue. Yes?

MR. DURANT: You are specifically representing, when
you say your clients, NLADA and PAC?

MR. HOUSEMAN: Yes, I am specifically representing
NLADA and PAC.

MR. DURANT: In terms of the recovery of the fees,
maybe the 25 percent number is not right because maybe in a
couple of the examples that you are setting, I think it costs
more than that to actually get the attorney’s fees recovered.

MR. HOUSEMAN: Yes.

MR. DURANT: If that number were different, does that
change your position?

MR. HOUSEMAN: Obviﬁusly, if the number was higher, i?
would be better. It does not change our ultimate position. Our
policy arguments are you should not do this at all. You should
let the monéy stay with the programs that are already doing well
and getting it.

One of the problems of this 1s we have not locked

fully at the consequences, every time we change this number, at

what is going to happen. We do not think you should close any

recapture or offset provision whatsoever.

To some dagree, all of the consequences I talked about
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will hurt. Obviously, the more incentive there is, the impact
of the consequences will be less. To some degree, any number
you pick is going to have these consequences, it seems to me.

MR. DURANT: If the attorney in a particular program
has won a particular case on the merits and moved the ball
forward in that direction, and the program, say, in actually

recovering this additional money for delivery of legal services,

and assume that you don’t lose money in terms of the time that!
you spent on recovering it, why isn’t the idea of spreading out
in a broader way that additional money, why is that -- so long
as the individual program doesn’t lose and, in fact, gains the
victory for the client -- obviously, or you woulan’t have the
attorney’s fees -- and, second, cannot lose. |

You were saying there is a disincentive because of the
amount of time in order to try to recoup this. Well, in private
practice, you have certain cases that you take it a step farther
and, in fact, the client compensates you to do that. Why isn‘t
that the same thing here?

In effect, it’s one more kind of a case, but what it
does it has the beﬁefit of the program itself earning a certain

sum, plus it has the added benefit that other programs, for a

variety of reasons, who are not doing attorney fee cases, now
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have other money to continue to meet unmet needs?

MR. HOUSEMAN: You first assume that programs are
going to seek fees under this circumstance and there will be
money to redistribute which, the way it is in this proposal, I
don‘t think will result in that.

MR. DURANT: Because of the percentage?

MR. HOUSEMAN: Yes. Secondly, you assume, as I
pointed out earlier, that the Ilowest-funded programs will
ultimately end up gaining from this.

MR. DURANT: And your Chicago thing.

MR. HOUSEMAN: Chicago, I sugggst to you, 1is one
example where they won’t and there may be many others, and I
think there are.

I think that finally, as a matter of policy, you want
to be encouraging programs to seek through LSC and private
funding, and remember, this covers private funding of
recipients, as well, you want to be encouraging those programs
to take steps to expand their resources and to devote those
resources to representation.

It seems to me, as a matter of policy,.you want to
encourage them to do that in their local area and not say,

"Well, if you get money, we’re going to take it away from you
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and give it to somebody else."

So, I think, as a matter of policy, this recapture
provision, aside from all the disincentives I have talked about,
does not make sense. It seems to me you want to be encouraging
programs to seek as much money as possible to deliver services
in their area, and this will not do that.

MR. DURANT: Let me just try --

CHAIRMAN WALLACE:. Let me interrupt for just a second.
The Marriot, speaking of prudent marshalling of federal funds,
the Marriot has told us ifrwe are not out of our rooms by 1:01,
they are going to stick us for another night. I am not out of
my room. and I am about to go get out of my room. |

What I am going to do 1is ask the chairman of the
committee to chair this portion of the debate. This is what I
would like to do if we can. I would like, after Mr. Houseman is
finished, to take the rest of the public comment, whoever may be
here, and then once that’s done, iet us get to our debate among
ocurselves.

I will be back as soon as humanly possible, but I do
not want to cost the Corporation any money. Excuse nme.

MR. DURANT: Please go ahead. '

MR. HOUSEMAN: I don’t want to dwell on this, but I
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just want to make it clear. There are alsc some legal arguments
that have been raised. in my memorandum previously on this, as. to
the legality of this. I do not think those legal arguments,
which I am not going to go into, because they usually do not
have any effect here, are unmeritorious.

There is one that I want to bring to your attention
that I only looked at very recently and have not fully explored,
but I just want you to be clear about it. There are now
several legal ethics opinions from several State Bar
Associations, and there are several cases.

I have cited some of these in the memorandum, which
have said that it is impermissible to shift fees between a legal
organization and a 'lay or non-legal organizatioﬁ,' that is,
between an organization that is a law firm and an organization
that is not a law firm.

The Corporation 1is not a law firm. It cannot
litigate. There is some Question in my mind as to the ethics
and propriety of this. I do not think these cases resolve the
question by any étretch of the imagination. I do not think the
ethical opinions resolve the issue, but it is not an issue that
I very fully address.

Having just looked at it this week, it causes me some
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concern on behalf of my clients because they may face ethical
opinions that say they cannot turn this money over to you, that
it would be a violation of legal ethics, however you do it.

I think that is exacerbated by your 25/75 percent
proposal, by the way. I just want to make that clear. I want
to put it on the record. I can talk more about it if anybody
would like to.

I think there are legal issues here, as well. I do
not think you have the authority under 1007 (b){(7) or 1010(¢) to
do this. I think there is the Civil Rights Attorney’s Fees
argument that I have made in the comments.

ACTING CHAIRMAN VALOIS: .Alan, on that ethics
argument, you are talking about something where an opinion or
practice or ethics rule or whatever really prohibits finder’s'
fees, isn’t it?

MR. HOUSEMAN: No, it has to do with shifting fees
between the -- the cases all had to do with unions, most of the
cases; there are several that do not, They had to do with
unions whose attorneys brought cases and won, got fees and the
money went into the treasury of the union. That was-held to be
unethical.

There are several cases that have blocked that; that
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have upheld Merit System Review Board decisions that prohibited
those fees from geoing to the unions.

ACTING CHAIRMAN VALCIS: It should have gone to the
union’s attorneys instead; is that what you are saying?

MR. HOUSEMAN: That’s correct. It said that they
couldn’t turn them ovér to the parent unions.

MR. DURANT: Aren’t these going out to the attorneys,
anyway?

MR. HOUSEMAN: But they come through you, and that is
where the fee shifting is. ‘

MR. WEAR: But the Corporation is merely a conduit on
that, isn‘’t it} Alan?

MR. HOUSEMAN: It is no different from the union. The
unions put it right back into the Legal Division of the union.

MR. WEAR: But that 1is different. It’s coming from
one entity that earned these fees. We are sending it back to
the same class of entities.

MR. HOUSEMAN: Yes, but you are doing it,

MR. WEAR: It’s not the same one.

MR. HOUSEMAN: Well, I don’t knoﬁ how a State Bar
Ethics would rule on this, because there is no ruling that is

difficult relevant to this. Let me be clear.
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MR. WEAR: Yes.

MR. HOUSEMAN: I'm just saying that there are some
ethical'0pinions that have dealt with the situation of the union
and the union’s attorneys andrwhere the money went back into the
union’s attorney’s division and that was held not to pass
muster, either.

Now, that 1is the heart of this argument, on the
recovery offset provision, which clearly is the heart of what we
are all about. Not many people are here, but there are a couplse
of points that I think need to be made that have not been fully
explored. I need to do them and I think you need to understand
them.

There is a retroactivity provision here that I think
is fairly significant. You héve, in the staff proposal,
indicated that any fee petitions, post-judgment fee petitions or
settlenent negotiaﬁions, begun after Novembker 1, 1988, would be
subject to this recapture.

I am not quite sure where we got this November 1, ‘28
date. This reg was not even published in the Federal Register
until December 19th; most didn’t Kknow about it until early
January; and, we still don’t know what the ultimate result is

going to be.
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But the issue 1is that programs have done work,
performed work, months and maybe years before the fees are
formally requested and received. LSC has permitted this and has
encouraged it, and recipients have assumed that they were going
to get some of these fees and have budgeted staff and resources
accordingly.

The impact of this regulation, as currently written,
is to recover those fees. I think if you are going to adopt
this offset recapture provision, which I hope you don’t, but if
you are, I think you have to address this retroactive problem.

There has been no opportunity for recipients to plan,
te make budget acdjustments, to deal with this new set-off
system, As I pointed out in the Chicago example, they are going|.
to have to close ofifices and they are going to lose staff as a
consequence of this. Many other recipients are going to face
the same consequence.

I would urgé you, if you are gecing to proceed, to
write a retroactive provision that only applies to fees received
for work performed before the effeétive date of this part shall
not be subject to the provisions of this part.

MR. DURANT: Alan, could you hold on for a second?

What is your reaction to this, Tim?
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MR. SHEA: Well, there is nc question that the date,
the November date, is, to some extent, as any sort of date, it
is somewhat arbitrary. Our sense was that, first of all, that
was the time when -- Aif programs were making bkudgeting
decisions, that would have been, by then, the time that they
would have made such decisions.

Take, for example, this matter of Chicago. They have
made a strong presentation that they are going tec be generating
some other fees. I think last year, their expectation, as I
understand it, is a million dollars in fees in this calendar
year, I think it is.

Last year, their fees were something on the order of
five or maybe six hundred thousand dollars. I don’t know how
they are making budgeting decisions for the other $400,000,
because there are issues about how they are going to see the
funds and where they are going to get them.

Even if they think that they are likely to prevail and
get the money, it is -- I mean, there surely is sonme uncertainty‘
as to when they will be receiving the funds and using them. I
do not necessarily resist the proposition that the November date
may be movable.

If we are talking about reasonable budgeting
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decisions, it seems to me that there is some, let’s say, we can
only attribute to the programs some reasonable expectations of
receiving fees. I don’t think that their staffing levels are
immediately responsive, you know, to as socon as they get new

fees, they have new staff. I surely don’t think that’s the

case. |
. 1
MR. HOUSEMAN: For the record, the Chicago fees

averaged out to $780,000 over the last three years, but two off
|

these years, they were up and one of them was $966,000. Thei

i
estimate was based, I am told and it is in the record, on what,

|

they anticipate at this point in time. ' 1

They do have staff and offices budgeted around and
under the assumption that these fees are coming into their
program.

MR. WEAR: Mr. Chairman?

ACTING CHAIRMAN VALCIS: Go ahead, Mr. Wear.

MR. WEAR: Mr. Houseman, the proposal that the General
Counsiel has recommended to the Board dealing with this provisicn
shows up on page 9 of attachment roman I, subpart (e).

The first section (a) which is the, as you term it,

fee recapture/offset shall not apply to fees received as a

result of post-judgment petitions, applications or motions filed
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before November 1, 1988. That’s for cases that have been
decided and the motion has been filed, and settlement agreements
entered into -- that is, final settlement agreements -- entered
into before quember 1, 1988.

MR. HOUSEMAN: Yes.

MR. WEAR:. Now, one of the things I learned in the
agricultural business was never to count my chickens before they
hatched. I understand that programs may have cases in progress
and they may think they are going to get something.

You can’t realistically plan, Jjust 1like I «can’t
realistically plan the kind of money I'm going to spend here
until people actually make the allocation. It seems to me it is
unreasonahle for a program to say that, "We anticipated getﬁihg
these feeé.“‘.

If you win the case, I think then, yes, you’ve got a,
basis for assuming that vou are going to get some fees, but if
you haven’t won the case yet, at thét point in time, and you are
making your budgeting decisions for this calendar year -- that
is, calendar year 1989 - it seems to me it is unreasonable to
say that the programs are going to count those fees as coming
in, because those chickens haven’t hatched yet.

MR. HOUSEMAN: But they do. They always have and they
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will. They do. If you 1lcocok at the history, they know
approximately how much money they are going to get from fees and
they budget accordingly.

I mean, you can say they shouldn’t do it, but they do.
I do it. I’m a nonprofit provider. I have to anticipate some
fees to meet my budget. 2 lot of programs do.

MR. UDDO: Every law firm does.

ACTING CHAIRMAN VALDIS: I don’t think that’s correct.

MR. UDDO: You don’‘t plan and anticipate you are going'

to make fees?

ACTING CHAIRMAN VALOIS: We‘re not talking about fees
in general. We are talking about contingent fees or contingent
recoveries or awards of attorney’s fees is what we are talking
about} We don’t budget that we are going to get attorney’s
fees.

MR, UDDO: I would say that people who do exist on
contingency fees have to exﬁect that they are going to get some,
They’ve got cases in the mill that they have reasonable belief
are going to prodﬁce attorney’s fees or they are going to have
one hell of a time in the next year, if they’ve got a bunch of
cases that aren’t going to produce attorney’s fees.

Somehow, it goes a little far to say that you don’t
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budget on the expectations that fees are coming in, particularly
if you have a history that certain kinds of cases that can
produce attorney’s fees.

My problem with this -- I’ve got other problems with
this that we’ll get into when we start discussing it, but I do
not see the need for a November 1 date if this is enacted,
because irrespective of.the budgeting consideration, if you have
done ninety percent of the work on the case, took it in good
faith  on the expectation that you would be able to get
attorney’s fees, I do not see the point;

How is 1t going to affect anyone’s behavior to
suddenly say they are not going to get that fee? T do not see
the point in doing that. New, 1if the decision is for the
future, maybe you have some rationale for saying that their
resources won’t be put to certain kinds of cases in the future
because they know this exists.

To take a case that is ninety percent complete, eighty
or ninety-five percent complete and say, "Even though you took
that with the good faith belief that you were going to be able
to get attorney’s fees, we’re not gecing to let you keep thenm"
just doesn’t, on an equitable ground, it bothers nme.

MR. HOUSEMAN: I do not know if there is anything else
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to say on this retroactivity provision. Let me just indicate
there was a Supreme Court decision in 1988 in December, Bowen v.
Georgetown Hospital (phonetic), which held by unanimous decision
that an administrative agency did not have the authority to
impose regulations retroactively unless the statute gave that
authority explicitly. This was a nine;nothing decision written
by Justice Renquist.

i think there are some --

MR. SHEA: May I interrupt you? I do not regard this
as retroactive. That discussionrhas a dissent by ~-

MR. HOUSEMAN: Not a dissent.

MR. SHEA: Concurring. There was a concurring opinion
by Justice Scalia, where he distinguishes between what you might
call truly retroactive regulations and secondarily retroactive
regulations.

Truly retroactive is éomething that would change the
characterization of past behavior, for instance, as between
whether it 1is 1legal or 1illegal; and secondarily would be
something that would prospectively change the effects of past
behavior.

The example he gave, I think, was a tax regulation

that, for instance, would make conduct that theretefore had been
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legal, had been illegal, as of a year before, say, that’s truly
retroactive.

Secondarily retroactive would be a tax regulation that

is prospective that would impact or affect, I guess would be the

proper term, arrangements that had been put together in the past

even though there’s nothing impermissible about that, then the
people might have to then -- 1f that would upset people’s
expectations, even though they had put together the arrangements
in the past, there is nothing impermissible about that.

I would say this is secondarily retroactive.

MR. UDDO: That is what the dissent said, or the
concurrence. _

MR. SHEA: The thing at issue was a full-tine
retroactive. There, there wés an issue by «cost, the
permissibility of certain -- if some items could be reimbursed

and there was argument about whether it could be disallowed for
past times.

I +think the Supreme Court -- it was a £first tier
secondary regulation' that was at issue there, not a second.
Basically, I think this is prospective within the meaning of
Bowen is what it comes down to.

MR. HOUSEMAN: We could debate Bowen. I frankly think
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that this falls squarely within Bowen. As a matter of policy,
it seems to me that if you are going to enact this, you ought to
make it effective so that people can plan and deal with their
budgets, deal with their staffing situations, ahead of time.

Regardless of whatever they have done in the past,
there will be fiscal consequences on their programs that they do
not anticipate.

Let me talk about three other issues. One quickly, or
not 8o quickly, I guess, this provision would apply to
attorney’s fees derived from private funds of a recipient, the
offset provision would do so.

It seems to me that, at most, you ought to be
concerngd about the LSC funds to the recipient and not the
private funds to a recipient and that if you are going to
recapture funds, they should be only the LSC funds of the
recipient, no£ the private funds of the recipient.

There are a lot of reasons for that. Many of the same
arguments about incentives and disincentives apply. Clearly,
there will be a disincentive for some private funders and there
will be some limit on the ability of programs to leverage
additional funds as a consequence and apply the offset provisicn

to the private funds of subrecipients.
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So, I think if you are going to enact a recapture
offset provision, you should not apply it to the private funds
of the recipients, the recapture offset provision.

There are two other issues in this, and one has to do
with the issue of sub-grantees and sub-recipients. Let me just
try to address that very briefly so that we understand what we
are talking about here.

Currently, a subrecipient that gets money from the
Legal Services Corporation under a sub-grant agreement, the
current practice is that that subrecipient does not apply the
fee generating case procedures to its private funds that it
receives independently.

For example, if the Legal Aid Soclety of New York, and
one of its top officials is sitting here, if they receive a sub-
grant, 1f ten or fifteen percent of their funds comes from Legal
Services Corporation, the rest of their funds come from other
sources, they do not apply the fee generating case referral
provisions to those other funds.

This propesal on the table would continue to apply the
referral procedures and the hoop jumping to those private funds
that exist. Now, there 1s some effort by Tim toc draft al

provision that would only apply it to certain activities, but in
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many cases, the subrecipient’s activities are not segregated;
that is, the money they get from LSC to carry out LSC purposes
is not easily segregated from the money they get from private
funds.

In the example of the Legal Aid Society of New York,
they provide representation to eligible clients; they get sone
LsC funds to do it; they get some private funds te do it. So, I
think this is an important issue here, that you should not apply
the prohibitions on the referral procedures to the private funds
received directly by subrecipients.

I am not talking about money that comes from a
recipient and I do not think the proposed change goes far
enough. It will still affect a number of subrecipients.

Finally, the referral procedurss themselves. Without
one iota of evidence that there was a problem, you have proposed
a change in the referral procedures. By and large, this change,
in many situations, may well be beneficial, and the change is
essentially that a Bar Association, a general membership Bar
Association, and the recipient must sit down and work out an
agreement.

I do not think it was necessary toc do that. I do not

think it was necessary to change it. You have no information
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anywhere that suggests there was a need for such a change. You
have never presented even one thing and there is nothing in the
record. You have never even given an anecdote that there was a
need for such a change, but-you have made that change.

Now, I think if we are going to adopt that approach to
the referral procedures which are separate from the offset
procedures, we should take into account scme of the problems.
that this can cause.

The reascon that I gave you the New York State Bar

would cause on the first page of their letter in the fourtﬁ
paragraph.

They dé not say -- contrary to what I think Tixﬁ"s
characterization of this was, they say there will be
considerable difficult in negotiating between thirteen providers
and the Bar and giving notice to the Bar about thirteen separate
kinds of arrangements for the New York State Bar Association
which is the employing authority for these thirteen providers,
the general membership Bar-in the State of New York.

Again, I am not opposed to the notion of an agreement

But, I think this particular proposal has to be worked out a
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little more before you adopt it.

In addition, the proposal does not have the criteria
by which you are going to review the plans that are agreed upon
between the Bar Association and the program. You have a review,
You require that they submit a plan to you for review, but there
is no criteria of whether those plans are golng to be approved
or disapproved.

There 1is no other process to gquestion, as we have
worked out in the other regulations, some appeal process to
guestion decisions of disapproval under those plans, and I think
if we are going to enact this Bar Association issue, we ought to
work on that language and work on the procedures a little bit.

Finally, I think it would be useful, if.werare going
to enact this, to get a little more comment from programs and
Bar Associations on this referral procedure. It was not in the
published wversion that went out. Programs did not have an
opportunity to comment and neither did Bar Associations and
there may be other problems with it.

Let me be.clear: By and large, I think the notion of
a Bar Association agreement with the program is fine. I am only
talking about a couple of what I would cali mechanical problems

that may exist that we are not aware of, by imposing this
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without allowing comment on it.

So, for those reasons, let me just say one other thing
about this. It 1is not c¢lear, given all the changes we have
made, whether a subrecipient would not have to work out their
own Separate agreement with Bar Associations under the
provisions written.

I do not think you mean to do that and I hope you do
not mean to do that, and maybe we can clarify that. It is not
so clear that those subrecipients covered for the referral
provisions, which are still a number of'subrecipients, wouldn’t
have to jump through the hoops, as well.

So, for those reasons, I would urge you to do several
things. First, I think you would be better off if you did not
deal with this at all, but if you are going to proceed, I would
urge you to not impose the recapture offset provision, to give a
little more time to work out the referral procedures and either
get comment or let us try to get a little comment, and to fine
tune those and to keep those in place but to fine tune them, and
to give us some more time to work on this problem of
subrecipients, private funds that subrecipients get directly,
which are not fully taken care of by Tim’s proposals. That

would be what I would urge you to do.
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Are there any questions?

CHAIRMAN WALLACE: Thank you, Mr. Houseman.

This meeting was projected to end at 1:00 o‘clock and
while my plane is at 7:30, I am getting whispers in my ear from
Board Members who expectad to be able to leave at about that
time.

What I am going to do at this time is ask for public

comment. I do not want to foreclose other people who would like

How many of the members of the puﬁlic would like to speak?

(Show of hands.)

CHAIRMAN WALLACE: All right. Your name, sir?

MR. DEAN: Gordon Dean.

CHAIRMAN WALLACE: Gordon Dean?

MR. DEAN: I am representing the Naticnal Organization
of Legal Services Workers.

CHAIRMAN WALLACE: The gentleman in the back?

MS. BARNES: Gladys Barnes.

CHAIRMAN WALLACE: All right. The gentleman in the
back?

MR. BRICKING: Dennis Bricking, the Director of a

Program in Kentucky.
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CHAIRMAN WALLACE: You, sir?

MR. CUTLER: I am Ed Cutler.

CHAIRMAN WALLACE: I hate to do it, but I’m going tc
hold everybody to three minutes apiece, because we have to get
out of here and we have ~- five minutes each. We will have a
board here to vote\if we give everybody five minutes each?

MR. UDDO: I have amendments and discussions of ny
own.

MS. SWAFFORD: I want to say something, too.

CHAIRMAN WALLACE: All right. Three minutes each.

MR. UDDO: Let me just say that 1If you are determined
to vote on it, I guess we are going to have to get it in by 1:00
o’clock, but I have got some discussion that may take some time,
I hope take some time. |

CHAIRMAN WALLACE: For board members, let me make
plain. I’m going té let board members talk as long as board
members need to talk to get.the work done, and I'm going to ask
peoprle to sit here and take later planes or do what they want to
do. . |

I am going to bring the hammer down a 1little on
meﬁbers of the public because we have a vast quantity of written

input from the public. We have heard a very exhaustive
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presentation from Mr. Houseman at several board meetings that
covers most of the issues.

I think we have got the public input pretty clearly.
I am going to give people who have ccome here a chance to speak,
but I am going to keep a pretty tight time limit on it, unless
the board tells me not to, because I think I do want to leave
time, Mr. Uddo, for you and other members of this board to be
able to make your amendments and for us to vote and that time is
slipping away from us.

As I say, I've got a 7:30 plane, and I am prepared to
sit here all night.

Mr. Dean, would you come forward, please, sir?

Statement of Gordon Dean

MR. DEAN: I wili try to keep this as brief as
possible.

I wés actually not intending to comment today. I was
inépired by the cquestion of Board Member Durant. It occurred to
me that one of the things that is being overlooked in this
process, there is much discussion for incentive of programs to
pursue fees on a very theoretical level.

People ignore that what we are talking about here is

the incentive for staff to pursue attorney’s fees. Without
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éuestion, it cannot be questioned that historically, the staff
of Legal Services are underpaid.

For example, when the concept of minimum access was
originally devised, based on 19274 data, the average attorney’s
salary was $12,333. That figure itself was somewhat depressed
because the funding for Legal Services programs had been frozen
for the four years prior to that.

I am pointing out, in terms of the cost of living
increases since 1974, which is approximately 250 percent, that
average salary would now be for attorneys about $31,000. I
submit that I do not believe the average attorney’s salary in
Legal Services is now $31,000.

Last year, from my own experience, the average salary

~in the New York City program, which is one of the higher paid

programs, was just about that amount for attorneys.

Another point on the attorneys’ salaries is also
interesting to note. The disparity between Legal Services
attorneys in 1974 with other public interest attorneys was nct
as‘great. I believe they were only in the neighborhoecd of five
to eight hundred dollars behind other public interest attorneys
in terms of average salaries at that time.

I do not have, and I do not know of, an existing study
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now which compares private nonprofit public interest attorneys’
salaries with Legal Services salaries, but I would refer to a
report that was prepared by the Project Advisory Group regarding
the 1980 fiscal year appropriation.

At that point, they estimated for Legal Services
attorneys prcgrahs to have competitive salaries with attorney
general salaries, employees in attorney general salary programs,
they estimated it would cost $50 million then to be able to do
that.

I would submit that since that time, that situation
has gotten worse.

CHAIRMAN WALILACE: All right. That is three minutes,
Mr. Dean. I will ask you to wind up.

MR. DEAN: A couple other points. The comments in
terms of the average salaries go to explaining that attorneys
who have stayed with the program for years and who have a lot of
experience and who handle most of these cases we are talking
about, those people have no incentive to pursue attorney fee
awards if no benefit will come to them and no benefit will come
to the program.

These pecple work long hours. I was not an attorney

in the program; I was a paralegal, but I averaged ten to twelve
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hours a day. I would spend hours iﬁ the evening working con
cases. When you examine Mr. Durant’s gquestion, which originally
inspired me, which was "Why wouldn’t programs pursue it when it
is no cost to them?", that assumes the cost can be calculated,
for example, in an attorney’s hour of time.

If attorneys are spending the time in their evenings,
of their own time, working on pursuing attorney fee awards which
will benefit not only the progfam but themselves and the Board,
who is supposed to be encouraging them to be dedicated in
serving poor people is saying "We’re going to take those fees
away from your program", what incentive do they have to stay and
work long hours to pursue these fees? I submit: None.

CHAIRMAN WALLACE: Thank you, Mr. Dean.

MR. DEAN: One more point, please}

CHAIRMAN WALLACE: Please, very briefly.

MR. DEAN: I’'m sorry. You disrupted my concentration.

Tﬁe last point is this: Aftorney fee awards now serve
as one of the only bases we have to be able to compensate staff
additionally. Many of thé special funding grants we get are
tied to hiring specifically more staff,

For example, in ©New York State, the Disability

Advocacy Project provides funds, but they tie it to a specific
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number of staff being hired and a specific amount of cases being
handled.

Often, it is the case that these funds do not cover
the full cost of those staff, including the fringe benefits.
Often, thése do not cover the costs of other than personnel
program expenses, which have to be borne entirely by LSC funds.

The effect of taking attorney fees away from the
program will make progfams less able to cover these kinds of
expenses, as well, and the ultimate result will be the loss of
experienced staff and the réduction of quality of legal services
to the clients.

CHAIRMAN WALLACE: Thank you, Mr. Dean.

Mr. Bricking, would you come forward, please, sir?

Statement of Dennis Bricking

MR. BRICKING: Thank you, Mr. Chairman.

My name is Dennis Bricking., I am the Director of a
Legal Services Program that serves 15 counties in West Central
Kentucky -~ Louisville, Jefferson County and 14 rural counties.

We are one‘of the programs that have the lowest dollar
per poor person as of last year and I suspect this year, as
well, and one that would be affécted by this-proposal.

Briefly, to comment first of all on the comments that
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Mr. Wear has made about budgeting and the November date and the
retroactivity issue, I think that what is being missed here in
terms of our planning in terms of cur ‘89 budget is that there
are at least three kinds of the posture of civil rights cases
that we have going in our offices, one of which is still in
progress, however near decision and however it seems like we
might be able to prevail. Clearly, we should not budget those
cases for the following year.

The other 1is those that have petitions in before
November 1st at this stage and that yes, fhey would be exempted
from this.

There 1is a third category that. I think people are
missing here and that would affect our program and many other
programs and that is those cases where we have prevailed on the
merits, where there is an agreed order.

In a case involving the rights of retarded citizens,
we have reéently, as of November, prevailed because Soshuri
(phonetic) was denied before the United States Supreme Court and
it was referred back to the District Court for implementation.
The order? We prevailed.

We did not have a situation where we budgeted cases|

where we did not prevail. We budgeted for this year many cases
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where we already had prevailed on the merits, but we had not
filed the fee petitions, we had not obtained the fees. They
aren’t in our hands, either because of negotiation with counsel
for the state or because of the fact that the order had not been
signed yet by the court.

So, that third category involves a sizeable amount of
money for many programs. In our case, we budgeted $85,000 for
1989 on cases where we had prevailed, not where we thought we
might prevail, Those monies would be lost -- at least 75
percent of them -- under this propdsal.

I think that is what I call, in any law firm, rational
budgeting. We knew we had prevailed in those cases and yet, we
would lose this money, and I hope that does not occur.

Secondly, in terms of the ethical position, I bkelieve
that it is important to look at our clients. OQur clients should
be allowed the same kind of leverage and support they would have
if tﬁey had the private law representing them in any one of our
cases.

If you allow this to go through, ocur clients are then
with lawyers who cannot negotiate with the other side, possibly,
even if they are in the cases because they are not able to get

the attorney’s fees or keep the attorney’s fees.
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The other side, in many cases that I know of, behaves
differently, reacts differently, keeps the cases going lohger,
does not settle on points, does not settle the case and,
basically, it damages our clients and it damages our ability to
represent our clients.

I have severe problems with the ethical bind that puts
us in vis-a-vis our clients.

MR. DURANT: Let me ask you a gquestion. The thing

that continues to trouble me about what you are saying is that

seems to me you have an ethical obligation to pursue it.

The fact that the money might shift to other programs,
I mean, heck, when people take contingeﬁt cases where they get
anywhere from twénty to 25 to 33 percent on a case, knowing full
well that the balance of whatever the recovery 1is is going
somewhere else. | |

If, in fact, the case has merit, if, in fact, the case
ought to be done, can be won, and that a part of that dimension

is that there are going to be attorney’s fees that are going to

that that money, then, is going to go help serve poor pecple in

other parts of the country.
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I mean, that is what happens to your tax dollars every
day.

MR. BRICKING: The bind that I am referring to would
lead to that conclusion, that you have to go forward, you have
to try to get the fees and you can’t allow the other side the
luxurf of saying they have no fees so they are going to carry
you inte court and string the case out to the detriment of your
client.

MR. DURANT: Sure.

MR. BRICKING: The problem with that chilling effect
is that cases might not be brought, cases might not be pursued.
I can say what I would do and what our lawyers would do, but I
think across the country, it wouid cause a severe problem even
though you and I might agree on what should happen.

MR. DURANT: That assumes that your program is based
on a budget thaf is based on contingent fees. If the programs
get "X’ dollars based on the formula that is set by Congress to
have staff lawyers and paralegals and others to be part of that
delivery and if a case fits within the priorities of the program
and-ought to be pursued, whether it takes one month, six months
or five years, 1t is not as if somebody is not being paid for

that work. They are.
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MR. BRICKING: We have never been told until this
winter, until! now, that we had to change our plans; Less than a
moment ago -~- I‘m not sure whether you were in the room -- we
don’t budget any cases where we have not prevailed on the
merits, but in many of those cases, we haven’t gotten the fees
yet. That is the case right now, today, in terms of 1989.

They are not contingent to us. We only budget thoée
when we have already preva.iled on the merits of cases in our
favor or what have vou and, in those cases, we’ll lose the
money. That might be the case across the country. I know it is
with Chicago.

The last issue, I'm on the Board of Directofs of our
local Bar Association and also on its Lawyer Referral Panel. T
sit on that policy-making group and we talk about these issues.
I have not seen the detail of the plan that is before you now in
terms of these referrals.

I know that the firms, the public interest law firms,
that have been suggested that exist outside New York, cChicago,
Los Angeles and the big cities do not exist in my area. T do
not know who is going to take these cases.

I know cases get referred back to us from the private

Bar, prison overcrowding cases, cases that are going to take
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five years. These are not plaintiffs’ cases like an automobile

accident case.

These are much more speculative, as all of you knowﬁ
I don’t know that this referral is going to do our clients any
good. To put this in the middle, to say that our main goal here
is to help private lawyers take these cases, not in the area
that I serve.

I am on a panel that tries to work out the referral
business at the state and the local level and many people do not
want to take cases unless they get a fee up front, even 1if it’s
only fifty to a hundred dollars. Our clients don‘t have that
money.

These referral systems, whether it is a class acticon
lawsuit which would take more time and effort or whether it is
an individual case, I do not think you are dealing with the
reality in most parts of the country.

You might be in Chicago and New York -- I can’‘t speak

to that'—- but'there aren’t people out there looking for the

kind of cases that we deal with on food stamps, on Medicaid, on

retarded. They won’t be brought and that hurts our clients, and

I think this regulation hurts our clients.
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Thank you.

CHAIRMAN WALIACE: Thank you, Mr. Bricking.

Mr. Cutler?

. Statement of Edward Cutler

MR. CUTLER: Thank you, Mr. Chairman.

I believe that the position of the American Bar
Association has already been presented by Mr. Shea. He did it
quite fairly. We continue to oppose the whole idea and
particularly the offset recovery provisions.

In addition to that, we are concerned about the
complications of the referral system, delays and discouraging
features of it, and really believe that this would discourage
some desirable lawsuits from being filed in the interests of the
worthy, poof clients that this Corporation ié supposed to serve.

I am particularly concerned that a lot of heat is
going to be generated, more than fee generation out of this.
The impact has not really been felt, but the story of the
Chicago institution, for.example, is a very real one.

It does not get a large percentage of the contribution
from this Corporation; it is a small fraction of its budget.
That is the kind of organization that is going to be disccuraged

or even put out of business if they cannot continue to get money
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from the outside sources.

We are really worried that there are going to be too
many discouraging features in this prbgram, and that money from
other sources will just not be available. I want particularly
to endorse a point that Mr. Houseman made, which came up in
yesterday’s committee meeting.

That is, you are talking also about fees that are
generated with the use of non-Corporation funds. I think you
ought to pay special attention to that. Ought they not continue
to be encouraged to get money from outside sources and should
there be any kind of recovery or offset from fees generated by
the use of those outside funds?

I hope you will give particular attention to thaf, and
all I can say is that Mr. Shea has met with Mr. McAlpin and
others of our people and they have tried to work out a lot of
the mechanics and have worked out most of them.

These general policies, though, are board decisions
that have to be made. We hope you will not go the whole way
that these proposed regulations would go.

CHAIRMAN WALLACE: Thank you, Mr. Cutler.

Ms. Barnes, while you were out of the room, it was

suggested that you would like to speak to this issue. Would you
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care to come forward? We are asking people to hold to three
minutes because we are pretty close to overtime on our
projection already.

Statement of Gladvys Barnes

MS. BARNES: Mr. Chairman, I thank you for the
opportunity of speaking and I regret you couldn’t find me. Mr.
Taylor gave you the wrong number. I don‘t have a room this time
and I’m here on my own.

However, I wasn’t present all rduring the time the

discussion was going on, but I feel that if you vote teo change

this regulation, that it will certainly have an adverse effect

on our clients, not only on the clients but on the program in
the long run.

I urge you to vote the convictions bf your heart with
both the clients and the program in mind.

Thank you.

CHAIRMAN WALLACE: Thank you, Ms. Barnes.

At this time, public comment 1is closed. I will
recognize the president. The president thought he had something
to say, but under the exigencies of time, he apparently does
not.

The committee report is what is attached to Mr. Shea’s
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meme is Attachment 2., That is the vehicle before the board. He
has reviewed in great detail Attachment 1, which is what the
Beoard Members have asked him to do,

MOTION

CHAIRMAN WALLACE: What I am geing to do, similar tol
what I did earlier this morning, is to move to substitut;
Attachment 1 for Attachment 2 and, of course, that will be
available for amendment. Mr. Uddo had said that he has socne
things he would like to change and other people may have things
they would like to change.

So, at this time, I move to amend the committee report
by substituting the language found ‘as Attachment 1 for the
Committee Report. 1Is there a second?

MR, DURANT: I’ll second.

CHATIRMAN WALLACE: Mr. Durant has seconded it.

The main item before the Board is now Attachment 1
which 1is subject <to second degree amendments. Before I
recognize people for purposes of amendment or debate, let me say
a couple of things of my own.

I had not planned to make a speech. Mr. Durant has

asked me to respond to some of the things that have been said

this morning, and I will go inte that as quickly as I can.
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First of all, Mr. Ellioct éaid that 1f this is a way of
getting at types of lawsuits we don’t like, we ought to do that
directly. For my part, it is not a way of getting at lawsuits T
don’t like. 1If I want to do that, I will do it directly, as I
said to Senator Carey when I was confirmed.

I have not done that and that is not what this is. If
there is a class of lawsuits that I do not think we ought to be
bringing, I will go after it directly.

Two, Mr. Houseman has indicated in his remarks that,
in many cases, regardless of this regulation, people.would bring
the cases-in-chief because they are consistent with the
regulations.

I believe, because they are consistent with program
priorities, I believe that to be the case. I believe that most
cases that have been brought will be brought, regardless of the
avallability of attorney’s fees.

- Mr. Houseman has said in some cases, people will not

bring those cases. I also believe that to be the case. The

comments we have from the New York Bar before us this morning

say, "Sometimes, however, the decisicn to take such cases hinges
upon the possibility of collecting a large fee award at the end

Qf the case.
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I believe that to be true and I bhelieve that to be
illegal and that is why I favor this regulation to remove the
possibility of fee collection from the minds of our recipients
as they are deciding whether or not te take a case. They ought
to be thinking abcut the merits, their priorities, and not the
reasonability of recovering fees at the end of the case.

Third, Mr. Houseman has said a 25 percent incentive
may not be enough to recover fees. I‘ve done a little attorney
fee work in my time, including 1988, I think it is a rare case
where 25 percent will not be enough in the real world,.

In the real world -- and this goes to what Mr,
Bricking says -- attorney’s fees are generally settled along
with the merits. They are a club that can be used by the

plaintiff against ithe defendant to enforce a settlement, so you

do not get the two-step consideration. First, we win on the

merits and then we go after the attorney’s fees; it happens
sometimes.
I do not bkelieve there is an ethical problem in that

case; when the attorney has no prospect of recovering the money,

he has no potential conflict of interest. He can use the

prospect of attorney’s fees as a pure club to go after the

defendant.
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Those of us 1in private practice who have tried to
settle contingent fee cases know the ethical dilemmas you are
getting into when you are trying to settle your fee with the
client at the same time you are trying to settle the judgment
with the defendant. You won’t have that problem anymore. This
removes, in my mind, an ethical impediment.

| Finally, I would say if there is the rare case where
25 percent won’t cover the cost of fee petitions, then I would
suggest that our people will just have to go ahead and do their
duty, which is to be stewards of public funds and to recover
those public funds.

They ought to do that whether or not they get any
money, but I recognize the weaknesses to which the flesh is heir
and that is why I have a 25 percent fee in here for most cases.

Fourth, some low-funded programs won’t benefit. Some
people at the lowest per capita funding will not benefit. That
is true, but that is because they are not really low-funded
programs. They have other sources of funds that other programs|
do not have.

They have attorney’s fees and people who have
attorney’s fees in addition to their per capita grant are not

the lowest-fundéd-proqrams. They may lose, but the true lowest

Biversified Reporting Services, Inc.
1611 K STREET, N.W. SUITE 547
" WASHINGTON, D.C. 20005
(202) 628-2121




10
11
12
13
- 14
15
16
17
18
19
20
21

22

186
funded programs, the ones that have only the per capita grant to
go on, are going to get more money, and those are the folké that
I am most concerned about.

So, let’s look at all resources, take them all into
account, and the lowest funded programs are going to be the
beneficiaries of this program.

Finally, if there are special cases, if there are
tremendous hardship cases where people were planning on things
that do not materialize because of this regulatien, it would
seem to me that the Corporation has some discretion within its
budget to make hardship grants.

We have this merit grant provision. There may be money
in there that we can use to get people through hard times and,
in the most extreme cases, there are plenty of private people of
good will that have been here before us today who can help to
raise the funds to get the rare case over the crunch.

I think most people are going to be able to devise
their budget now that we have the non-retroactivity program in
here. I think mosit people will be covered by that. If they are
not, it can be handled on a case-by-case basis.

Those are the remarks that Mr. Durant asked me to make

and I will now shut up and open the floor for other debate and
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for amendments to Attachment 1.

Are there any amendments to propose?

MS. SWAFFORD: Are you going to make a motion? Could
I have the floor? .

CHAIRMAN WALLACE: I recognize Ms. Swafford.

MS. SWAFFORD: 0Okay. I am not prepared to amend, but
something has occurred to me when Mr. Bricking was talking. I
thought he made a real;y Qood argument in terms of where they
had prevailed and where they had budgeted it and where this
November cut-off date is not going to help them.

If you have ever been looking forward to a fee and
then found out you weren’t going to get it, it really is|
upsetting. Just based on thét, I just wonder if that date, if
we couldn’t work that date to where they have budgeted on the
basis of a case, not that they think they are gocing toc win, but
they have prevailed. _

CHAIRMAN WALLACE: Let me ask you this, Mrs. Swafford.
It seems to me that if the merits of the case had been resolved
before November 1, then they may reasconably have relied on
getting the funds somewhere down the road.

Would you agree with me that if the merits had not

been resolved, then it might be unreasonable to budget for 1989
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on a case that had not been resolved yet?

MS. SWAFFORD: There is a good argument there. The
bottom line, though, is that they have prevailed at this point
and they have budgeted at this point. It just looks to me like
it’s not a really big word to =~- well, I don’t like to use the
word "dicker" -- but dicker with this date a little bit.

CHATIRMAN WALLACE: To my mind, it’s not so much
dickering with the date as dickering with the concept.

Let me make this proposal, Mrs. Swafford, and see what
you think. If we change this to say it would not apply to fees
received as a result of post-judgment petitions, applications or
motions filed in cases which were disposed on the merits by
December 31, 1988, and settlement agreements entered into before
December 31, 1988, would that solve your problem?

It doesn’t seem to me you can budget for 1989 on
things that haven’ft happened before December 31, 1988.

MS., SWAFFORD: There are some programs that tell me
they have budgeted as far back, say, as February 1988.

CHAIRMAN WALIACE: If they have budgeted on cases that
were not resolved on the merits and the fee petitiohs had not
been filed, they acted very imprudently, it seems to me.

I am prepared to make an allowance for people who
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acted prudently as to cases that were disposed of on the merits
during the previous year, but anybody that made plans a year in
advance for cases that were not resolved I think has other
problems besides us.

MS. SWAFFORD: Let me ask you this. Would you be
willing to add to that, that it would be consideration on an
individual basis, where the recipient could prevail in terms of
their own particular hardship?

'CHAIRMAN WALLACE: Well, I don’t know what ~--

MS. SWAFFORD: A situation that could be that?

CHAIRMAN WALLACE: I don’t even know what you mean by
that.

MS. SWAFFORD: I mean, yocu set the date, but that on
an individual case, in the case of each recipient, that they
would have an opportunity to appeal to the Corporation in terms!
of not being held to that date. |

CHAIRMAN WALLACE: That they be allowed to keep their
money or some portion of that money? |

MS. SWAFFORD: Yes, ves.

CHAIRMAN WALLACE: &And to delegate that responsibility
to the president?

MS. SWAFFORD: Yes.
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CHAIRMAN WALLACE: Let’s suggest this. let’s leave
(e) as it is and add to it this sentence, that "The president
shall be authorized to waive the recovery of attorney’s fees by
the Corporation for services performed before the effective date
of this regulation for good cause shown.!

MS. SWAFFORD: I think that would seem to me to ke
fair.

CHAIRMAN WALLACE: All right. If you will move that,
I ﬁill second it.

MOTION

MS. SWAFFORD: So moved.

CHAIRMAN WALLACE: I will second it.

MS. SWAFFORD: Do we have to vote on that, because I
have a couple of other things I‘’d like to say.

CHAIRMAN WALLACE: We will have to vote on that. That
is an amendment to (e) on Page 9.

MS. SWAFFORD: Well, I guess we had better do it.

CHAIRMAN WALLACE: Let me see if we can -- we may have
reached a consensus on this one.

Is there a debate on Mrs., Swafford’s proposal?

(No response,)

CHAIRMAN WALLACE: All in faver of Mrs. Swafford’s
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proposal, say aye?

(Chorus of ayes.)

CHAIRMAN WALLACE: Opposed?

(No response.)

CHAIRMAN WALLACE: That is adopted.

Ms. Swafford, do you have -- Mr. Uddo, we have pre=
empted you.

MS. SWAFFORD: Well, I didn’t want to make a motion.:
I’'m sorry.

CHAIRMAN WALLACE: You wound up making one.

MS. SWAFFORD: I would up making one. The other one
is 1609.6 with regard to the 75/25 percent. Wouldn’t it be

fairer to just set.a limit and say ydu can’t make over so much,

and that way, you wouldn’t have the problem of what has beem
referred to as skewing case selection. l

In other words, if théy knew they were going to makﬁ
it -- you know, I‘m not really hérd on this; I just wanted tol
discuss it here a little bit.

CHAIRMAN WALLACE: What do you have in mind?

MS. SWAFFORD: Well, $50,000,

CHAIRMAN WALLACE: Saying that anything beleow $50,000

shall be ~ considered de minimis and not subject to this
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MS. SWAFFORD: Yes, that’s what I had in mind.

CHAIRMAN WALLACE: Well, I‘m not --
MOTION

MS. SWAFFORD: So moved.

CHAIRMAN WALLACE: That is not one I‘m going to
second, Mrs. Swafford. Is there a second? Let me see, just to

make clear where we are going to put it. I think it would be--

MS. SWAFTFORD: I think it would be in

1609.6. I’'m not sure about that, where the 75 percent is. T

don’t think we should use 75 perbent and 25 percent.
should set an amount.
I —might not be right about this and

persuaded otherwise.

CHATIRMAN WALLACE: Seventy-five percent of such sums

received --

MS. SWAFFORD: Received by recipients shall be

corrected by the Corporation.

CHAIRMAN WALLACE: As I understand it,

sure I understand it, do you want te say anything less than

$50,000, they get to keep all of it and anything more than

$50,000 is subject to the 75 percent scheme we have?
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MS. SWAFFORD: You know, Mike, I‘m not sure that I
would like to say that; I just would like to explore it.

CHAIRMAN WALLACE: All right. Well, let me ask you,
because I don’t want to hold up Mr. Uddo‘’s motions while you are
exploring it, to give it some thought and write something down
and I will recognize you --

MS. SWAFFORD: At a later point.

CHAIRMAN WALLACE: -- before we are done.

MS. SWAFFORD: BAll right.

CHAIRMAN WALLACE: Do you have any other comments?

MS. SWAFFORD: One other quick item with regard to
cases Where recipients have been appointed by the Court to
represent a client. Should those fees not be returned to the
recipient as opposed -- where they had to do it, where they
might not have chosen to do it, but where they were appointed by
the Court to represent the client?

CHAIRMAN WALLACE: Do you know of any such cases?

MS. SWAFFORD: Yes, I do. Yes, I do.

CHAIRMAN WALLACE: Go ahead.

MS. SWAFFORD: Do you want me to give an exampie?

CHAIRMAN WALLACE: Yes.

MS. SWAFFORD: It is in Tennessee, and I recognize my
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fiduciary responsibility to the nation at large, but I do know
where a recipient was appointed to represent a client and where
they were unable 1o get another lawyer, and the federal court
appointed them to do so. It was a prison case and it lasted
four or five years and it was a considerable fee.

CHAIRMAN WALLACE: In that prison case, they also
appointed private outside counsel,

MS. SWAFFORD: Yes, they did, vyes, they did, in
Nashville. .

CHAIRMAN WALLACE: Here is my view. I do not want--
I mean, there 1s a federal statute that permits judges to
request lawyers to represent indigent parties in civil cases. I
think there is an appeal at the Supreme Court as to whether that
would be mandatory.

I would not want to vote for anything that would
suggest to federal judges that they can use the Legal Services
Program as a grab bag to pull lawyers out of. Our lawyers ought
to be treated liké avery other lawyer;

They ought to be treated exactly like Bass, Berry &
Sims. If Bass, Berry & Sims is going to be requested, we ought
to be requested on the same terms. That’s the way I feel about

it, because otherwise, anytime you go to Bass, Berry & Sims, and
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I picked them just because I kﬁow they were the private counsel
in this case.

MS. SWAFFORD: They Jjust happened to be the counsel,
ves.

CHAIRMAN WALLACE: There is a tendency to go to the
judge and say, "We can’t afford to do this, but we’ve got a
publicly funded organization over there that can. Why don’t you
pick them?" To the credit of Bass, Berry & Sims, they didn’t do
that, They took their part of the case and they worked very
hard at it.

But, I would not want private lawyers in the other 49i.
states to go to that judge and say, "Relieve me of my duty.
Dump it on LSC."

MS. SWAfFORD: Thank you. I don?t have anything
further to say. I just wanted thié to be considered.

CHAIRMAN WALLACE: I appreciate that. Now, I will
reéognize Mr. Uddo while Mrs. Swafford is going to try to create
an amendment.

MR. UDDO: Before I get to what I was going to say, it
seems to me that if you want private attorneys treated the same
as LSC recipients, you probably ought to do what she has

suggested because otherwise, LSC recipients are going to be a
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free source of legal representation.

Some djudges may -be tempted to say, "Whoever the
defendant is, is not going to be out attorney’s fees if we
appoint a Legal Services’ grantee instead of a private firm."

CHAIRMAN WALLACE: That presumes the grantees will not
file fee petitions at the end of the case, and I don’t assume
that. I assume they will do their duty and, if they win a case,!
they will file whatever fee petition is appropriate.

MR. UDDQO: My understanding of what Ms. Swafford was
suggesting 1s that this would be .a significant enough
disincentive that she thought that that would not happen. Isn’t
that basically what you said?

MS. SWAFFORD: Essentially, vyes. That 1is,
essentiélly, ves, if we go with the set amount for the courﬁ
appointed. |

MR. UDDO: Let me get to my proposal. My proposal is
to take all of the offset and récapture provisions out of the
regulation altogether. I think that they are without rational
basis from anything I héve heard so far with respect to any goal
that has been articulated.

Mike, I know you said that this is nét an attempt to

try to dissuade grantees from taking certain kinds of cases., It
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may not be, with respect to the subjéct matter of the cases, but
I think this is pretty clearly an attempt to try to induce, as
Ms. Swafford said, a movement away from skewing of resources,
from the fee-generating cases to what may be the more mundane
cases in a particular delivery area.

I think there is something to that and I think that isl
really what this regulation is about. I do not think there is
any way that this regulatioh can be justified as an egualization
proposal. I dé not think that there is any evidence that this
is going to equalize funding to any significant extent.

We are dealing with variables that we do not Xknow
enough about. We do not know if fee petitions are going to dry
up after this and, therefore, all the projections about
equalization go right down the tubes with the lack of fee
petition.

I think that we have got to be honest in our
characterization of thié regulation and I do not think it is
primarily an equalization regulaticn. I think it is é
regulation that is attempting to say, "We ought not have our
grantees preferring fee-generating cases to the neglect of other
impértant cases in their delivery area."

I do not have any problem with that; in fact, I think
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that is probably a wise thing to say. My problem is that I
think the other parts of the regulation will be sufficient to do
that.

I think the parts of the regulation that say you are
not supposed to prefer these kinds of cases, you are not
supposed to take them except as a last resort, you are not
supposed to take fthem if there are private attorneys in your
delivery area that are willing to take them, you are not
suppﬁsed to take them if there are referral services that can
get them to somebedy else.

I think you put all those hoops there and you say now,
our grantees have got to Jjump throughcall those hoops before
they take fee-generating cases, you are going to achieve the end
that I think everybody has got in mind here.

I do not think that the recapture off-set provisions
add anything to that. I think that those provisions then bkecome
almost punitive., If you have jumped through all the hoops and
you have taken a case that we say you are allowed to take under
this regulation that is consistent with the rest of the
regulations, now we are going to penalize you and not let you
get the money that you earned on that case.

I think that is my problem with it, because once they
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have met all the standards of the regulations, they ought to be
able to Xeep the money. I do not think we should be
discouraging our grantees from being able to benefit from other
sources of funds when they ‘have adhered to all +the other
regulations and they have ohly taken the case because there
ain’t nobody else around that can take 1it, and it’s a
meritorious case and it is a case, as Clark said with his
example in Michigan, that was a good case to take. He called
the guy and congratulated him for taking the case.

Why shouldn’t that program get the money that they are

entitled to under a fee-shifting statute or whatever? So, I

think the whole recapture provision is really baseless. I do
not think it is going to do anything for egualization. I do not
think it is going to do anything mdre for trying to get the
resources put in the right place. |

I think we would be much better advised, in
practical and in a theoretical sense, to deal with the problem
as a regulatory problem. Don‘t fool with the fee shifting.
Let’s see what happens.

If the regulatory part of the statute is not
sufficient, if we find that there are all kinds of dodges and

games to get around these provisions and a year from now, we or
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our successors say that we still have programs that are putting
too much of their effort into these fee-shifting cases, then
maybe you talk about the recapture or some other provision ta
try to solve that problem.

I am also not persuaded that it is a very big problem
at this point, The figures I have say that of all of our
grantees, there are 19 programs that average more than $100,000
a year for the years ‘85 through ‘87, nineteen programs out of
nearly 400, Of those 19, there are eight that averaged over
$200,000 and, of those, only three averaged over $500,000. This
is the information that I have.

| All the rest of them, I think, almost all of them, get
darn close to falling into that de minimis category -- $52,000;
$21,000; $36,000; $27,000. Why we should be taking away 75
percent of somebody’s $24,000 fee that they may have put an
enormous amount of effort into in making a perfectly meritorious
case we hope it is and should be, why we would be interested in
taking 75 percent of that away, I just don?t understand.

It seems to me that we ought to be concerned about the
resources and how they are being expended and the rest of the
regulation does that. The regulatory provisions, the reporting

provisions, do it just fine.
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We ought to not get into this whole thing about taking
people’s fees away when that just complicates the issue and will
end up, I think, being punitive and difficult for a good many
programs that make a few bucks here and there on fee-shifting
cases.

Let’s just do therregulatory part and see how that
works, and then talk about whether we heed to do anything else.
I think we will achieve our purposes. I do not think we will
look like we are acting sort of irrationally, you know.

We are going to go out there and grab these fees and
put them somewhere else. I don’t think we have laid a basis for
justifying that action yet with anything I have seen so far.
So, I am going to make an amendment that we take that part out.

Let’s just do it as a regulatory matter, and I think
we will achieve what we want to achieve, and it’s a good thing.
I think we should do the first part of this regulation and do
away with the recapture part.

MOTION

My motion 1is =-- I mean, there are a bunch of
provisions we have to go through, but if there is any support
for the idea of taking the recapture.part out, we can get into

the specifics of where they would come out.
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CHAIRMAN WALLACE: I think there is only one thing we
have to go through and that is, to delete the suggested revised
proposal on pages 7 and 8, and the top of page 9, which is
1609.6 as it reads in the substitute motion.

If you delete that, Mr. Uddo, then what remains is the
existing regulation which you will find at the bottom of page &,
which is simply the accounting provision that already exists in
the regulation.

I think that one motion to delete the proposed
amendments to 1609.6 and to leave what we have at the bottom of
page 6 in place will accomplish the purpose that you have set
forth.

MR. UDDO: With the one exception, that I think the
reporting provision should be a little more precise, and I would
retain the first part of the revised proposal (a) which makes it
a2 quarterly reporting cbligation.

CHAIRMAN WALLACE: All right.

MR. UDDO: If this were to pass, I wouid like to have
more consistent and more regular reporting so that we can
determine whether or not other steps need to be taken.

CHAIRMAN WALLACE: All right. So, what will remain if

Mr. Uddo’s motion is adopted is what you find at the bottom of
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page 6, fees awarded, so on and so fdrthr plus what you find at
the bottom of page 7, which are the first two sentences of
subsection (a). That is Mr. Uddo’s motion to amend.

MR. EAGLIN: Second.
CHATIRMAN WALLACE: Mr, Eaglin has seconded the motion.
Mr. Uddo, I think, has spoken in favor of the motion but if

you’ve got anything else to say, you will be recognized at this

time.

MR. UDDO: Ne, I would just urge the support of the
motion.

CHAIRMAN WALIACE: Any debate?

{No response.)

CHATRMAN WALLACE: Let me say something at this point
and then I will see if there is any further debate. I agree

wholeheartedly with what Mr. Uddo said as a characterization of
this motion.

I wrote you notes that 1its purpose 1is to keep
recipients from preferring fee-generating casés to othef Cases
that might otherwise be brought; that is certainly my purpcse in
supporting the regulation.

I believe that the way to do it is by recovering those

funds and, once you’ve got them, equalization is a good thing to

Diversified HReporting Services, Inc.
1511 K STREET, N.W. SUITE 547
WASHINGTON, D.C. 20005
(202) 828-2121




10
11
12
i3
14
15
16
17
i8
13
20
21

22

204
do with them. But, I would not dispute your notion that
equalization is noft the primary thing in my heart.

It may be in somebody else’s heart, but you have
accurately, to my mind, characterized the purpose, which is to
keep people from preferring fee-generating cases.

My difference with Mr. Uddo’s motion is in the notion
that the regulatory consultation set up by the rest of this
regulation is sufficient to achieve that purpose. We have heard
very eloquent presentations here and previously about the
importance of financial incentives in these cases.

I believe that the current system c¢reates financial
incentives to prefer these fee—genefating cases and that the
only effective way to achieve our purpose is to remove that
financial incentive.

That is why, with all due respect for Mr. Uddo, who
asked for more time to study this proposal, he did study the
proposal, he has done his homework and I commend him for it, I
wind up in disagreement with him and will voté against his
amendment. |

Further -- Mr. Uddo?

MR. UDDO: Can I Jjust say one thing, Mike? The

disincentive, as I read these numbers, really only applies to a
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small number of programs, the financial disincéntive. I don’t
think you can say any program that is making under $160,000 a
year in these fees 1is seriously skewing their resources to get
fees.

I am not even sure I would pick $100,000 but that is
only 19 programs that have averaged more than $100,000 a year in
fees. So, I agree with you that financial incentive can be
important, but you may be throwing the baby out with the
bathwater because there are an awful lot of other programs that
have relatively small amounts that are helpful to them that help
us leverage resources.

They are not out there'just drumming up fee~generating
cases. They are just a supplement to what they are doing. I
think we are taking a meat ax to something that doesn’t deserve
it. |

I think a year of experience of just the regulations
mlght get those 19 programs down to the level of where they are
not going out drumming up fee-generating cases, but when they
have got them and they’re good and they get through the
regulations, they are entitled to make a few bucks on them.

MR. DURANT: Let me respond to that.

CHAIRMAN WALLACE: I will let you respond to that, Mr.
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Durant. I was trying to figure out some of the mechanics.

MR. DURANT: From your perspective, I mean, your point
is that most of the programs are not getting that much out of
attorney fee cases and that you are saying to leave the docor
open for all those other programs that are getting less than
$100,000 because they may be pursuing cases that are worth
doing. Is that your point?

MR. UDDO: Yes, that is my point. My point is that

the financial disincentive really seems to impact only a small

number of programs because the rest of them aren’t making that!

much money, even though they are going to end up losing 75
percent on them.

CHAIRMAN WALLACE: As I understand it, and Bob was
talking to me, you are concerned about the de minimis problem.

That is what Mrs. Swafford is concerned about. If that is what

you are concerned about, then rather than deleting the whole:

section, you need to be working in a corner with Mrs. Swafford
on a de minimis amendment to offer.

I will say, parliamentarily, no amendment to Mr.
Uddo’s amendment is in order at this point. If it is defeated,
Mrs, Swafford and you and anybody else can be recognized if you

want to have a de minimis question.
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MR. UDDO: I call the guestion.

MS. SWAFFORD: Why don‘t we call this?

CHAIRMAN WALIACE: A substitute is not in order. Mr.
Wear?

MR. WEAR: Just a couple of guick comments, Mr.
Chairman. This idea of the offset of these fees is not a new
idea. It surfaced in a couple of bills that were introduced on
the Hill, the last one in 1986 sponsored by Senators Hatch and
Rudman, and they would have recaptured or offset all of the
fees, not 75 percent or some de minimis amount either way.

I do not think that it is an unreascnable sort of
program. The intent is to take the profit out of taking fee-
generating cases so that those programs will not skew their
priorities to that.

It has been pointed ocut that there are not a lot of

programs in that category; if that’s so, it won’t impact on a

lot of programs and all of this debate about how it is going to

have this magnitude of impact on all of the Legal Services

providers, you know, it mbstly is not going to splash, if you
will, on those prograns.
It’s going tc impact on a few of them, that’s right,

and it’s going to impact on those programs that are taking large
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amounts of fees.

MR. UDDO: Leﬁ me disagree with you, because if you’ve
got forty or fifty thousand dollars in attorneys’ fees and you
are going to be giving up 75 percent of it, that’s an impact and
it is an undesirabkle impact. I don’t think there 1is any

question about that.

It is going to have its greatest impact on a very
small number of programs, I’d say, you know, maybe eight or teﬁ
programs could significantly be impacted by this. Frankly, I
think they would be‘ impacted and I suspect they would bke
impacted just by the regulation without the fee-shifting part.

Not to bkelabor it, but the Act that you referred to
did not pass, as far as I am aware.

CHAIRMAN WALLACE: But then we haven’t had aj
reautherization bill of any kind in eleven years, so if we were
acting by normal rules, we would have gone hecme long ago.

Is there further debate?

{No response.)

CHAIRMAN WALLACE: What we have here is Mr. Uddo’g
motion to delete the recovery provisions. If it passes, the

recovery provisions will be deleted; if it fails, the floor will

be open for further amendments or propeosals on this same subject
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On Mr. Uddo’s amendment, Mr. Durant, how do you vote?

MR. DURANT: No.

CHAIRMAN WALLACE:

Mrs. Miller, how do you vote?

MS. MILLER: Yes.
CHAIRMAN WALLACE: Ms. Benavidez?
MS. BENAVIDEZ: Yes.

CHAIRMAN WALLACE:
MR. EAGLIN:
CHAIRMAN WALLACE:
MR. UDDO:
CHAIRMAN WALLACE:
MS. SWAFFORD:
CHATRMAN WALLACE:
MR. UDDO: Yes.
CHAIRMAN WALLACE:
MR. VALOIS: No.
CHAIRMAN WALLACE:
MR. HALL: No.
CHAIRMAN WALLACE:
vote of four to five. Mr.

MR. VALCIS:

Biversified

Mr. Eaglin?

I vote ves.

Mr. Uddo?

You skipped Mrs. Swafford.

Mrs. Swafford?

No.

Mr. Uddo?
Mr. Valois?

The Chair votes nao.

Mr., Hall?

The Uddo amendment is defeated by a

VYalois?

I would propose to be inserted at the
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appropriate place‘the.followinq: "This regulation shall not
apply to a recipient’s recovery of the first $25,000 of fees
from fee-generating cases per annum”, so that we know what we
are talking about.

CHAIRMAN WALLACE: What I would suggest is that this
sentence, in a slightly modified form, would be appropriate at
the end of 1609.6(a) which you will find at the bottom of page 7

and top of 8. At the end of page 8, you would add this phrase,

that "The collection provisions of this subparagraph shall not|

apply to a recipient’s recovery of the first $25,000 of
attorneys’ fees per annum."

That is your motion?

MOTION

MR, VALOIS: I accept it.

CHAIRMAN WALLACE: Is there a second?

MR. DURANT: Second.

CHAIRMAN WALLACE: Mr. Durant has seconded what I will
characterize as the de minimis provision based on'the debate we
have already had today.

Is there further debate, Mr. Uddo?

MR. UDDO: Yes. My problem with it is that it 1is too

de minimis and I am going to vote against it because I would
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then propose the same motion with $100,000 be moved. I am going
to vote against that as too de minimis.

CHAIRMAN WALLACE: All right.

MS. SWAFFORD: Could that be Jjust a <friendly
amendment? Would you accept that, Mr. Valoils?

MR. VALOIS: I know a de minimis when I see one and it
is not $100,000.

CHAIRMAN WALLACE: All right. The parliamentary
position we are in is that if you want $100,000, you will have
to vote no on this motion and then there can be a substitute
motion.

MR. UDDO: Would you tgké fifty, Bob?

MR. VALOIS: Vote these down and then we will see what
happens.

CHAIRMAN WALLACE: I am doing amendment trees in my
head, like my days on the House floor, trying to think what isgj
in order and what isn‘t. I’m also thinking where the votes may
be, and I want the will of the majority to prevail. |

What I would like to suggest is that anybody who is in
favor of any de minimis provision should vote for this. We will
get it onto the main substitute and then I will recognize you to

propose that we raise $25,000 to $100,000. I don’t want you to
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get caught in the switches, Basile, voting against $100,000--
voting against 25 and then not having the votes for 100 and
going home with zero.
MR. UDDO: I kind of figured those votes are going to
stay the same either way.
CHAIRMAN WALLACE: Well, wmaybe they will and maybe

they won’t.

MS. SWAFFORD: What you are saying is to go ahead and

vote for the amendment.

CHAIRMAN WALLACE: If you want any de _minipis
provision.
MS. SWAFFORD: If you want a de minimis provision,

vote for the 25 and -~

CHATRMAN WALLACE: Then I will recognize Mr. Uddo to
propose that the substitute be changed further to delete 25 and
jack it up to a hundred. Then we’ll see where the votes are on
that. | |

MR. UDDO: TI’1]l accept that advice. 1I’11 vote for it
to get a de minimis provision in and then propose the
replacement of $100,000.

CHAIRMAN WALLACE: I'm not sure that |is

parliamentarily perfect, but I’m trying to be fair and, unless
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anybody objects, thaf is the way we will do it.

All right. We are going to vote on Mr. Valois/
szs,ooo.de minimis provision. Mr. Durant, how do you vote?

MR. DURANT: Yes.

CHAIRMAN WALLACE: Ms. Miller?

M5. MILLER: No.

CHAIRMAN WALLACE: Ms. Benavidez?

MS. BENAVIDEZ: Yes.

CHAIRMAN WALLACE: Mr. Eaglin?

MR. EAGLIN: Yes.

CHAIRMAN WALLACE: Ms. Swafford?

MS. SWAFFORD: Yes. —

CHAIRMAN WALLACE: Mr. Uddo?

MR. UDDOQ: Yes.

CHAIRMAN WALLACE: The chair votes no. Mr. valois?

MR. VALOIS: Yes.

CHAIRMAN WALLACE: Mr. Hall?

MR. HALL: Yes.

CHAIRMAN WALLACE: The 825,000 de minimis provision is
now in by a vote of seven to two, as I count it. I will now
recognize Mr. Uddo for any further amendments he would like to

propose.
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MOTION

MR. UDDO: I would like to amend the motion that just
passed to change the figure from $25,000 to $100,000 and I think
that makes some sense according to the break-out of the figures
because that is the point at thch you begin to see some real
differences in the amounts of money that programs get.

MS., SWAFFORD: 1I’ll1 second.

CHAIRMAN WALLACE: The $100,000 provisién has now been
moved and seconded.

Is there any debhate on the $100,000 provision?

MR. VALOIS: A couple of observations. I'm just a
country boy from North Carolina arguing about the difference
between $25,000 and $100,000. But, the impact of $100,000 and
$25,000, the major thing to which it needs to be compared before
you can properly evaluate the d4difference is the size of the
program. $100,000 to the largest program in the country mnay
well be de minimis. |

One hundred thousand dollars to a three-man Legal
Services office in Eastern North Caroclina is not de minimis, so
I do not see how you can properly characterize it as -~ may I
see that chart you’ve got?

MR. UDDO: Bob, where do you think somewhere between
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25 and 100 is fair?

MR. VALOIS: Are we negotiating now?

MR. UDDO: We are negotiating.

MR. VALOIS: I see.

MR. UDDO: Bob, it seems to me that maybe we are using
the wrong words, de minimis. I am saying the three-person firm
in North cCarolina, if they have jumped through the hoops and
they are entitled to bring the case and they put the work in, I
don’t think we should be trying to take $75,000 back from them;
that’s my point. |

It’s not whether it is de minimis to that program or|
not. I'm saying if it is a legitimate case that meets the
standards we have imposed, don’t jump on it. Now, when vyou
start  talking three or four hundred, five hundred thousand|
dollars, the resources are maybe getting too skewed there.

MR. DURANT: We are not asking people to do these for
free. It’s not as if they are not being paid.

MR. UDDO: I‘m not suggesting that they are, but they
are entitled to them and what we are concerned about -- our
goal, and I think we’ve got pretty much agreement on this, is
not to get the dollars back and put them somewhere else. That's

a nice thing to do if you get the dollars back, but the goal is
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to keep people from preferring fee-generating cases to the
neglect of other things that their service area demands.

I think that you will do that with the $100,000
provision.

CHAIRMAN WALLACE: Does anybody want to negotiate
further or does anybody want te vote? What is the pleasure of
the board?

MR. UDDO: I’d like to vote. Let’s vote on that and
then we’ll see if we will negotiate.

MR. DURANT: Wait a minute now. If he’s geing to
vote, he thinks he’s going to win.

MR. UDDOQ: No, there’s only one way we are going to
find out. -

MR. VALOIS: I offered to negotiate and he thinks I‘m
going to lose.

CHATRMAN WALLACE: Since I don’t hear anything else on
the floor, let us vote on Mr. Udde’s amendment to raise the
$25,000 limit to $100,000.

Mr. Durant, how do you veote?

MR. DURANT: Well, I‘m --

CHAIRMAN WALLACE: You can do what Uddo did and

abstain. I’m not telling you how to vote.
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MR. DURANT: I’m voting against it.
CHAIRMAN WALILACE: Ms. Miller, how do you vote?
MS. MILLER: Yes.
CHAIRMAN WALLACE: Ms. Benavidez?
MS. BENAVIDEZ: Yes.
CHATRMAN WALLACE: Mr. Eaglin?
MR. EAGLIN: I vote yes.
CHAIRMAN WALLACE: Ms. Swafford?
MS. SWAFFORD: Yes.
CHAIRMAN WALLACE: Mr. Uddo?
MR. UDDO: Yes.
CHAIRMAN WALLACE: The chair votes no. Mr. Valois?
MR. VALOIS: No.
CHAIRMAN WALLACE: Mr. Hall?
MR. HALL: Yes.

CHAIRMAN WALLACE: All right. The $100,000 limit is

established by a vote of six to three. The item before the
Board for further debate and amendment is the Wallace subs‘titute

which is Attachment 1 as amended by the $100,000 de minimis

provision and also is amended by the language Mrs. Swafford and

I worked out on retroactivity.

Is there any further proposal for amendment to this
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regqulation?

MR. WOOTEN: <Can I raise just a question, and that is
the definition in the Valois-now-Udde amendment of recipient?

CHATRMAN WALLACE: I think "recipient" for purposes of
this part has been defined over here in 2(b) which is on the
page 2 of Attachment 1. That is the definition.

MR. WOOTEN: My point, Mr. Chairman, is I think you
used the word "program".

CHAIRMAN WALLACE: No, I think I dictated "recipient".
Here are the notes that I dictated from and it is "recipient®.
I appreciate Mr. Wooten pointing it out, because we do not want
to use the wrong term, but we did say "recipient", but that is
taken care of in the definition, so "recipient" as used in the
Valois/Uddo combo is =--

MR. UDDCO: Bob is not golng to want to keep his name
on that,

CHAIRMAN WALLACE: It is now defined according to
2(b), so we’ve got the right words. -

MR. VAILOXIS: <Can we just call it the "Uddo mistake®"?

CHAIRMAN WALLACE: The "Uddo mistake", fine.

MR. UDDO: Can we call the question on the main

motion?
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CHAIRMAN WALLACE: I am concerned. Is there any,
further debate to attachment 1 as amended?
(No response.)
CHATIRMAN WALLACE: Let me tell you the procedure.
This is a motion in the nature of a substitute.
First, we will vote to substitute this for the committee report.
If we vote "aye", then we still have to vote on final passage.

If you like Attachment 1 better than Attachment 2,
|

vote "yes" and then you can still vote "no" on final passage if

that is what you want to do. I want to make that real clear to
everybody. |

The first vote is on the substitute, Attachment 1 as
amended, substituting for Attachment 2.

MR. DURANT: This is your motion, right?

CHAIRMAN WALLACE: This is my motion, as amended.
- Mr. Durant, how do you vote?
MR. DURANT: I wvote 1in favor of your motion as
amended.
CHAIRMAN WALLACE: Ms. Miller?
MS. MILLER: Yes.
CHAIRMAN WALLACE: Ms. Benavidez?

MS. BENAVIDEZ: Yes.
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CHAIRMAN WALLACE: Mr. Eaglin?

MR. EAGLIN: Yes.

CHAIRMAN WALLACE: Ms. Swafford?

MS. SWAFFCORD: Yes,

CHAIRMAN WALLACE: Mr. Uddo?

MR. UDDQO: Yes,

CHAIRMAN WALLACE: The Chair votes yes. Mr. Valois?

MR. VALOYS: Yes.

CHATRMAN WALLACE: Mr, Hall?

MR. HALL: Yes.

CHAIRMAN WALLACE: All right, that is nine to nothing.

Now, the guestion recurs as to final passage of the
committee report as amended. This is the last train out of the
station, whether you are for attachment 1 as amended or against
it. Any further debate?

(No response.)

CHAIRMAN WALLACE: Mr. Durant?

MR. DURANT: Yes.

CHAIRMAN WALLACE: Ms. Miller?

MS. MILLER: Yes.

CHAIRMAN WALLACE: Ms. Benavidez?

MS. BENAVIDEZ: Yes.
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CHAIRMAN WALLACE: Mr. Eaglin?

MR. EAGLIN: No.

CHATRMAN WALLACE: Ms. Swafford?

Ms. éWAFFORD: Yes.

CHAIRMAN WALLACE: Mr. Uddo?

MR. UDDO: Yes.

CHATRMAN WALLACE: The Chair votes yes. Mr. Valois?

MR. VALOIS: Yes.

CHAIRMAN WALLACE: Mr. Hall?

MR. HALL: Yes.

CHAIRMAN WALLACE: The amended regulation is adopted
by a vote of eight to one. As I ﬁnderstand, Mr. Valeois, there
is no further report from your committee at this time?

MR. VALCIS: Other than we tentatively announced
yesterday, for anybody that was here today and not yesterday,
that we would meet again on April 13th at a place to be
determined.

CHATRMAN WALLACE: All right.

MR. VALOIS: I hopé I will coﬁplete those two things
at that time. I will say something that Mr. Houseman said that
I am sure the General Counsel heard. Mr. Houseman did questiocn

whether we needed to republish a particular part of a revision
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which appeared yesterday, so I will leave that to your good
judgmeﬁt.

CHATIRMAN WALLACE: All right.

MR. UDDO: Are we having a board meeting at that same
time or has that been decided?

MR. VALOIS: That was a day that was suggested to me
that would precede the board meeting.

CHAIRMAN WALLACE: Is there a report from the Task
Force on Client Board Training? '

MR; UDDO: I think I can do it in five minutes. We
met, we had four client members from Region Six come before us
to speak teo us. It has alreaay been reported to you that there
was some question about client training as opposed to client
board member training.

We informed the people who testified that that was not
within the Jjurisdiction of our committee. We did get some, I
think, helpful input from the people who spoke. One criticism
was we did not publicize the meeting enough, which we have made
a commitment to try to avoid for future meetings.

By and large, I think the bottom line was we are going
to continue to try and get as much input as we can from clients.

CHAIRMAN WALLACE: All right. Mr. Shea, do you have
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something you need to say?

MR. SﬁEA: I understand that there may be some
interest in moving on, but may I make clear that my
understanding of the tenor of this rule as recently amended
would be that the 75/25 provision that still remains would apply
to the excess of over $100,0007

CHAIRMAN WALLACE: Bull’‘s eye.

MR. UDDO: That’s what it reads.

MR. SHEA: I just wanted to make sure that that was my
understanding of the way you ended up in this process.

CHAIRMAN WALLACE: That’s where we énded up.

MR. UDDO: I move to adjourn. <cCan I?

CHAIRMAN WALLACE: We can move to adjourn. Is there a

. second?

MS. SWAFFORD: Second.

CHAIRMAN WALLACE: Mr. Wear, do you have something
that needs to be said?

MR. WEAR: Mr. Chairman, we had discussed preliminary
meeting dates for the next Board Meeting. There is a committes
meeting of the Ops & Regs Committee on April 13th and a Board
Meeting on April 14th. That is Thursday and Friday in, I

believe, the second week in April.
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CHATRMAN WALLACE: Okay. If that worked out with the
Ops & Regs Committee, it is fine with me.

Let us vote on the motion to adjourn. All in favor,

say aye?

{(Chorus of ayes.)

CHAIRMAN WALLACE: Opposed?

(No response.)

CHAIRMAN WALLACE: Hearing no'dissent, this meeting is
adjourned.

(Whereupon, at 1:40 o’clock p.m., the Board Meeting

was adjourned.)

* ok ok k * %
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