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PROCEEDINGS

THE CHAIRMAN: This is a meeting of the Committee
on the Provisions for the Delivery of Legal Services,
September 5, 1985, 9:10. We're meeting in the Twin Bridges
Marriott. All of the members of the Committee are present,
and oﬁher members of the Board are also present.

The agenda is in order. Do we have a motion with
respect to the agenda?

MS. SWAFFORD: Move the agenda be adopted.

THE CHAIRMAN: Hear a second that it be adopted?

MS. BERNSTEIN: I second it.

THE CHAIRMAN: All in favor of adoption of the
agenda?

(Committee voted in the affirmative.)

THE CHAIRMAN: Ayes have it. Have everybody had
time to read the minutes?

MR. UDDO: I'm reading them now.

THE CHAIRMAN: Dan, while Basile is finishing the
minutes, you wanted a minute for an announcement?

MR. RATHBUN: I just wanted to introduce to the
Committee the national training coordinator, who will be
hosting a display in the adjacent room. If she might have a

minute or two to speak to the Committee.
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MS. HEINY: My name is Cynthia Héiny. I'm the
national tr#ining coordinator for Legal Services;chporation,
and I'm very pleased and excited to be able to ask you to join
us at any time that's convenient during the day until about
2:30 next.door. We have a deménstration of four systems of
interactive videodisks.

Each of them is a separate system that has some
special training merit, and I think you may find them quite
interesting. One of them I believe you-will be interested in
particularly relates to legal services kinds of work. It is
the New York University experiméht with interactive video._
And it is designed to teach the Federal Rules of Evidence for
people in the legal services c¢linics so that you can come
over, and there will be three specific demonstrations at
various times., Mr. Frank Gross will be demonstrating this.

Another system-deals WithmﬁadiCai?technology. —
It's rather a breakthrough :system because it uses voice-
activated technology. You just simply talk to it and respond
to it and it responds back. It's like controlling your
television by talking to it. And it's designed through the
ﬁational Library of Medicine to help third-year medical
students learn to interview patients and take care of their

entrance into the hospital and control their case. I think

‘Northern Virginia Reporting
STENOTYPE COURT REPORTING
4483 MAJESTIC LANE

FAIRFAX, VIRGINIA 22033
702-378-6220




10
1
12
13
14
15
18
17
18
19
- 20
21
22

23

there is a direct application to leggl interviews. The
demonstration there will not be held in the morning, but
around 11:30 to 12:00 we will have one demonstration. So Ybu
might be interested in catching that.

The other one that is listed on your invitatioﬁ
is Dr. Nat Canaan from INTELMAC. INTELMAC stands for
Intelligent Machines Corporation. 1It's basically an
artificial intelligence company that makes systems work.

They are also used in voice~recognition technology
sb that you can see how that works to control your PC or other
technology. I have not seen the program. It's designed
especially for you today.

The fourth one, which is not on your program,-is
a system from Digitai Controls, and it is an interactive disk
player that is to plug in beside your personal computer to
teach applications packages. And it's my understanding that
you can learn Lotus 1-2~-3, & Base 1I, sdmathing like seven
programs., It will walk you through the applications packages.

All four systems will be demonstrated in the room
next door, and their designers will be there to answer your
questions. Thank you.

THE CHAIRMAN: Thank you.

MR. UDDO: I would move the adoption of the minutes
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‘with the transcript. I've been reading the transcripts of the

MR. DAUGHERTY: ' Do:you-have: a: new. set of minutes?

MR. UDDO: Not the one in the Board book, but the
recent ‘copy.

MR. DAUGHERTY : Unforﬁunéﬁély, there was a
substantial delay in the arrival of the transcript from your
meeting in Detroit. The court reportér who covered that
session did not retﬁfnﬂhen transcript.to us until approximately
two wéé#s-ago. The;m;hutes that you have in the'goard books
ware pﬁﬁlished from‘notes and recpllections of staff members.

The loose copy that you have today, the laét
seveféiipages in particular differ be¢ause it wasrp;epared
from fh#t transcript. | |

MR. UDDO: It's those minutes that I move the
adoption of. J‘.

MR, MENDEZ: Mr. Chairman? |

THE.CHAIRMAN: Yes, siff‘_ﬁ:. Mendez.

MR. MENDEZ: Some of tﬁe iast few pages don't jibe

with my recollection and are not reg;ly in close correspondence

hearing over. And I would ask -- I'm not a member of your
Committee, but I would ask that this be deferred for a couple .
of hours so that I can make my notes about how I think they

most appropriately ought to read.
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THE CHAIRMAN: That's suitable to me. Fine.

MS. BERNSTEIN: I've got some problems with it,
too. But I hadn't read all the way through it.

THE CHAIRMAN: All right. We'll pbstpone adoption
of thé minutes. Mr. Roche?

MR. ROCHE: Mr. Chairman, may we ask that whatever
comes out in the way of revised minutes be publisheé in the
next Board book that's distributed to the field, please?

TﬁE CHAIRMAN: We'll at .least read the corrections
into the record and make copies available to anybody who
requests.them.

We'll delay the minutes until later.

The next item is Case Service Reporging System. I
think that's Mr. Osterhage.

MS,., OSTERHAGE: My name is Keith Osterhage. I'm
the manager in the Program-Development and Substantive Support
Unit in the Office of Field Services for the Corporation.

I've appeared before the Boar& on a number of
occasions discussing the issue of CSR,:and incident to that
the issue of perfgrmance measures or addressing performance
issues.

On June the 7th, a group of field program met
with the Corporation to discuss their involvement in a pretest
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activity for a revised CSR system, in an attempt to improve
the system they had with better definition and a little bit
different format of reporting.

On July 1, a newly formed CSR Advisory Panel,
consisting of staff personnel, regional directors, and field
program representatives, convened at the Corporation, and they
too addressed the issue of CSR; what it served to do for us;
what potential problems were; what we could do to address
those problems and improve the system.

The materials and minutes from the meetings of the
Pretest Committee and the Advisory Group have been forwarded
to the Board on August lst. Attached to those materials and
subsequent. to that.meeting, I've also forwarded all comments
and correspondence and letters received from the various
participants of those meetings.

I think both of those meetings were very, very
constructive and, as a staff person working with those groups,
I want to commend them and thank them for the time that they
expended and the effort that they have spent, and the valuable
contributions they have made in helping frame the problems
and the situations and the options.

At the same time, as we begin our discussion today,

and as you have reviewed those materials, there is not clear
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unanimous agreement among all parties as tb which options,
which directions, we should move.

I want to go over it very briefly for you this
morning, in addition to the materials you've already
received, six points or six options for discussion. And
then we've also assembled for you a group of speakers to
highlight certain points and:concerns.

Beyond that, yéu may also wish to éntertain
additional comments, for I would stress once more, there is
a wide range of opinions on these issues.

As we began this task, and as we had several
meetings, it became'very apparent to both staff and to‘field
representatives, that one of the fundamental problem ~- in
fact, probably the clearest level ofaggreement that wa all
have -- one of the fundamental.préblems is that it's been.a
number of years since clear instructions and since adequate
training have been provided to field programs to ensure that
we're all reading the instructions and interpreting the
definitions and codes in a uniform fashion.

This is due to staff turnover or lack of frequent
training. We have very much a problem in this regard. And
our very first optibn is the task before us of attempting to
improve a set of definitions; working with the field to
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10

improve those definitions; and then making sure that we get
uniformity in terms of interpretaﬁions of those definitions.

As an exaﬁple, when our field group met together,
aeven among the people in that group, we realized that differen
program directors counted different types of activities, and -
other program directors would not count the same activities.

This leads very much to discrepancies in reporting:;
some programs gatting credit for virtually everything: other -
programs who didﬁ't think they. should report that are not
getting their fair shair of credit.

So the historical data base that we have since
time has elapsed, training has waned, we are increasing:’ the
errars we show, I would think, in terms of the data base.:

One of the very first options we're requesting is
that we go forward with some way of improving and attaining
uniform definitions for our existing or any revised CSR.

The second problem that has been addressed from
time to time is the frequency of turn-around in CSR reports,
the errors in CSR reporting both by field programs and by
the Corporation, due to entry error, the loss of paper, the
loss of reports, or_human error when the data is entered at
the field program level or when the program materials are
forwarded to the Corporation, and there again the option for
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human error at the Corporation.

In order to address this situation, we have
considered thé option of providing a minimumllevel of
automation for all field programs that the Corporation wo;ld
work to ensure that this would ba-accomplished, and those
programs who currently do not have a minimal capability, we
would make arrangements to provide for that.

The advantage would be to put all programs on a
minimum footing in terms of automation capability. Moreover,
this equipment could be useful to the program beyond use of
the system by CSR network.

We would like you very much to consider that. We
also think such a system would speed the timeliness of
reporting of CSR to the extent that if électronic transfer
mechanisms were used, such as a telephone modem, local
programs would store theit data with appropriate sgftware '
and summary or cluster reports of that data directly to the
Corporation's computer, thereby eliminating the human error
or the loss of paper when all those materials are normally
forwarded to the Corporation and reeﬁtered in the
Corporation's computer.

A third point that we would request of this
Committee as a Board would consider is the issue of giving
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credit to field programs for the other activities that
they're engaged in. To the extent that we have examinedf-
potential rankings of programs in terms of outcome measures:
what are they producing; what are they doing; our CSR
program gives credit to: programs for cases closed.

Programs, we're all aware, are engaged in numeroué
other activities. And many of the programs have come forward
and called my office,. as have many of the people on the
advisory panel, and said let’s develop some sort of way of
measuring or producing activity codes whereby we can also
give credit to programs for those other activities besides
just a closed case type of measure.

The fourth option-that wa have discussed has
beén a fairly controversial one, both for staff and fdr
field programs. This is the issue of disaggregate data
collection versus aggregate data collection.

Aggregate data collection as it stands now
gsimply means that the Corporation receives summary totals.
The program:.will report to us that they did 100 cases; that
of those cases, 25 were this type or 32 were this type or 47
were this type. They also report demographic data in that
fashion and the reason for .closure..

In turn; the Corporation tabulates all the
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programs together so that we can produce a practical or a
summary total. What does Legal Services nationwide produce
in summary fashion.

That data, beyondﬁmacro-sense, a summary aggregate
sense, is not as rich of as useful, we don't feel, either to
the Corporation or to programs.

In order to achieve a more useful data base, a
richer data base, we have considered the idea of requesting
disaggregate data. That simply means that for each activity
and each closed case, a line of information is recorded and
stored.by the program. And to the extent that it's stored
case by case or activity by activity, that information can
be arranged by the software on the computer to make more
useful and meaningful reports, rather than just saying you
did a hundred programs, we& can group programs by case item
closure. And potentially by any weighting scale, in the
event we move toward the weighting option.

The issue of where disaggregate data should be
located or reported is another difficult aspect of this
option., If all programs were automated to a minimal level,
we do not feel that it would be necessary for a lot of
paper to be generated, nor do we feel that that information

either on paper or electronically, would all havé to be passed
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over to the Corporation in Washington.

Local programs would maintain control of their
disaggregate data on their own personal computer data base.
The software package we would like to construct would enable
them to store that data, and the software package would also
enable the data to be transmitted to us in summary fashion
and possibly in a reporting fashion, which would cluster
and group data in closure.codes; not dem§graphica11y, which
would make it more useful.

The fifth option, which we have for consideration,
and which was discussed in the materials we've earlier
prasented, is the idea of weighting cases and activities,
if in fact we're going to give credit for other activities.

This is an attempt to address the problem of
when we do make a comparison of a.program: to itself or a
program to other similar:programs, or to the extent a
program is beyond a wide range of norms’ for a given
activity or case, we have no way of weighting.

Three programs, all producing a hundred cases,
even if they're the same case type, but with different
closure codes, we have no way of examining and saying that
those programs are the same or different,

Field programs, once again, have confacted my
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office and said the staff, to the extent that staff oflthe
Corporation hag attempted to rank order programs or look

at how good, that sometimes those methodologies were unfair
because it ignores that fact.

Among the weighting options to be considered arei
three or four basic concepts. One is a purchase of service
type of arrangement. I recently worked with Unitéd Way of
America and had several meetings with them, at iheir
headquarters here in Alexandria, Virginia.

They, too, as:a funding source and in conjunction

with local entities, have attempted to address this problem.

- In a number of locales, although a limited number around the

country, where they have funded legal service, legal aid
type organizations, they have entered into purchase of
gservice agreements where they have actually tied funding
to some sort of output measure.

Such as, they would negotiate with the p;ovider
to provide X number of these case types, Y number of those
case types, for an agreed-to, fixed price. And they would
budget that across the year and provide funds on a pro rata
of per monthly basis.

That ties output directly to funding. It is not

widely used. It could be somewhat awkward in terms of
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negotiating.all case types and activities. But it is an
option some organizations consider.

| A second type of weighting would be a unit of
service. And that would simply be to devise a weighting
scheme which, although it could be viewed as artificial,
WOﬁld simply identify for all programs the weights we would
attach to different case types or closure codes or
activities,.so they would know that doing such an activity
would have a multiplier factor, depending on the size of
the weight, whether it would be one point or two points or
six points.

That system would have to be agreed upon.
Everyone would have to know the rules of the game in
advance. But it would be a mechanism whereby we could
differentiate between different types of activities and
weight accordingly.

A third type of weighting option would be to use
time data. Time data would not be predicated on any kind
of artificial weighting scheme. Rather it would reflect
the amount of resource, time resource, employed by the
program to complete a given case or to complete a given
activity.

Time data is probably relevant as a weighting
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option; .to the extent that lawyers in private practice
would use time mechanisms, time log keeping, as a mechanism
of running their practice and billing.

Finally, I have submitted on a:previous:oécasion
to the Board an example by one program that has contracted
with a big eight accounting firm to provide software on
functional accounting, whereby the local program can deter-
mine from each of its satellite offices a cost for each ofr_
its case types within each satellite office. So that offiéé
A:can be doing-a. consumer-case for $180 per case; satellite
Office B for 185; satellite Office C may be 250; at which
point the local program director can say, "What's going on
at sateilite Office C that their cost is higher?"

That's-a.much more complex routine than time unit,
because it ties all activities to expenditures, and
requires additional accountinghgyggigechanismsf}hsut'that,
too, is a weighting mechanism for activities._

Point Number Six that we provided on the outline
for you is simply a suggestion that if we can get ;ﬂiform
case definitions, rules of the game for everyone; if ﬁe can
provide éutomation to eliminate human error and speedier

turn~around on reports; if we can provide credit for other

activities in field programs; if we can get better types of
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_reporting information by way of software techniques—and: -
disaggfegata information which is put into more useful
report formats; and then if we can weight activities and
cases, we should be able to use that information for a
variety of purposes. Thera afe definite linkages that we
get out of the:.(CSR.

- One important factor is it should help monitoring
activity,lin addition to the field data. Monitors should be
able to review these program activities, and to the extent
are givan the case or activity type, the program's
activities are beyond a standard deviation, a wide range of

norm. for programs at large, monitors can then focus. their

" questions on why the efficiencies are so great or so weak

for a given program.

It becomes a more objective basis for what staff
feels could possibly be a more fair approach, a more
systemaﬁic, organized approach to many aspects of monitoring.
That ties in with the range of efficiency, which I mentioned,
in terms of standard deviations.

To the extent that CSR measures are more accurate
and are weighted, it may be possible to dévelop rough
measures or improved mesures of efficiency, as distinguished

from other factors, but better measures of efficiency.
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Finally, in the priority setting process, to the
extent that we weight activiﬁies and bases by either dollar
alloéations or funct§onal accounting or resource allocations
such as time, we should be able to link that type of
information to the priority setting process of programs, to
the extent they too would make an allocation when they .
dgtermine their priorities and how much time and how muéh
dollar resource they want to allocate to various prioriéies,.
as a.way.of seeing how successful a program is in addressing 1
those priorities which that lbcal option may feel are
important.

Beyond the materials I've presented and my comments
today on these options which are for your consideration, we
have a number of speakers which i'd like to introduce to
you, and then you can address questions to any or all of
us.

Wa.are re§11y 1ookipg for some guidance and
direction as to where to proceed and which options this
committee and Board wants us to go. I think it's fair to
report that both the Pretest. Panel and the Advisory Panel
have requested through staff some guidance so that our

future meetings can be more productive.

Making presentations this morning, as part of this
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agenda item will be Mr. Terry Roche. He will be speaking
about goals, performance measures, and the relationships
with CSR.

Marjorie McDiarmid, who is part of the advisory
panel for CSR will be talking about the data:-base we have
and historieal use of that information; how it can be used
or possibly better used.

Mr. Brend;nfGill, who is a program director froh
San Antonio, will be talking.r He will be focusing on other
types of activities that programs do and should be given
credit for.

THE CHAIRMAN: What was that name, please?

MR. OSTERHAGE: Mr. Brendan Gill.

THE CHAIRMAN: Last name is Gill?

MR. OSTERHAGE: Gill.

Mr. Chuck Vasaly, he's the program director for
Legal Services of Northern Virginia. 1I've been talking to
him over the last few weeks and he's going to address some
of the issues such és what do other funding sources require,
what kind of reporting burdens, what kind of measures of
efficiency or other reporting functions are required by
other funding sources.

And Mr, Greg Noel, program director for San Diego
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is here, and he's going to be addressing some of these
Options. Mr. Noel has a program which collects time data
and is very highly automated, and he might be able %o
discuss with you some of his feelings on that type of
approach in terms of internal program management and how
it would be used.

Finally, Mr. Bernie Frey, who is director of our
Office of Information Management here, and he will be able
to provide you a better cost estimate in terms of autém&tion
software, and some timing in terms of going forward with
the optionsf

So I'd like to continue with those speakers;

THE CHAIRMAN: Okay. Mr. Roche?

MR. ROCHE: Thank you, Mr. Chairman. It's nice to
be back.

THE CHAIRMAN: Nice to have you.

MR. ROCHE: I'm Terry Roche, executive director
of lLegal Service of Southern Piedmont, and co-chair of the
project advisory group's funding criteria panel.

I'd like to introduce Mr. Gerry Singsen of

Harvard's program on the legal profession. Gerry, as you

may know, has been an officer of the Corporation, and has

been a long~time local program manager.
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You, Mr. Chairman, or perhaps Mr. Uddo, asked me
to try to enlist the help of experts in the field of
program performance measurement. Gerry has written and-
spoken and thought more than anybody I know about the
variables that drive program productivity, and consequently
can give you, I think, some good insight as to how, what the
limitations of the CSR system are, particularly as they
measure costs. |

I understand that today you wish to answer the
qugggion:' What i; any help wil;ﬁghg current casgfsgyvice
reportinq system provide in measuring program performance .
in a fair and workable manner.

Therefore, 1I'll focus on the relevance of the CSR_

to the criteria which the Legal Services Corporation Act

'provides for the performance of local Legal Services

programs.

Gerry and I may not have any more or .better
answers go the host of very difficult questions in how to
design a pfogram performance measurement system than you
yourselves do. But I'm hoping that our combined 30 years
of experience in running legal services programs will give
you some insight, some idea of the most important questions
that you need to pursue and that we need to pursue in our
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coming work together in the coming months.

As I wrote all of you several months ago, it's
obvious to me that the Legal Sexrvices Corporation Act
requires that the Corporation assure that your grantees
do four things.

One, provide, quote, high quality legal
assistance while maintaining the highest quality of
services and professional stand;rds.

Two, improve opportunities for low-income persoﬁs.

Three, set }ocal priorities and serve clients
according to them.

Four, érovide services in the most economical and
effective manner possible.

The first logical next question, therefore, is:
What can our in-place data collection system do to give us
any useable information about how programs' actual
performances meaet these criteria,

And my answer is that the CSR can do so only to a
very limited extent. The present system tells you basically
only three things: How many clients a particular_program
served during a particular time period. In such a way %ﬁat
those programs define as a, quote, case. And Brendan Gill
will tell you later what programs do that generally don't .
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fall in that definition. i

It tells you what kind of legally termed problem,
such as “torts”'and legally termed solutions, such as,

"name changes," or "divorces" some of those cases that were
closed might have resulted in.

And it gives you a numbers mix of those solutions
and problems for any particular program.

What it doesn't tell you is what problems the
client actually presented. Whether the local program
accurately perceived the clients' real problems. Whether
the local program chose the right strategy to solve the
problems. Or whether the solutions chosen were the most
efficient or effective ones for that particular client and
that partidular problem,

Finally, the data tells you in relative terms
very generally how much effort a program chose to put into
the various problems presented by a great number of clients.

It tells you whether they tended to give those
clients only advice and counseling, or whether they referred
to other service providers many of them presenting certain
kinds of problems; and for those whom they chose to
represent, whether they tended to arrive at solutions with

or without litigation; whether they tended to pursue
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administrative decisions into court, and the like.

They don't tell you whether any of these choices
resulted in the clients' objectives being achieved; being
modified and achieved; or ndt being achieved at all.

They tell you nothing about the relative resources
actually expended according to what they chose to do, And
they don't tell you whether the -- whether a large amount
of -resources in these cases were devoted toc the prosecution
of unmeritorioﬁs claims or whether the programs' .legal
workers were not sufficiently aggressive, to use the
ethical term, whether those lawyers represented their
clients, “zealously Qithin the bounds of the law."

- Does this mean that the CSR system is totally
usaless in_measuring program performance? .No.

I think that as Keith has suggested, with some
additional analytical work, with some training, some better
understanding of what the numbers aétually mean, that the
CSR will give us some useful conclusion about prqpable
cost ranges for providing certain solutions to certain
fairly simple and repetitive problems. And Marjorie
McDiérmid is going to tell you a bit more about that later.

| This will require more attention, including

massive training, to the way in which these numbers are
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1 produced, as Keith has suggested. But with a reasonable

2 use of LSC resources on the current system, it can be made

3 more useful.
- 4 Moreover, I agree with Keith when he said to me

5 that the major, probably the major importance of CSR is as

8 a point of departure to ask further guestions about

7 Program performance.

8 As long as we realize that CSR information

9 provides points of departure, rather than conclusions, and

10 relates only to the cost ranges of providing certain kinds

11 of services, rather than to all of the performance criteria

12 which the LSC Act probably mandates, the current system is

13 useful. .

14 Moreover, as Keith suggested, local programs have

15 devised means of using current CSR systems in combination

18 with other observations to obtain useful information for

17 management of their own programs.

18 I mfself, for example, like to look at the

19 information the CSR data provides in combination with data

20 that we collect about the relative degree to which we have
- 21 achieved clients' objectives, with the experience level of

22 each legal services worker handling a case, and whether or

23 not they specialize-in a particular area, with the period of
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timei; it took a worker to close a particular case, and with
our local priorities. All those various insights give me
a sense, as Keith suggested.innanother example, of where
to look to deal with problems or to f£ind strengths.

This might not be useful to any other local
prggram manager, and it might not be relevant on a
national level. But if the CSR system were eliminated or
even modifiadvor substantially changed, I'd miss it
because I'm using it for something.

Indeed, are there any modifications which'might
result in CSR data being any more sophisticated or useful?
There may be some, but I haven't figured them out, to be
honest with you.

The only modification of which I'm currently
aware is‘the disaggregated data one, and after reading the
material that Keith sent me and I guess you all, too, I
couldn'tisee that any of the unanswered questions which I
just listed a few minﬁteswago would be answered by collec-
tion in a disaggregated manner.

It would just be a simple -- a different way of
gathering the same information we now get. Moreover, as
the programs which tested the proposed revision suggested,

disaggregated collection would risk vioclating client
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confidentiality, and I refer you particularly to Mr.
Helwig's letter and materials that are in your Board
book.

MR, MENDEZ: Mr,., Chairman, may I ask Terry a
question?

THE CHAIRMAN: Certainly.

MR. MENDEZ: 'Terry, if we left the disagaregated

information in the local programs that should answer all of

- the difficulties that these programs listed in their

comments with Mr, Osterhage?

MR, ROCHE: Sure. and I'm not particularly
dwelling on that confidentiality problem. I think more to
the point is the question of cost of going this direction.

I think what Bernie Frey is going to tell you is

‘that in order to get the computerization, a PC in every

prbgram for exampie -- which of course I would love, as you
all know —-

MR, MENDEZ: We'll see if we can arrange to have
you have one.

MR. ROCHE: Can I have the first one?

MR, MENDEZ: I'll tell you what, we'll make sure
that if we do this you're the first one on the list,

MR. ROCHE: Good, good. Then the next thing I
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need is a display writer. Can I have one of those, too?

THE CHAIRMAN: Pencils, yes. Display writer --

(Laughter,)

MR. ROCHE: I think what Bernie is going to tell
you is that the cost estimate is something around 1.4
million dollars. And my sense, based on the last time I
looked at some of these broad statistics in the fact book
that he referred to, is that that would serve ahkout 6,000
clients.

SO_what you're going to need to decide is whether
that cost is reasonable to pay in search of data whichA:
frankly would only address one portion of one of the four
criteria, which I think the Act probably mandates, in ﬁerms
of measuring perfbrmance. And that's a decision obviously
you have to make.

MR. MENDEZ: Can I follow this up with just a
moment? | |

If wa gave you a computer and you had to useéit
to do this, would you also use it to run your accounting
functions? Assuming there was enough time?

MR, ROCHE: The obvious answer is yes.

MR, MENDEZ: Would you use it as a word processor?

MR. ROCHE: No. Because of the problems that if
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you're going to use a word processor, they need to be
dedicated to that particular effort.

I would love to havera computer. Computers would
do a lot for our program. But the reason we don't have
one -- and they've obviously gotten cheaper and cheaper --
the reason we don't have one is that trade-off, as aéainst
the ability to do further legal work. I've never been able
o0 come to the point of making. :

MR, MENDEZ: If I mike that determination for you,
you'll be satisfied with it, though?

MR, ROCHE: Obvicusly I'll be satisfied with it;
what I'm talking. about is 1.4 million dollars which could
be in the basic field pot to serve clients. 1 mean, that'é
your choice, and that's fine.

I'm frankly going to be personally happy with
either one. It's a question of what happens to clients as a
result. |

MR. ME&DEZ; What else would you use -- in your
thought process, whaﬁ.else have you thought about using a
computer for, besides accounting functions and maybe

reporting functions? Would you use it for training

‘functiqns?

MR. ROCHE: Probably not. I haven't thought a
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great deal about it. Greg Noel, my good friend from
califprnia, who runs the biggest Star Wars operation I
know west of the Corporation, will give you some I think
very good ideas as to how computers can be‘used. I
f?ankly haven't thought much about it,

MR. MENDEZ: Have you seen the -~

MR. ROCHE: I haven't seen that yet. I'm
intrigued with it. I think -- I'm planning on going to
that presentation, because itl!siget some fascinating idééé.
But of course, we would have to have the hardware and
software capabilitiy of using that stuff.

MR, MENDEZ: I just have one more question, and
fhen I'll let you go on.

How long does: ititake you to aggregate your CSR
data now?

MR. ROCHE: Roughly a half-person day, I would

think.
MR. MENDEZ:. Half-person day -~
MR. ROCHE: Half-person day per report.
MR._MENDEZ: And you're reporting four times a
year?

MR. ROCHE: Right.

MR. MENDEZ: So it's two days for a secretary, I
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suppose?

MR. ROCHE: That's right. Yes. And that may be
even-high. I may be high because obviously she's:interrupted
She's not concentrating on it.

MR. MENDEZ: We have some statistics that reflect
that it's between 35 and 40 minutes.

MR, ROCHE: I'd:love to get it down to that. ' But
we work it ihrough -- wa are at the point of being able to
automate, and it would be great. But hand-sorting all of
that particular infoﬁmation takes time.

MS. SWAFFORD: Well, in line with Mr. Mendez --
and I appreciate your concern about spending 1.4 million
dollars on this equipment -- wouldn't this ultimately free
your pé@ople up though to have more time to devote to
individual clients?

MR. ROCHE: Well, ultimately the question is what
personnel savings do you get out of doing anything with
h#rdware, and there has got to be some, some place,
obviously.

If we could eliminate a staff position, that now
is substantially spent on dﬁta collection and physical
operations, that would be great. I'd love to do it.: That

would give me some money toward hiring another lawyer.
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Remember ours is a relatively small program.

But the problem is that everybody I've talked
with about computers and about dealing with them tells
you that what you get out of computerization is really
somawhat faster, but more information in depth. What you
really don't get is any savings in personnel. And that's
what folks tell me. That's why I've dragged my feet on it.
Because I can't save the personnel budget that I would need
to save in order toijustify the expense.

MS. SWAFFORD: Are you saying that the reports
as they are now are fine, that we don'tineed to change?

MR. ROCHE: What I'm saying is that they are
fine for the limited purpose that they serve. Which is to
show you some stuff that ultimately will provide you some
cost measures. And I'm going tb'léave to Gerry, who can

give you a more sophisticated idea of what needs to be put

~ into that mix, and to Marjorie McDiarmid, who can give you

a better idea of the potential of the current CSR system
that simply hasn't been met yet, to really answer your
guestion more knowledgeably.

So what I'm really saying,:iI think, is that this

- CSR system for measuring a portion of the things against

which performances ought to be measured, as it stands now,
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and without modification, probably is useful once it's
thoroughly explored, all its potential is thoroughly
explored,_and the kinds of training that Keith is talking
about goes on.

What I'm suggesting is that with that in hand,
and revised as well, and with everybody understanding what
it's supposed to do, then we can get on to try to figure
out how to devise the other performance measurements that
would be needéd.

Does that answer your question?

MS. SWAFFORD: One more question, and I guess this
would be between you and Mr. Osterhage.

As I wriderstood Mr. Osterhage to say that the
present feporting-system, we don't have any differentiation
as to the type of things that are done, that everybody just
puts in «« some people put in one thing and some other
project directors do not count those contacts.

Is this what you mean by disaggregated information?

MR, OSTERHAGE: Well, that's more the issue, I
believe, of the uniform information, reporting uniformly.

Disaggregate information is more useful to the
extent that we ever weight that information to allow for
complexities ==
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MS. SWAFFGRD: Okay. Define "disaggregate"

MR. OSTERHAGE: “Disaggregate?“. Right now,
disaggregate information is essentially maintained in some
fashion or another by a local program, to the extent that
they report to the Corporation in an aggregate, in a
summary total fashion, demographic data for their clients,
and dage type and closure codes for their clients.

But it's presented to the Corporation in the form
of'é summary total so we know 100 cases, we know 47
bankruptecies, 32 consumer law cases, that type of reporting.

If we were to differentiate:among case types and
closure codes by some level of effort, either unit of
service, a purchase of services, or the amount of time
expended, we could cluster all similai case types, all
consumer cases or the landlord-tenant cases, along with thét
weight or the time data to come up with an average to have '
mote meaningful data within case type or to break out in
a summary form the.different areas.

MR, MENDEZ: By the way, I called and complained -
o him about not putting "disaggregate" and "aggregate" in
the front of his report, and there is a definitional
section, and I'1l see if I can find it for you, where they

make a very good statement of that.
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THE CHAIRMAN: Claude, did you get an answer?
MS. SWAFFORD: As far as the definition of
"disaggregate?"”
THE CHAIRMAN: Yes,
MS. SWAFFORD: Well, if he's got -~
MR. MENDEZ: It's on Page 58 of our Board book,
. MS, SWAFFORD: You mean I missed it?

MR. ROCHE: ‘While you're looking for that, can I

take another crack at the question of uniformity that --

THE CHAIRMAN: Yes. Go ahead.

MR. ROCHE: =~- Keith raised? I think that he and
I would both agree that the uniformity questioﬁ where you've
got Program X reporting entirely differently from Program A,
is one that at the extremes, at the ranges, there is enough
of it to make it difficult to use past data as a basis for
measuring anything like current performance.

But it's at the ranges —-- Keith used the term
"eclusters,” and I think Marjorie and some others will givé
you their sense of that -~ within the middle there is a fairx
amount of uniformity that probably does not suggest we need
to throw out the whole system right now. .

But do let me get on to a couple of other pointé,

because, as I said, CSR and measuring ranges of costs, I
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think, is only one portion of the problem.

() 9 - The big problem, of course, is measuring qua]:ity.
People might argue that data such as that provided by the
CSR provides sufficient indirect measures of quality.
Apparently other organizations use statistics as indirect

measures of quality in housing construction and rehab

1 programs, and in the delivery of social services.
8 I've got to say parenthetically that many legal

services organizations nationwide would question whether

10 most of these programs ever attain any minimal level of
1 quality, but that's another debate.
12 My sense is that the lawyers among you would
13 recognize quickly that there are too many human factors:
14 a client, his or hér lawyer, case handler; the opponent,
15 and his or her lawyer, the Court, and occasionally the 12
16 jurors, involved in any:single case, to enable us to have
” any confidence at all in indirect statistical data to
18 .~ determine whether or not a lawyer provided high or low
19 guality service to any individual client.
%0 And like XKeith, I also talked with the United
21 Way .~-they're a fairly obvious crowd to check with -~ in
29 Mecklenberg County. And I checked with their planners and
23 family counselors, and found them, as Keith said, struggling
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with the same idea of trying to figure out how you measure
what you get for your buck. And found them similarly
frustrated, partiCularly in the family counseling areag.
with those very human factors that are equally applicable
to that range of human services,

Moreover, for us as lawyers, there is an additional
risk with the quantitative soxrt of apprpach, the sort of
performance measure approach that was proposed to you in
Detroit.

Statistically those indirect measures tend in a
somewhat question-begging fashion to substitute quantity for
quality. We obviously can't risk that result.

Any criteria or measurement which might influence
local lawyers to truncate their representation of a
client would be unethical.

As previously mentioned, our Code of Professional
Responsibility requires is to "represent a client zealously
within the bounds of the law." Once we undertake to
represent, we can't consciously choose to make any effort
less than those reasonably necessary to obtain that client's
objectives,

So any influence to do other than that would:have
a significant risk at that ethical plane.
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Let me close by giving a personal example of the
sort of quality éffectiveness and efficiency which I think
the Corporation should encourage consistent with the Act. .

This case, with which Mr. Valois is probably
familiar, is Hyatt v. Heckman. A social security disability
case:which-had some prominence in North Carolina.

The case involved several issues, but primarily
it involved the Social Security Administratiénés decision
to quote, nonacquiesce in a decisions of Federal Circuit
Courts. Simply put, Mr. Hyatt's case, Social Security cut
off his diéability payments even though his condition was
one which the Fourth Circuit had previously said was
disabling under the Act.

Shortly after the Western District of North

-Carolina's rather blistering decision enjoining the

Secretary to cease their policy of nonacquiéscence and to
give Mr. Hyatt and class members and other class members
with other,different disabling c¢onditions their benefits,
Congress voted something like 410 to one to amend the
Sociﬁl Security Act €0 ensure in the future that people
like Mr., Hyatt didn't get terminated from the rolls.

Ultimately on appeal, the Fourth Circuit decided
the case in a manner which will provide rehearings to almost
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12,000 North Carolinians whom Social Security had
previously found ineligible for disability benefits -- and
that's HHS's numbers, not ours.

Assuming that on rehearing each of these claimants
has at least a 50550 chance of having the previous denials
reversed, this decision will put over 43 million dollars per
year into the pockets of poor, disabled North Carolina
residents. In fact, the final total probably will exceed
that.

Certainly thié case, quote, improved opportunities,
unguote, for the poor people which my program serves.
Additionally, within recent months the Secretary announced
formally the Administration’s abdndonment of its, quote,
nonacquiescence pblicy, unQuote.. |

Thus the lawsuit led to administratiﬁe,
congressional, and court decisions which have benefitted

and which will benefit in the future, literally millions of

' people whom Legal Sérvices programs serve: I'd say this

- was a pretty effective use of program resouraces.

And by the way, our program's second highest
priority was, quote, prevent arbitrary elimination of
social security disability recipients from the disability
program.

‘Northern Virginia ‘Reporting
STENOTYPE COURT REPORTING
44853 MAJESTIC LANE

FAIRFAX, VIRGINIA 22033
703.378-86220




10

11

12

13

14

15

16

17

18

19

21

22

23

4]

Equally remarkable was the way in which we used
rasourcas to pursue this case., Knowing that the adminis-
tration had virtually unlimited legal resources to throw'
at us, and would use, we asked one of Charlotte's largest
law firms to be lead counsel with us as co-counsel.

So far that firm, Robinson, Bradshaw, & Hinson,
has provided over 1800 pro bono hours to this single case,
Our staff has logged about 900 hours,.

Consequently our total ocut-of-pocket cost so far
in two years for this case is slightly lower than $32,000,
If we tried to do the case using only our staff, we'd now
have a cost of slightly over $77,000., If we tried to do it
using only private attorneys on a partially compensated
basis, the cost would be $94,500.

Consequently, our total cosﬁ so far is two and a
half to trhee times lower than the other obvious resource
alternatives.

Further, assuming that our estimate of 43 million
dollar benefit to clients is effective ~- and by the way,
that's not just our estimate. The HHS attorney gave the
Western District an estimate of 50 million dollars in a
recent hearing. == our cost benefit ratio would be about
1,344 to one. For every one dollar we spent we got $1,344
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The benefit to each mgmber of the class would be
$3,583. I doubt that we could have pursued this important
case in any more economical manner. And we've provided a
very substantial opportunitf for involvement of private
lawyers in the delivery of legal services to poor people.

What about quality? That's always tricky to
measure, but in this particular instance, the HHS lawyer
complimented the private firm's lawyers and ours as having
done the best work of any similar cases in which he had
represented HHS around the country. And the North Carolina
Bar Association and the American Bar Association gave the
firm, both gave the firm their first annual pro bono award.

We began preparing the suit in the middle of 1983,
Because it's still open for monitoring Social Security's
compliance with various court orders, and the possibility of
certiérari to the Supreme Court, it's appeared nowhere in
our CSR reports.

And yet 18 percent of the total available private
lawyer resources we've had in the last two years and 2.5
percent of ocur staff attorney resources are expended on the
case.

Additionally if we were to close the case tomorrow,
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I've said earlier basically what my conclusion is,
which is the CSR system as it now is designed with better
training and implementation, can serve some uses, and can
serve some uses in the measuring of performance by local
programs.

« But that it is by no means extensive enough to
get us all the way to_creating axfair and workable program
measurement system.

Now I'1l]l turn you to Gerry to give you:svme ==

MR. UDﬁO: Terry, let me ask you a question
before you do that.

It seems to me that your example sort of supports
the argument that we need to make some of these changes and
develop a system that would give you ﬁore credit for that
kind of a case. And it seems to me that in things like
credit for othér activities, we would have to factor in a
fairly significant reward for the use of private counsel,
pro bono assistance in a case like that, in that we would
also have to give in the weighting, number five there, some
special weight to the amount of effort that has to go into
that kind of case.

So it sounds to me like that kind of case is an
example of why we need to change the system to something
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tike this and get more refined data, and get data that
won't make that case appear like one case among. all of your
social security cases.

MR. ROCHE: To the extent we confine ourselves to
simply tinkering with the CSR system, I would probably agrée
with you. But what I'm suggesting to you is that tinkering
with the CSR system is not going to answer enough of the
questions which the current system doesn't answer; that we
ought not be looking at other measures of program performancJ
to supplement the CSR system.

I.think the value of the current CSR system is
that it is known; it can be cleaned up: we know sort of
what it will produce now, and with some minimal effort, I-
think we can get it to produce even more.

But that has to do only with cost. For example;"
rather than give credit for larger, quote non-case, unquote,
activity levels, although this was a case activity, I

think we ought to be looking at how many dollars has -~ of

any particular situation,
MR. UDDO: Well, I have some problems with that,
too, because sometimes the benefit is that you have one

individual client that walks out very satisfied, happy, and

‘Northern Virginia Reporting

STENOTYPE COURT REPORTING
4453 MAJESTIC LANE
FAIRFAX, VIRGINIA 22033
703-378-6220




&

10
11
12
13
14
15
16
17
18

19

21
22

23

46

better off for the work that the program did for them.

If we start locking at dollars of benefit, then
I think we're really going to neglect the major thrust of
what Legal Sérvices is about, and that's the individual
client who, fér that client, that consumer case who may
affect no one but that client, is the most important case
in the world.

And I thinkithe:ethical responsibility is to
individual:clients. And when you can generate greater
benefit from a case, that's great. But the ethical
responsibility to that individual client -~ when you've
got a single individual client who walks away well sexrved,
it may be a $50 case, that's still important. And I
wouldn't want to give --

| MR. ROCHE: 1I'm not going to disagree with you.
That's part of it. But what I'm saying is -- I;m sSorry.

MR, UDDO: The other thing I was going to say =--
you made me forget.

THE CHAIRMAN: You're both right. What Basile
says is what's the dollar benefit of a divorce avoided?

MR. ROCHE: Right. And I'm not suggesting that
that's an exclusive measure either. What I'm saying is
that we've got four things. And I think basically is you
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have to figure out what it is the Act mandates.

MR. UDDO: What I wanted to say is the reason
that wa're looking at this and looking at this so
carefully, and the reason why I asked to have this on the
agenda today, is because in Detroit when the idea of
performance standards came up, the first thing we heard
was that it would be laughable to make those decisions
based on the current CSR data.

%o we're in the,prpcess of trying to satisfy the
concerns that the data is not helpful to make those kinds
of decisions, and this is a first step in trying to rgfine
the data. ©

And I think in your.letter you referred to the
inaccuracies of the data or the insufficiency of the data
to make these kinds of decisions.

So now I'm hearing you say that we really
shouldn't be tinkering with CSR data. That's not what we
need to do. And I thought that that was one of your
principal concerns.

MR. ROCHE: ILet me try again and see if I can do
it as clearly as possible,

MR, UDDO: All right.

MR, ROCHE: I agree that if we were to use the
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current CSR data, even one that is modified and somewhat
changed by some of the things they suggested, that it would
in fact be laughable if wa.thoughﬁ it was a sole measure
of performance --

MR, UDDQ: All right. Then we agree. This is
just a step, a step -~

MR, ROCHE: One portion.

MR, UDDQ: == to improving the data, and we may
never get to the point where we can say that even the
improved data gives us enough to base a performance
standard criteria system on. But we've got to do this
first one way or the other.

MR, ROCHE: The second point I'm making, and
people who have really worked with the CSR data like
Mardorie and some-of the other ones coming behind me can
really I think do this better for you. The second point
I'm making is that given the limited purpose that CSR is
always -- the purpose that it's always going to be limited
to, that it can't do more than certain things, then the
energy and expense of making it more sophisticated is in my
mind guestionable because that energy and expense won't get
us any better performance measurement than the current one

does.
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MR. UDDO: I see your point. And we don't know
what the expense is yet.

THE CHAIRMAN: We are going to soon run into a
time squeeze, and I'm going to ask the succeeding speakers
to limit themselves to ten minutes flat. Does that concern
anybody?

MR. ROCHE: Let me get out of here. He really
has done a lot of work on figuring out what the variables
are that really do drive program productivity, and I think
you need to hear from him.

THE CHAIRMAN: Mr. Singsen.

MR. SINGSEN: I will do everything that I can =--

THE CHAIRMAN: I'm sure you will.

MR, SINGSEN: - to stick to your ten minutes,
I'm going to move this over here if I can, because I think
it will be a little easier to see than off to the side.

THE CHAIRMAN: The Chair observes that walking in
front of the:table here is similar to walking through a
mine field with all the wires and bombs.

MR, SINGSEN: I will try not to talk so fast that
it's impossible to understand anything that I'm saying. But
Terry told me that I should keep my remarks brief, I've
actually cut them quité a bit and I‘1l try to cut them more
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I'd like to get to a couple of fundamental
points which I'd then be glad to explore if you want to
spend more time and ask gquestions,

Esgsentially, my conclusion about the CSR, to
start with where I end up, is that meaningful comparisons
based on the CSR are pretty limited in scope comparisons
between programs. That they deal with relatively small
portions of total pfogram parformance. And that they
probably would be ?ret:; misléading if they were applied

as measures of total program performance.

Instedd, what I would come to -~ althoughi not

in this presentation, because it's not the point of today's

discussions -- is probably the meaningful program measurement

performance measurement, ultimately has to be done program
by program through some kind of local priority base,
performance improvement methodology, using peer review
techniques to obtain replicable results in assessing
individual performances of the people in the program.
That's a big mbuthful and I'm going to leave that
for now and come back to it if you want to explore it.
Today what I want to look at is why I think CSR
data has such a liﬁited application. Basically what CSR
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data does is report case statistics using generalized
case type and case service definitions.

These case statistics are what you might call
dependent variables.. That is, they result from the
operation:-6f.the real behavior of the program which turns
them out. The real behavior is the performance. And it's
that behavior that we're interested in if we want to
understand whﬁt's going on in a program,

The problem with CSR statistics is that we know
for a certainty that many critical aspects of reai program
behavior aren't captured by statistics; that these aspects
of real program behavior afe pretty critical because, for
example, the LSC Act requirés that they be considered as
standard program performance, or because they're matters
that really lie béyond the program's ability to control.
So we need to take them into account.

or bacausé they reflect the local priority
judgments that are committed to the local: program by the
Act. And if the use of CSR statistics ignores these aspects
of real program behavior, then differences in the case
statistics that result won't provide good measure of that
behavior. |

So what are the critical --
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MR, MENDEZ: Tell me why CSR was created in the
first place?

MR. SINGSEN: Well, it was an --

MR. MENDEZ: You were involved in that?

MR. SINGSEN: Well, actually ves and no, because
the -- oh, the old program, well before, I was involved in
anything that had to‘do with generating national policy.

It had a case service reporting system of its own.
And indeed, it was used in the first couple of years of the
Corporation's existence.

But with the delivery system study underway, the

'sophistication of the Corporation in terms of trying to

generate a more effective reporting system grew. And in
'*77 and '78, there were a series of meetings to try to
create a better case reporting system,
The CSR is=the system that resulted. There was
an earlier version of the system that --
MR. MENDEZ: Wasn't part of the reason and
rationale for that to count cases and --
MR, SINGSEN: Oh, absolutely.
MR, MENDEZ: -- make a determination of
performance?
MR, SINGSEN: Well, I think that's a harder
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question. I think that there were many different reasons
that different ﬁeople wanted a better case service reporting
system.

MR, MENDEZ: 1Isn't that part of the reason?

MR. SINGSEN: People wanted to be able to céunt
cases, and clearly the present problems of uniformity
have predecessors all the wéy back. I don't think that
there's ever been a reporting system that was effective at
giving uniform data for programs regarding thei: actual
activitieé, even to the limited degrge tlat :the case
service reporting system covers. |

In other words, there are stories about programs
making up data in the sixties.

.MR. MENDEZ: And if we want to improve the
collection system and see if we can improve the
nonverifiable data that some programs allegedly are sending
in, you would agree with that?

MR, SINGSEN: Oh, absclutely. I don't think
there's any question thatrthe current system doesn't work,
partly because of nonuniformity in what people are
collecting.

MR. MENDEZ: All right. And if we standardize
this and probably if we put it on, computerized it, and
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asked-them to do it in a disaggregate form, and maintain
disaggregate form, that would ensure, help ensure that we
would have a more verifigbler--

MR. SINGSEﬁ: Absolutely.

MR. MENDEZ: -~ and truthful collection of data.

MR. SINGSEN: But not a better measure of program
performance.

MR. MENDEZ: 1Is that true or not, though?

MR. SINGSEN: I think it is true.

MR. MENDEZ: All right. Now, the question that
you're asking is whether we verify program performance.
That's basically what you're coming to.

Now, in order for us to do this, you're then
telling me that we should ask to have the disaggregate data
bac@_pere'so that we can examine each program?

MR. SINGSEN: No. That's not actually where I
come out. But -~ and you'll see whyl-—

| MR. UDDO: Mr. Valois asked me to take over.
Could I ask you to just let him finish? I think that's
where he was going with his presentation anyway, and then
we'll go to questions at the end.

MR. SINGSEN: Just a one-séantence response to
that, which you'll see played out here in a minute. Many
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of the pieces of information about real program behavior
that are independent variables and drive the case

statistics woinldn't come in in a disaggregated form any

better than they come in in an aggregated,.because they're

not explicitly pieces of case data.

So let me talk about those for a minute and try
to indicate what I'm talking about.

Bagically, what I want to do is to talk very
quickly because there is a time limit about a series of
what I perceive to be as independent variables. Real
Program behavior measures. Which drive the case:sstatistics
that you get. |

The first one Terry's already talked about. It's
guality. And obviously programs can range from relatively
minimal definitions of quality -- and that's a very complex
idea -~ to very high quality in the way fhat they try to
deal with each client.

The second is case types. Some programs
emphasize routine case tfpes. Some emphasize nonroutine.

I give you as an example of what I'm talking about Hyatt
Legal Services, the legal clinic, which turns away any
nonroutine matter, because of the time requirements to
learn what's going to be required to do the new case. They
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use a flat-fee system. They don't want any nenroutine
cases.

The €hird is the nonlitigated case. Advice is
basically what we're talking about here. And a program
can very narrowly define the kind of advice, the kind of
depth it's going to go into in providing:.advice, or very
broadly define it.

In the litigated case area again, we've heard
Terxry talking about the relatively simple possibilities on
one end and in the Hyatt case ~-~ his Hyatt case, not Hyatt
Legal Services -- a very complex case.

Noncase work isn't in the case service
statistics ét éll. The proposal, of course, is to include
it, and I think that's a good proposal.

But you still have the problem that the programs

do very extensive or very nonextensive, and like the simple |

‘and complex litigated matters, will need a measure in some

way that:takes:account: 6fithe great differences in the
types of work.

Client satisfaction. Obviously programs vary
some in terms of how much effort they put into making
sure of the.client satisfaction.

And finally, impact. Coming again to Terry's
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case, some programs have a relatively iow impact profile,
if you will, and some have a very high impact profile,

All of these factors affect the legal work that's
done in the program.

There is a second séet of variables which aren't
legal work wvariables. The first is the one you're really
trying to measure, which is the efficiency of the program.
Some programs are very inefficient, and others are very
efficient.

The second is staff experience. Some progranmns
have very experienced attorneys, very experienced paralegals.
Others don't. |

The third is salary. And now I'm talking about
compared to other legal servicesrprograms, whether this
one is paying high salaries or low salaries relative to
national averages.

The fourth is salary comparability, whether the
program is paying salaries that are comparable to the going
rate in fhe community or lower than the going rate in the
community.

Thé next is the use of paralegals. Some programs
use many paralegals. As many as one paralegal for every
attorney. Others use none. There is a very broad spectrum
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in paralegals utilization.

Next would be the area cost of business, the cost
variation study, which you've heard about before. Which
found very big discrepancies between the cost of running a
legal operation in some parts of the country, and in some ciﬂy
sizes, compared to other parts of the country and other
city sizes.

The next is the coverage distance, the classic
urban-rural érohlem. If you've got to go 400 miles to get
to some of your clients, you have a significant cost
factor, which of course is not captured at all, in case
service reports.

And finally client characteristics. Some cliénts
cemmpnities are relatively homogeneous. Other:client
comnunities are extremely heterogeneous. For example,
language differences. In some cities in this country, you
will have clients speaking six different languages. That
places special demands on a program.

Now, when you look at this range of factors, there
are three what I think are important similarities among all
of these aspects of real program behavior.

‘The first is that each of these independent
variables that drive the case service reports to this involve
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choices made by the Board or the local program in the
priority setting process,

These are choices that are coﬁmitted to that Board
by the Corporation Act. And except for efficiency itself,
which of course is what we want ﬁo measure here, a program
could choose either end of either of these spectrums, any
of them, and be within the proper bounds of its authority,

| Second, each of these independent variables is
ignored by the case service reports. Even on those for

which some data is collected, like case types, nonlitigated

. cases and litigated cases, CSR doesn't record the variation.

Although we're hearing some discussion about trying to get
through the disaggregated or through some other methods,

a better look at the variation on those three of these,

I don't know, 15 or 16 different variabiles.

Forx example} you can't tell from CSR whether a
divorce was routine or not. Or whether advice was given in
a narrow or brpad_fashion. And so on.

Third, each of these variables is an obvious and
predictable source of variation in the case service report
statistics, As you can see, this end of the spectrum over
here is the low cost end of the spectrum. The high cases
end of the spectrum.
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This end of the variables produces higherccosts
and lower case statistics. So that a program that made all
these choices would produce very much lower case statistics
than a program that was in that column (indicating). And
that's, of course, the problem. Since none of it's
captured in CSR, these independent variables are driving
dramaticatly different case statisticé for programs that
are equally efficient. |

Now, because all of this is a litt;e hypothetical,
a little theoretical, I created two hypothetical programs
for you. And I'll just do this very quickly, because I
know my time's up.

| These are two programs, A and B, both funded at
$400,000 a year. . Both serving 50,000 poor people. That's

$8 a poor person. They have basically the same case type

priority. Their case statistics come out with the same

percentage of cases in each of the major case type areas.
They're both doing high guality work. That's something
that's part of the built in this model.

They're both giving high client satisfaction. And

most important, they're both highly efficient programs.

They do what they do very efficiently. But there the

comparison stops. There the similarities end.
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Because Program A has an inexperienced staff,
while B is experienced. Program A is using a lot of
paralegals relative to Program B. Program A's clients see
a paralegal primarily. Program B's clients all see an
attorney.

Program A does no community legal education. B
does substantial. A has a major telephone advice practice.
B believes people ought to come into the office and
actually sit down and be seen before they're given advice.

A doés mostly routine cases while B does many
nonroutine. A has to turn away some complex problems
because its inexperienced staff isn't able to handle them.
‘B does some very gomplex matters.

A has a PAI program in telephone advice and
advice dlinics. B uses a compensated representation on its
highest priority cases -~ again like the Hyatt case Terry
described -~ and has pro bono uncontested divorces. A dogs
very few class actions. B does a few more. A has a very
few group clients. B has a few more.

A is a rural Midwestern program, sServing a
series of Midwestern towns. .It's a low~cost area. B is a
large Norﬁhaastern city. 1It's a high cost of business area.
A pays somewhat below comparability. B pays ;omparable.
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A's clients are relatively homogeneous and B's
aren't. That's all those variables played out in a set of
possibilities.

what are the consequences of these variations?
Wéll, the first you may not have thought about. Becauseiéf
all those characteristics in A, the low cost characteristics|
A has ten case handlers, while B can only afford six on the

same budget. Those are cost characteristics where you

. obviously have a major difference in the case statistics

that result.

MR. UDDO: But doesn't A have greater costs
associated with being a rural program?

MR. SINGSEN: It's a relatively small program, and
I made it a bunch of towns. I didn't make it a huge area.

MR. UDDO: But my point is, don't a lot of those
variables sometimes cancel each other out, and do we really
have t§ account for every one of them to have some kind of
data that we can act on?

MR. SINGSEN: I think those are very good
questions and --

MR. MENDEZ: You're making an assumption that
his variables are appropriate.

MR. UDDO: Well, if you accept that they are.
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MR. SINGSEN: I think the answer to those two
gquestions first is that some of them undoubtedly cancel
out others, and I've drawn you a hypothetical here which
igs extreme, in order to make the point that we need to know
something.

I don't think it's so extreme that these varia-
tions, and this deqgree of variation, is unrealistic., I
think I've given you two programs that exist in the real
world.

Second, I don't-think we know whether they cancel
out. And I think: the:kind of performance measures, for
axample, that you looked at in June doesn't begin to think
about whether they cancel out. And that before you start
basing-funding, for example, on CSR data, you need to have

a fairly good idea of whether you'¥ve:got a routine

~ cancelling or whether you've got exaggerations happening

from the operation of some or all of these variables,

| As to thé second, if this was a very large area
rural program, it woﬁld bé funded at two million dollars,
rather than 400,000. Wwhen youl.look, for example, at the
ranking in June, I think you'll find that the very large
area rural programs, the large ones around the country,

finished at the bottom of your rankings. And I think that's
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why .

Case statistics here obviously 5re tremendously
different. This program, A, with all of its low~cost,
high-c#se producing approaches, came up with 8400 total
cases. This program with its higher costs, more complex:.
area, produced 2,300 cases. But remember, that both of
these programs are very efficient programs. And both of
them are high gquality programs.

So if what yon're interested in is measuring
quality of performancé, effective use of resources,
getting the job done, because of all the operation
Variables you've got two programs that are doing it. How
would they do on that ranking you had in June?

MR. UDDO: Well, you don't have'to convince me -
that case closures is not a good way to do that. If
that's what the point of your -~

MR. SINGSEN: It's not just that -«

MR, UDDO: =-- presentation is.

MR. MENDEZ: What you're doing though, the data
there shows that we're handling under A 8,400 people and
under B we're handling 2,300 people. To me A is much::
more effective and efficient in the delivery of legal
serviges.

‘Northern Virginia ‘Reporting
S sa MARSTIC AN

FAIRFAX, VIRGINIA 22033
703-378-6220




10

11

12

13

14

15

16

17

18

19

2

22

23

65

MR. SINGSEN: I think it has aclot to do with
those variables.

MR. MENDEZ: Given your hypothetical, they'ré
both efficient.

MR, SINGSEN: In A you're dealing with two-thirds
of the cases being l5~minute advice components. And in B
you're dealing with --

MR. MENDEZ: You're giving all the clients are

highly satisfied?

MR. SINGSEN: With what they got.

MR. MENDEZ: I'm sorry?

MR. 8INGSEN: With what they got. I mean, you've
looked at the client satisfaction material on the Bar in
generél. You know what the major-predictbr of client
satisfaction is. |

| 'MR. MENDEZ: However,'ﬁé}tbok your aés;mption.

MR, SINééEN: No, no. :hiSten to what I'm éaying.
The major predictor of client satisfaction in private
practice is whether you're friendly to the client. And
whether you provide'information to the client.

It is not the quality of your work. It is not
the outcome of the case. And that's true in advice practice
as well as full representation. 8o client satisfaction as a
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measure probably doesn't get at issues of quality very
well. |

MS. BERNSTEIN: But, Cerry, you just said that it
was quality service. And if advice was guality, then we
ser¥ed more clients and m&ybelthe other program also. |
provided quality service, but they spent more time doing it
than they needed.

MR. SINGSEN: But I gave you as a definitional
matter here that neither of them was spending more time than
they needed. And you find that out, of course, you'd have
to go into the program and examine what they actually did.

But in terms of advice, quality --

“MR. MENDEZ: Ih terms of the statute, though, A
would be batter, more efficient, and be a better program --

MR. SINGSEN: No, I disagree. The statute calls
for high quality. It calls for following local priorities.

Both programs are fully following local priorities, and are

serving the highest_priority needs in their communities.

They happen to have different needs.

PHE CHAIRMAN: I'm going to exercise my
preroqa&ive to ask Mr, Singsen if yOu-would submit your
presentation in writing and attach these charts:as

exhibits.

‘Northern Virginia Reporting
STENOTYPE COURT REPORTING
4453 MAJESTIC LANE
FAIRFAX, VIRGINIA 22033
703-378-6220
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MR, SINGSEN: I'd be glad to.

THE CHAIRMAN: Or resemblances of them. I know
you don't kant to deprive other speakers of precious time.

Marjorie? - |

MR. SINGSEN: Thank you.

MS, MCDIARMID: Thank you. 1I'm not completely
sure the Board is going to be able to easily see this. We
might try to move the angle of £he screen to see if —-

THE CHAIRMAN: Why don't you light it and let's
see what happens?  I can see it fine.

MS. MCDIARMID: How about down at the end? Miss‘
Benav1dez?

MS. BENAVIDEZ: That's fine.

MS. MCDIARMID: Okay. I've prepared for the
Board copies of the slides that I intend to use, and there
are also copies over there on the table for anybody who
wants one.

What I'm proposing to discuss this morning is, I
think, a narrower area than what Mr. Roche and Mr. Singsen
have discussed. And"it's the area of what do we know now
and what can we discover from the information that we

currently have évaiLable?
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Because we of some of the Board's questions that
have come up, if I have time I'll try to address whether
some additions to data are materially going to aid in the
process, at least in my view.

Having seE that as the agenda, the conclusion I
tnink one draws is that what CSR probably can tell us is
more than we currently know about relative costs of
providing varying types of services. |

| To do that, it seems to me, we first have to
clean up what we know are some problems in the CSR data. To
this extent, I agree with RKeith. I think some of the
cleanup problems may be a little easier than what the Board
may envision.

First, if we're going to get to -- well, let me
give the three areas and then talk specifically about each
one.

If we're going to do costs, we've got to have a
funaing base tnat enables us to accurately compare programs.

Second, we've got to clean up a problem that we
know exists in thé CSR data in terms of uniftormity of

filling out two of our major report forms.
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Three, we've got to clean up what I've called
math errors, but probably on second thought would best be
called matn and data errors.

Let me talk about tne'first one; That, by the
way, was reterring you to Chart A in the materials that I've
handed out.

Referring you now to Chart B. The data that you
were looking at in Detroit was based solely on LSC funding.
CSR under our directions to programs is not based solely on
LsC funding. The progréms are asked to report cases
regardless of funding source, if the client is LSC elaigible.

What that means is in looking and using a funding
base which is solely Léb, and using cases that are generated
by dollars otnér than LSC as well as LSC dollars, you have
-=- using that model -- discriminated agaihst every program
that does not have funding other than LSC.

) This.plays it out. Program A gets 180,900 LSC
funaing, as does Program B. Program A haé 588 cases. B has
600. You simply use LSC dollars, cost per case is 200 and
166. |

But we Qiscovered that Program B in fact -has
$50,000 worth of money that goes into CSR reported cases.

Theretore, in fact, their true cost is 250.
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This éreates a slight technical glitch, because
CSR is compured annually. Approximately one-third of our
programs do not dq their audits on an annualized cycle,

They do them on a -- that is, a calendar year cycle.
Everybody does it annually. But don't do them on a calendar
year cycle,

You have to do some adjusting to make sure that
your CSR reports are mirroring the same time period as your
audited financial reports are.

"There is also a smaller technical glitch which is
that I said programs.are‘only to report data on LSC eligible
clients. Therefore, you can't take a program's entire
funding base. Title 3, for exampie, Older Americans Act,
may well involve some LSC eligible clients who are reported
and some non—L$C eligible c¢lients that meet Title 3
eligibility criteria, but are not reported. |

You have to essentially go program by program by

program to £ind out what funding counts and what funding

doesn't count.

Now, looking at Slide Number 3, this has to do
with the problem of basic field staff PAI reports. Our
current direction to programs is that they report, give us

two reports on their basic field work.
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One of them! the basic field report, is to
include both PAI cases and.staff cases. The othér, the PAI
report, is to include only PAI cases.

rhis instruction by the way is different from the
instruction we give them with respect to migrant, Natave
American funding. ’

Those we tell them don't include that in your

- basic field. Give us a totally separate report on that.

Because of that confusion, a fair number of"
programs‘-- and exactly how large that number is, I can'£
tell you right now because.we-need to do a check, or you
need to do a check.‘ I need to stop talking about "we."

But a fair number of programs are in fact giving
you a -- retekring to Chart B ~-- a basic field report which
is statf only céées, and a PAI report which is PAI only.

The pfoblem with that ~- and I'm gding_fo flip
back here to C for a minute -- is that when the Corporation
computes costs for various kinds of cases, the Corporation

is assuming that programs are following the instructions.

And the result is that to compute staff cases,

what the Corporation is doing is taking the basic field

reports, subtracting dut.the PAI report, and giving them the

statf report.
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Going back to C ==

MR. MENDEZ: Let me ask a question. The easy wéy
to resolve this then is just to separate PAI out from the
normal reports?

MS. MCDIARMID: I believe thét that's the
appropriate -—-

MR. MENDEZ: You're telling us that the field
programs aren't intelligent enough to do it themselves, so
that we might as well just do it the other way. |

MS. MCI?IARMID: I don't think --

MR. MESDEZ: Is that what you're saying?

MS. MCDIARMID: 1 don't think, Mr. Mendez, that
it's a matter of iﬁtelligence.' I think it's a mattér of us
héving given contraaictory instructions. And yes, I think
that's the probable solution of this problem,

MR. MESDEZ: Okay. Well, that should be easy.

MS. MCDIARMID: That's right. My point
precisely.

MR. MENDEZ: Can you do that?

MR. OerRHAGE: Sure. Marjorie and 1 have talked
about this, and a lot of this is part of that cleanup

activity, along with uniform definitions and instructions.
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MS.-MCDIARMID: And that's what I'm addréssing at
this point.

MR. MENDEZ: You're in fact resolving this now?

MR, 0$$ERHAGE: We're working on it. Right.

MR. ME&DE#: Okay.r

MR. MCDIARMIQ: Ihe result of what's currently
goihg on is what you saw in the Board book at the betroit
meeting, where we have PAI percentages that exceed 180
percent. ﬁecause wheh you do the subtraction you get the.
wrong numbers, That was Chart E.

And as Mr. Mendez suggests, in Chart F, I suggest
the way to soive this is to split them out,

MR, MENDEZ: I dén't think we have any problem
with that,

‘MR. MCDIARﬁID: I,wasn;t suggesting that you did.

Moving to G, this gets to the math and reporting
error issue. I have chosen what is eésentially a fairly
mundane example. Which is simply a failure to add
correctly. It can either come in at the program reporting
to the Corporation level, or through a data entry problem at

the Corporation, turning out reports.
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THE CHAIRMAN: _That bothers me, too. But the

fact of the matter is at some point that's going to average

out.

MS. MCDIARMID: "That's correct. You can,
howéver, do some things about it. You can build in what in
computerese is called an error checking program.

io some extent, OIM is already deing that. The
suggestion that I would make to them, beyond what they're
doing right now,-is they're catching fneferrors; They have

a protocol for how to resolve them, which assumes that

certain figures are accurate. And Mr. Frey and folks can

talk to you about that. 7
I would'suggeét that a better way of handling
that is probably a contact back to the program at that
point, saying what's the glitch? Where's the problem?
MR, OSTERHAGE: To the extent that we get

everyone automated, that error check in the software at the

local level, the local program will have the responsibility

of accurate data in it and they're probably in the position
to know 1if there is a glitch. It would show up immediately
to them. |

We also lose in the translation when we ask and
it's retransposed to us and we have to go back and dig it

out. Automation, software, locally resolves that,
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THE CHAIRMAN: Partially.

MR. OSTERHAGE: Yes.

MS. MCDIARMID: I'm going to come back to G, if I
héve time at the end, becauvse I think it illustrates
something along the issue of aggregated and disaggregated
data which may be useful to the Board to khow. We'll leave
that aside for thé moment .

MR. MENDEZ: Well, let me just ask you: You
think all of this -- lot's talk a 1ittie bit about
aggregated data right now.

~ MS. MCDIARMID: Okay. Fine.

MR. MENDEZ: That's one of the key issues that I
want to address.

MS. MCDIARMID: Fine.

MR, MENDEZ: What issue do you want to address

-about aggregated and disaggregated data?

MS. MCDIARMID: The point that I want to make is
that the Corporation already gets a high level of
disaggregation in the data that we process. And I can
illustrate it here.

We not only get information about type of case,
but we get it matrixed with case resolution. To my mind =—-

and I've discussed this with Keith -- the only thing that
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disaggregation adds is it tells you how many of the
bankruptcies that ended in court decisions were females; how
many of them were black; how many of them were over 60.

Because thaﬁ's -— we matrix that information
separately.

It does not tell you whether -- jit doesn't tell
you anything more than what we already know, unless you add
it -

THE CHAIRMAN: You can't tell that from this
illustration, though can you?

MR. MENDEZ: No.

MS. MCpIARMID: Well, what you do know from this
illustratioh is that, for:example, this program -- and this
is purely hypothetical data that I threw up on an old CSR
chart -- this program gave brief service to seven people in
the area of bankruPtcies;

THE CHAIRMKN: But it doesn't téll you whether
four of them were Hispanic or -- |

MS. MCDIARMID: That's correct.

THE CHAIRMAN: -— Native American.

MS. MCDIARMiD: That's exactly my point. But
that's al; the disaggregated data adds to it.

THE CHAIRMAN: Well, it does —-
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MR. OSTERHAGE: Unless we have --

THE CHAIRMAN: Even if this were filled out, to
me it would be absolutely useless. All you'd know is that
you --— I mean, if it were filled out, you’d know you served
five, if that were filled in with five, you'd know you
served five Hispanic clients. But what the case was, you
wouldn't have any idea.

So wha£ does ~- all you -- I mean, what are you
—— 1if you're trying to tie it, marry the information it's
useless.

Ms. MCQIARMID: . You're absoluﬁely correct.[ You
cannot marry that information on the report. My question is
for what -- hoﬁ much does it gain us to know --

THE CHAIRMAN: Yeah. Why do we want to know how
many bléck people we divoréed or what?

MS. MCDIARMID: Right.

MS. BERNSTEIN: It ﬁay be useful in terms of
demographic needs, though.

MS. MCDIARMID: But we have the demographic data.

Unless one assumes that black clients have markedly

different subject matter needs --

MS. BERNSTEIN: But there are other disaggregated

areas -——
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MS. OSTERHAGE: If I could interject, there is a
distinction of whether the demographics need to‘bé
disaggregated along with case typeAand enclosure codes, We
would welcome your thoughts.

I don't think necessarily they would have to be.
In the overall demographic picture, what is important to us
is the weigh%ing of a case. So that if we look at this
examp;e Marjorie has provided, we would know that under
bankruptcy debtor relief, the counsel advised they report
ten cases. Casé type and closure code.

There is a third dimension there, and that's this
weighting, Either what is the cost or what is the amount of
average time or the average cost, some sort of weight to
give ‘that speéific case.

| MS. MCQIARMID: Let me explain to you, as the
rest of my presentation will, how I think you get there from
what ﬁe‘ve got right now. |
| MR. MENDEZ: But it seems to me -— let's talk a
little bit about the various types of programs. It seems to
me that we, some of the programs -- and I'd really like to
ask some of the programs this ---it would be helpful for

them to know the number of blacks or Hispanics that are
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going through bankruptcies as compared to everybody else.
So they know —-

MS. MCQIARMID: Buﬁ, Mr. Mendez, they already
know that, The fact igs —-=

MR. MENDEZ: How do they know that?

MS. MCDIARMID: Because the way these forms get
filled out is the programs have a case closure form for a
parﬁicular‘client that they add up all the data.

MR, MENDEZ: I understand that. But they don't
—- when they're doing that, they don't have an overall
statistical guide to say that they have X number of

Hispanics that are going through bankruptcy and they have Y

‘ numbers of black that are going through divorces and --

MS. MCDIARMID: Some of them do and some of them
don't, The point is that the peopie who feel that that's an
important piece of inforﬁation have the capacity right now
to generate it.

MR. MENDEZ: It seems to me though that if you're
a program and you're setting your priorities, that thét
would appear to be helpful to know.

MR, MCDIARMID: And for thatlreason, I suspect

that a fair number of programs do it.

v
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MR.‘OSTERHAGE: To a great extent, this matrix
grid which is filled out by programs is baséd.on some other
paper forms informaﬁion or systém they have in place. Part
of the statf.suggestion in terms of an automated screening
is to basically eliminate this where the stofage of that
line of information is all on that machine.

MR.'MESDEZ: I just want to ask Terry. Terry,
would it be hé;pful for you to know the number of blacks or
Hispanics going through different areas in terms of your
program?

MR, ROCHE: The latter part of that question is
real easy. I come from Charlo#te, North Carolina. We have
blacks,'whites, and no Hispanics.

But in terms of blacks, I'verlooked at that =--

MR, MENDEZ: In terms of priorities.

MR. RbCHE: feah, I've looked at that on
occasioﬂ, and whﬁt's interesting, as Mr. Valois knows, our
éervice area has an extraordinary difference in population
county to county.

I've not yet been able to figure ocut in terms of
caée handling how that is likely to affect our case

)

handling. Where it can become an effect is in the priority

setting process. And consegquently --
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<i> | | MR. MENDEZ: That's what I'm talking about.
MR. ROCHE: -- when you come back to pridrity,
- and try to track priorities, maybe it's some help. Frankly,
I haven't thought that one through. 1I'll be happy to do so.
MR. MENDEZ: That's the issue I was thinking of,
because it might really affect your priority setting if you
knew which areas were doing.that. I don't think that you'fe
getting that information now.
THE CHAIRMAN: Marjorie, would you take about two
minutes?
MS. MCDIARMID: Okéy.
() | THE CHAIRMAN: Talk fast.

'MS. MCDIARMID: Let me run through, very quickly
-- I'm going to drop one and two and concentrate on three
since I've got two minutes left,

Under advice service referrals, I think you will
£ind, my experience in legal services programs is tnat
people are not going to count certain kinds of cases. The
ones they won't count are the ones they spend the less time
on. |

] I think that a fair amount of what we're seeing -

in terms of the spread naticnally on this issue is a result
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of undercounting. I think we can clean that up by
encouraging the counting to take place.

Physieal overhead and costs differences, a little
bit of this has been discussed. I can't give this one up.

_ Dayfon, Ohio has 135 -~ this is Chart H; Dayton,

Ohio has 135 poor people per square mile, Idaho has 2.59
poor people per square mile., We giﬁe Idaho élightly less
thaﬁ twice as much money as we give Dayton, Ohio.

Yéu can't tell me that there aren't built-in
costs having to do with simple office location that affect
those two-érograms differently.

Let me move finally -- I'm sorry. That was I.

- And coming back to H. Case weighting. This is what

everybody, to some exteht, is talking around.

THE CHAIRMAN: I've envisioned a formdla which is
ldnger than this table --:

MS. MCDIARMID? Precisely.

THE CHAIRMAN: -~ if you try to weight geographic
dispersion and the height of the mountaing in Idaho versus
the height of the hills in Asheville.

MS. MCDIARMID: We've done some studies along

that line. 1It's not quite that tough. I think if what you

- did was you took audited data and you looked at the portion
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of our audit report form that asks for physical overhead as
opposed to the portion that asks for Staffing, I think you
can come up'with a ratio.

What I used to do when I was making these

- comparisons -- and this was '70 data, so I'm not proposing

it as the rule of thumb today because I think it's
different., But I used to assume an 88/20 for an urban
program, 8@ percent statf, 20 percent physical overhead; and
a 7@/3ﬁ.rural;"Thét's a very rough rule of thumb. 1It's
easy to compute.

| 'THE CHAIRMAN: That may be all you cén say for
it.

MS. MCDIARMID: Well, but it's an important

- pbint. You've told people -~ and I think proberly - in

your pfiority regulation that they've got to reach out to
clients. |
If you addpt a funding formula that doesn't take

those costs into account, you have bn the one hand said you
have to reach out; and on the other hand, but you're going
to lose money if you do. It seems to me that's incorrect.

. Moving back to G for a moment. What‘we now have
in the computer at the Corpora;ion is national data going

back for three or four years on every program in the country
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that gives us this matrix. That tells us result versus

nature of case.
4

SOme of that data is weak. I've told you where I
think the weaknesses are. It can be cleaned up. Those
weaknesses are not thét overwhelming.

Erom that data -- and we're looking here at
Exhibit K -—.it is possible to do an analysis which, except
foi this example, we have not yet even begun to do, of type
of resulté by subject matter area, and comparing that
analysis to cost. .

wWhat this chart K shows you is the percentage of
cases iﬁ administrative decision, court decision,
negotiation with litigatioh,'for all subject matter areas
and charts, plots tha£ out against cost per'case as figured
as i héve suggésted it be figured. | |

THE CHAIRMAS: Marjorie, I'm going to ask you to
do the same thing I've asked M?. Singsen to do, because we

are flat out of time, and we're going to be in serious

trouble here immediately. 1If you would just submit to us

| your presentation in writing, and use these charts as

attachments.
MS., MCDIARMID: One minute.

THE CHAIRMAN: Okay.
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MR, MENDEZ: What is the value of this other one?
I don’t underétand. |

MS. MCDIARMID: What the value is is comparative
purposes. What I'm now showing you, what I'm overlaying on
it is Chart-L, which does thaﬁ same kind of analysis
excluding divorces, name changes, and bankruptcies.

You see two thihgs which statistically are
extremelj interesting. You see a dropout, a significant
change at this end of the spectrum (indicating).

A large number of the prdgrams that showed high
litigation percentages and low costs are, as aﬁyone
praétiging'ih the field could héve told you, running
exdiusively divorce operations. They fall out of this.

That doesn;t meant divorcesharen't important.
But what it means is that wheh you're weighting cases,
divorces don't carry the weight that other kinds of cases
do. We're talking about case weighting. You know this oft
of our current system, CSR data.

The other thing that happens is that the cases
bunch along the line. You get a better predictability.
It's not a very good predictability, but it's a better

predictability.
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What I'm suggesting in essence is that from the
data we currently have, you can do this kind of case
weighting without additional measure for all of the kinds of
cases that we report on CSR at this time,

Without losing youf existing data base, which is
what a changé in the system will do, énd without the delay
inherént in changing the CSR. Thank you.

iHE CHAIRMAS: Thank you very mudh. I'm going to
interrupt the agenda and take up items four and five, and

then come back to three, because we have asked people to

come here on the expectation they'd bé able to leave and go

back to their otherhprdfessions, aﬁd I'm going to interrupt
at this time. We'll come back to three. And Pepe has
promised me some of his time.
| Item four I think we'll take up‘at this time,

Report on the Office of Eield Services Law School Clinical
Project.

Please give us youf names for the record.

MR. MOSES: I'm Charles Moses, the coordinator of
belivery Research for the Corporation, and this is Eric
Sirulnik, professor of lawKand Director of Clinical

Education at George Washington University.
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THE CHAIRMAN: Professor, spell your last name
for us?

Mﬁ. SIRULNIR: It's S-i-r-u-l-n-i-k, Sirulnik.

MR. MO$E$: Professor Sirulnik will begin. We'vé
asked him to come here to give a brief overview of a program
which is_oné that the Corporation is funding.

. MR. SIRULNIK: I thank you very much for
accommodatihg ny own'schedule iﬁ your agenda. I've left 120
first-year law students somewhere between mens rea and actus
reus in the first week of law school, and if I don't get
back, I tﬁink the damage yill be uncontrollable;

I've been engaged in the practice of clinical
educat;on for 15 Yéars at the National Law Center, which is
the law séhoql of George Washington University. We
cur;ently have a program which includes nine supervising
attorneys, plus.myseifr and approximately 300 students per
year.

We handlé a variety of civil representational
cases, including both administrative and litigational
forums. Each year we have approximately 3,008 client
contacts, 2,900 of whom we end up representing either in_the

administrative capacity or in litigation.
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I'd 1like to give you a quickeoverv1ew of what my
own program contains; my thoughts on the importance of
clinical education in terms of what I feel is the mandate of
Legal Serv1ces Corporation; and I'd be very happy to answer
any questions. |

K The'program ie divided into two sections, second
and third—feer programs. The second-year students are
limited by virtue of not only their scope of knowledge in
terms of tﬁe curricelum they've had in traditional law
school courses, but by the student practice rules, which
cover most clinical programs throughout the United States.

The second-year students represent individuals
ion adminisﬁrative‘forums. This made pessible by virtue of
-the fact that individuals do not have to be members of the
bar to act as perxsonal representatives in the largest
majority of ‘administrative hearings, both on the state and
federal level. .

Pursuant to that, each year we have about 30
‘students who participate in something called the
Administrative Advocacy Program. That program is largely
devoted to serving older Americans in a variety of
administrative forums. Benefits, procedures before the

Social Security Administration, supplemental income
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proceedings, Medicare, Medicaid, Veterans benefits,
unemployment compensation, workmens' compensation, a variety
of programs which provide individuals who suffer from age-
related legal problems.

Concomitént with that, we are receiving funding
for the first time f;om the Legal Sefvices Corporation under
‘the Elderlaw Project, to expand service and répresentation
of tnéée individuals in the area of protective services,
which would allow us to put on an attorney whose full-time
duty would bhe in the area of'guardianships and
conservatorships for igdividuals who are incapable of taking
care of their daily affairs. |

When QIStudent graduates from the second year
program, and wishes.to continue in theclinicallarea, many
oﬁ_tne students end\up in our litigation program, The
student practice riule in the District of Columbia is an old
| one, and it's an excellent one in that it ailows not only
practice before the D.C. Superior Court, whach is the court
of general juriédiction here, where students represent
individuals in landlord-tenants, small claims, domestic
matters, defense of civil actions; or where they cannot
obtain a paid attorney, but also the civil practice rules

here provide through the federal court system, tne'ability
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to practice before the Uni£ed States District Court and the
Unitgd States Court of Appeals;

:$o oftentimes individuals who have exhausted
their administrative remedies with their cases in their
second yeér, actually represent clients in the third year in
the United States District Court, which is the court of
appeals, as you know, for administrative forums.

In addifion.to the generai civil litigation
clinic, we have a bankruptcy clinic which allows individuals
to practice under théifederal court rules, doing largely
Chapter ll's; but are beginning to do some other types of
corporate reorganization as weli.

We have a clinic which serves Spanish-speaking
individuals in all of tnése areas, by virtue of the fact
that we have a $panish~speaking attorney. So Spanish-
speaking clients and Spanish-speaking students can‘plug into
the various clinics, depending on the student's areas of
expertise.

We have another clinic which involves small
businesses, helping small businesses get started, doing
Articles Qf Incorporation, bylaws. Many of these businesses

are minority-owned. Many of them are nonprofit.
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We have a series of programs involving.

‘individuals working for nonprofit organizations, working for .

government agencies under an externship program. And in all
it's a very well-rounded program, which as I said, each year
exposes about 308 students to the practice of legal service
law.

'i think the benefits that I've seen over these
past 15 years are fairly clear. First of all, and perhaps
most important, there is the delivery of direct legal
services.

We are seeing cases which really reflect an
overilow of the Legal Service Corporation offices here that
have a backlog or.don't have time for instance, considering
their heavy caseload, to do something like a will, a simple
will for an older poor person; It may not seem like an
important factor{ but when someone is getting older and
doesn't have much money, where that money goes becomes
increasingly important. \

The Legal Service Corporation offices have other
pressing needs, and oftentimes a second-year student with a
little training and supervision is capable of providing that

service.
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The other variety of caées, landlord-tenant,
small ¢laims, our students'can be very eftective in serving
low-income cliénts in the Superior Court forum,

Besides the delivery of legal services, and
perhaps something that I think is equally important, what
we're doing I think is providing individuals who normally

would not get any exposure whatsoever, and perhaps because

'of that no inclination to get into legal services, with an

opportunity to work with poor people, to work with members
of minorities, to work in the area of law which poverty law

or urban law, or whatever you wish to call it, really deals

‘with.

So that a student might find out, say, this is
gomething I'm very much interested in. Ten years ago the
students coming into my client were those, I think, who had
a predeliction to go into public interest law. There was a
groundswell of interest in serving the poof. Ptograms like -
this and the Peace Corps and things I think may be
responsible for that,

'But now the large majority of students that come

into my program are interested in benefiting themselves in

‘terms of substantive knowledge in the clinic. They're good

teaching techniques. The teacher-student ratio is very low.



93

The hands—onvexpefience is an excellent motivator
for learning, as well as an excellent facilltatof of
1earnihg. And students who come in to learnlsomething; say
bankruptcy law, or commercial law in terms of small
businesses, being exposed to low—income clients saf to
themselves, hey, this is something I'd like to do.

And we find that with each graduating class,
somewhere bétween 10 and 15 percent of those individuals go
into public interest law, which is a very high'percentage.
It's mugh, much higher than the normal percentage of a
graduating class. |

Thirdly, the gkills that these individuals learn
and the skills in terms of interpersénal relationships with
low~income ciients, I think provide another resource when
these individﬁals get out in terms of them being, one,
equipped and, two, motivated to in fact volunteer, whether
they're doing full-timé legal serviées or not.

They might be wOrking for a private law firm that
has a pro bono section. They might be working for any
agency or any law firm'which cooperates with a bar volunteer
prsgram where an‘individual in order to continue take
courses on a céntinuing legal educa}ion ground, plus pledge

to do two or three or four cases.
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These individuals have had the skill and the
exposure to this type of practice to want to participate.
So even if they're not going into the full-time practice of
legal aid type of law, what they are doing is volunteering a
certain or a larger percentage of theif time that they
wouldn't had they not had the exposure to the clinical
program. f ‘

THE CHAIRMAN: How do you know ali this,.
Professor? I mean, do you do this on followups with
graduates?

MR. SIRQLNIK: We do track our students., As a
matter of fact, Eﬁe law school itself is undergoing a_self—
study now in preparation for an annual review by the
American Bar Association,

One of the things that we did Qas poll the
studgnts that have gone on to public.interest -- or any
career -—— and found out the correlation between those who
have gone into public interest who were in clinics and those
who have not.

.And also I think because of the personal
6ppoftunities/to meet and know students better than a large

class —— ten as opposed to 114 -- you tend to follow the

careers of the individual students, which I have done.
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I spoke as quickly as I could.

THE CHAIRMAN: You did not exceed your time.

MR, MO?ES: Well, what we wanted to do was give
you a perspective of one of the clinics that we're actually

funding. Now, just so the'Board understands, we fund a

‘portion of Eric's clinic only, through the Elderlaw Project,

which is just beginning funding this year.

'But to-put this microcosm into perspective, I
also wanted to give you the updates on what 6ur national
program is doing.

Just-to reitérate, currently through the
continuing research project which is now approximately a
year dld, and'the ﬁlderlaw Project, we are funding a total
of 34 law schbol clinics in a total of 33 ABA accredited law
schools. Thaf's apprbxim%tely somewhere between 15 and 20
percent’of.all ABA accredited law schools.

‘Basically those clinics are geographically
dispérsed in 20 different states around the country. And
over the three-year period during which these overlapping
clinics: will function, we are working with estimates right
now, even after the fifst figures have come in, of somewhere

between 16 and 18 thousand clients that will be seived with
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approximately 2,900 students being exposed to the clinical
experience, |

So if you take Mr. Sirulnik's viewpoint on the
individual level, and you expand it across those 34
different clinics, you can see the impact that we're
actually haviné;

And an additional viewpoint to bear in mind is

that we are doing all of this leveraging LSC resources. At

least, if not ﬁo:e than, 58 percent of all the funds that
are being committed to thié'are being committed by the
private universities themselves.

So what we're'able-to do -is leverage use of LSC
money, which is in'demand right now. And I think that when
you consider the brivate contributions that are being made
to these clinics, in addition and because of the LSC mohey
that is going in, we can actually begin ﬁo see the benefit
of the money itself.

| But what we also wanted to do, not that the

service delivery is an unimportant area, or the number of

students are unimportant, but today what we wanted to focus

on was the importance of training and facilitating

recruitment which these clinics provide.

-
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As Eric has told you, ‘approximately 15 to 20
percent -~ or, no, 1@ to 15 percent of the students that

come into his clinic as. GW has discovered form their own

internal sources and reviews, wouldn't normally have gone

into a career with legal services. But after having been
exposed to the clinic, they not only gonsider it, but they
actually go into publié interest law.
| .And.I think that that's a very teiling statistic.

I think it's something that we’re finding out as our student
surveys are being tabulated, too. So it's not just an
isolated staﬁistic. But it's one that's being provided
around the country.

| The impoftant thing about that -- actually I
think]that there are'tﬁo impottant things to stress. One is
that we are getting pébple intefested in legal services work

that are already trained, They already have practical, on-

" the=job experience working with clinics for approximately a

year at leaét, if not two.

And that means that they know the clients. They
know the types of problems that they're working with. And
when they go into local legal offices, legal services
offices, they already have a large degree of the training

that's necessary for them to actually do their job.
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I think a second important aspect to consider is
we;ve.gone through a weeding-out process. A lot of students
will come into a clinic thinking that éublic interest law
and legal se;vices work ere what they want to do. And they
discover after having gone through the clinic experience
that this is not the type of law they want to do for the
rest ef theirllives.

Thatfelimportant, because then our local offices
don't have to go through the weeding-out process. We can
get people who are interested, genuinely interested. And
they_know they're interested because they've dealt with the
clients; they've dealt with the problems that these clients
have. And they're not shootiﬂg in the dafk.

I think that possibly a good analogy -- and I
khow we're coming te the dog days of summer, and the
baseball season is winding down. I think frankly a good
analogy‘is to the basebail system itself.

If you loock at any good baseball team, they're
only as good -—- especially in September -- as their farm
teams are. Beeause if you don't have good farm teams that
can feed in good qualified people near the end of the

season, you're gonna have an awful lot of problems.
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Well, I think what we're developing here is
basically a farm system for legal services. Because we're
finding a way to find those students who are interested in
legal services, and.train those students while they're still

in law school when they are more subject to training. So

that they come out knowing that they're interested.

And what we can do and what we are doing now is
trYing to utilize thqse students through our national
resume! bank to facilitate local recfuitment.

THE-CHAIRMAN: Does the professor's law school
barticipate in the resume' bank?

MR. MOSES: It will.

| THE CHAIRMAN: Professor, would you be willing to
cooperate with Legal Services Corporation in helping us to
ident1fy people in your program who are interested in
serving --

MR. SIRULNIK: Absolutgly.

-THE CHAIRMAN: =-- in legal services?

MR. SIRULNIK: I would be delighted to do that.

MR. MOSEs: So I think that when you 1look at the
entire coordinated system, you see that what we're finding
is that law school clinicé_themselves offer an excellent

training and rectuiting ground so that we can facilitate
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local recruitment of well-trained attorneys from law
schools. | |

If there are any further questions --

THECHAIRMAN; Any members of the Board have any?

MR. SMEGAL: I do. I might suggest your analogy
to baseball works everywhere but New York, where
Steinbrenner just throws mbney at them.

fLaughter.)

MR, SMEGAL: Speaking of that, Eric, how much is
your budget overall? You get 92,122 from ~-

| MR. SIRULNIK: Almost $600,000. And 6ver 350,080

comes from the law school every yéar on a tuition-based

_income. So that we have money from a number of federal

programs, but the heart of thé‘program is coming from the
law school itself, |
MR. SMEGAL: Ydu méan the law students in effect
are subsidizing the proéiam through their tuition?
 MR. SIRULNIK: Through their tuition.
MR. SMEGAL: When I was at Gwﬁ in 1957, the

tuition per hour was —— I think I started out at $12 an

hour. What is it now?

MR. SIRULNIK: Over $268.

MR. SMEGAL: $260 an hour?
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MR. SIRULNIK: Yes,

MR. SMEGAL: I see.

MR. SIRULNIK: And goi_ng up.

MR. SMEGAL: Let me make one other personal
comment. I assﬁme your program has been funded before I got
on this Board, and it's not because I'm on the Board,
You've had an LSC funding ~—

MR. SIRULNIK: But the new branch in San
Francisco -- | ‘

(Laughter.}

MR; SMEGAL: Eric, I missednone thing. And.you
may have said it. If you have, please don't say it again,
but the training aspect of your program, you work in local
lawyers., How do the law students get their training?

| MR. SIRULNIK: The law students get the training
by virtue of the fact that we have nine full-time faéultj

members who are purely clinical faculty. They have a

- student-instructor ratic of between 19 and 15 individual per

instructor.
The second-year students in the administrative
clinics, we f£ind we can get closer to 15 students. The

litigational program are 10 to one, closer to that.
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That is not to say that the main line course
instructors, the traditional classroom course instructors,
are not brought in wherever possible. But in terms of fuli-
time clinical supervision, we have nine full-time
instructors,.plus myself,

MR. SMEGAL: I see. Thank you.

THE CHAIRMA&: If there are no other questions --
do_wé.have any other speakers on item four. Thank you very
much. I appreciate it.

MR. SIRULNIK: Thank you for the opportunity to

appear.,

MR. MOSES: Mr. Chairm;n?

THE CHAIRMAN: Yes.

MR. MO$E$: If I can have one more minute of your
time?

THE CHAIRMAN: qo ahead.

MR. M0$E$=r Based on what we have found today and
what you've heard from talking to Mr. Sirulnik and what
you've Heard over the past several months, at this time the
starf is prepared to make a recommendation to the Board, or
to this-committee, rather.

What ﬁe would recommend is that the allocation of

necessary'and'appropriate funding for further development of
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law school éliniéal programs basgd on the necessity for
training and recruitment at this time, because what we're
finding is that training and recruitment is_something that
is a very important side effect of this particular type of
award.

$o we would recommend that this committee
consider the allocétioh of recomménding the allocation of
appropriéte and nécessary funding

THE CHAIRMAN: Two things. One, I don't think
it's a side effect. .I think it's an integral part of the
whole scheme.

| Secondly; some of us, Professor Uddo and I, come

to the, this subject ﬁith some other knowledge in addition
to what we've heard here today and in the past.r

And finally, what kind of numbers and dollars are -
you talkinj abdut, becéuse if I don't ask you, Mr. Smegal
will.

MR. SMEGAL: In this case, I might ask to double
it.

MR. MOSES: .All right. The figures that we have
worked with in the pasﬁ - of course, we are wérking with
demonstration projects -— on a yearly basis, we have worked

with in the law school research projects, which was the
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original project, an apnualized budget of approximately
$707,000. |

Under the Elderlaw Clinics -- that particular
original project fﬁnded 14 schools. The Elderlaw Clinics
are working with an annualized budget of approximately
$818,000 to fund 20 programs.

Now,'of course,‘the funding for thesé programs
are in actuality beginning to fun out. They were allocated
originally in June of 1983 for the first project, for an 18-
month period. | '

~What we would recommend, however, is not
necessarily annualizing these particular grants. But what
we would recpmﬁend:is putting money into‘the budget of the
Corporation so that ﬁh;t we do is havela yearly cOmpetition
for grants.

This way we could facilitate across the natipn
participation by a variety of geographically dispersed law
schools and we woula also be able to bring in students into
the clinics in a wide geographical area, to make maximum
benefit for all LSC programs for recruiting purposes.

I would recommend -- if you are‘asking me what is

necessary and appropriate funding, I can tell you that the
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out process is done as a part of the clinic itself. So that
would be included in the clinic grants itself,
The resume' bank is being ‘done in-house at the

Corporation with existing personnel. I think that if we

. were to break out the administrative costs, it would be

miniscule in comparison to the total cost of a coordinated
program.

MR. SMEGAL: A couple of comments. The Elderlaw
civil clinical grant, it's a two-yeak commitment. It's
eightéeighty per year, I guess?

MR. MOSE?: Eight eighteen per year. It's a
total of 1,636,000. |

| MR. SMEGAL: Well, certainly one of the arguments
you can make fﬁr what you're prdposing is that as I see
this, where we're going with this is reélacement of the
mechanism by which the Reggié program found people.
| And certainly part of the savings in not
expending ﬁhat Reggie pfogram administrative fund could
logically bé put iqto this program where you're devgloping a
resume' data bank from which you can then select appropriate
staff people, staff lawyers. |
\ So I mean maybe your argument should be couched

in terms of savings on one side and putting it over here to
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compensate for that administrative function that's no longer
going to be theré.

MR. MOSES: Nd longer going to be in the line-
item budget of the'Co;poration, right.

THE CHAIRMAN: I think that the consensus of
those presént is that we're in favor of it, We agree with
it. 1It's been excellent. |

.Do you waptrto say something before we héve a
motion?

MR. MOLA: If I may.

THE CHAIRMAN: Sure.

' MR, MOLA: I just want to make several commeﬁts
on the iaw school clinic projects. And I don't-mean to
deprecate aﬁy of the work that's been going‘on for the last
15 or so years.

THE CHAIRMAN; Tell the court reporter who you
are, pleésel

MR. MOLA: My name is John Mola, M—o-l?a, and I'm
the director of Rhode Island Legal Services and co-chair of
the Project Advisory Group's'Funding Criteria Commiptee.

I don't mean these comments to in ény way
deprecate the very important work that is provided in terms

of direct client service through law school clinics, nor the
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very important learning experience that is available to law
students through the clients.
"My comments, however, go to the fact that the law

school clinics have a life of their own that is completely

unrelated to LSC funding. The George Washington clinic has

been in existence for 15 years and clinics throughout the
countfy‘in law schools have been in existence ﬁsing either
tuition_moniés or other granﬁ monies from other funding.
| For us now to take credit becausé of a small

amount of money that's going out of Legal Services dollars

for all of that activity that has gone on over the last 15

years seems to be a little bit overstepping. Even if Legal
Services moﬁey Qas'ﬁotltd gq to-clinics;'l think that those
clinics would continue to opérateAand would finé other
sources of revenue.

The 6ther thing that concerns me is the idea that
these élinics a:é.going to help us with recruiting and are

going to help us with training legal services attorneys.

_Again, that is going on and has gone on without specific

Legal Services funding of the clinics.
Every program has its own personal contacts with

clinics and students who are interested in legal services
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programs make contacts with‘programs in the area in which
they wish to practice. |

I don't think that the Legal Services money is
going to have any impact on the number of people who come

into clinics. That is something that we have been enjoying

- the benefit of for a number of years and will continue to

whether Legai Services funds it or not.

THE CHAIRMAN: But, John, if there are more
clinics across the country, aren't we really enhancing what
we're trying to accomplish?

MR. MOLA: I don't believe that the amount of

money you're talking about is going to start up any clinics.

I don't think any of the ones that have been funded thus far

have been totally new operations. I may be wrong on that --
- THE CHAIRMAN: I think you are,

MR. MOLA; -~ but from what I understand, it is

asuppleméntal funding. For example, in the George Washington

situation, it's not 92,000 over —-

THE CHAIRMAN: I don't ——

MR, MOLA: -~ éix hundred.

THE CHAIRMAN: ~— understand your point. If
Campbell University can pug in $40,008 of their money and we

can put in $4ﬂ,90ﬂ of our money, presumably, the program is
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Atwice as big and twicé as effective and there's twice as
maﬁy people working in it.

MR.‘MOLA: Perhaps.

'THE CHAIRMAN: Well, okay. Perhaps.

MR. UDDO: dJohn, it's a fact. Most of the
clinics that has LSC‘money have dramatically increased the
,humbef 6f sﬁudents that they can put into the clinic, which
has the d¢uble effect of exﬁosing more law students to that
aspects of legal educatioh; and dramaﬁically increasing the
number oficlients that they can serve,

I mean, I don't think theré is any doubt that
there is a dgamatic increase in the number of students that
get bféﬁght into-ciiniCs because of this funding.

| MR. MOLA: My question is, for example, 16 to 18
thousand clients served has been a figure that Mr. Moses
stated,. My question ié: How.many of those are clients who
were served because of the LSC money or using LSC mconey.

When he talks about leveraging, is he including
16 to 18 thousand clients that would -- many of whom would
have been served with or without the LSC funding? |

| MR. UDDO: Well, I can only speak from my
experiences in New Ogleans. In New Orleans, it's no secret

that I'm employed by a law school that has a clinic. That



111

A had a clinic before there was LSC funding, but now it has

expanded its clinic because of LSC funding.

And they work very closely with NOLAC, the legal

. " gervices office in New Orleans. And from talking to the
_people at NOLAC, and in the clinic, there is a unanimity on
the conclusion that more clients are served because of that
clinic; that NOLAC woﬁld not have been able to serve a good

number of those clients that the clinic has been able to

pick up and.serve.
So I mean, I can only tell you from that
experience,

MR, MOLA: I have not seen any cost analysis per
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casé or‘any figures on what the exact payout has been_fop
the LSC clients.

MR. UDDO: We're going to get back where we're
talking about before. One of the intangibles that you're
not_goihg to be able to put a figure 6n, 15 percenﬁ of the
péople who go through the GW clinics staying in legal
services type work is an astoundihgly high figure.

That's a very'good figure. And we'd have to go
through-our.whole discussion this'morning as to how you

quantify that.
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And if you weré to quantify it, I would think
that you wquld find that it's cost effective, because one of
the things the-corporatién has done with this money is to
require that the clinic make it a part of the program that
they try toléensitize future lawyers to the needs of the
poor and attract them to serving the poor, whether it's
full-time coﬁmitment to legal services lawyers, or whéther
it's pro bono commitments, which a lot of students can go
through'iaw school withoﬁt‘ever being expésed to that
dimension of their responsibilitf. And I think that, to me,
has been the most importdnt part of this whole program. |

MR. MOLA: I don't disagrée with you, but I do
disagree ﬁith yoﬁ that that is a product of LSC funding of
the clinics. | |

MR. UDDO: Well, that}s where we disagree, I
have seen clinics run strictly on the basis of this is a

chance at practical experience for the students; it just

happens that the poor are the ones that we can get this

practical experience through; and there is no particular

commitment in the structure of the program to sensitize the

students to the poor.
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I think the LSC grants have made that a part of
clinicél education ﬁhat some schools did on their own;
others didn't.

But now, gecaﬁse of that LSC money, those clinics
are duty-bound to make that a part of what they do with
their clinics. And I think, and the director of our clinic

thinks, that that's been the most important contribution.

MR. MOLA: But that is not a national reality..

For example,'in the law schools in the greater Boston area,

provision of legal assistance to indigents has been a
tradition within the clinics as long as they have existed.

- MR, UDDO: Service to the indigent community has,

‘but‘educating people to make that a lifetime commitment has

not nécessar%ly been,

~ MR. MOLA: It has béen.in our experience, and in
fact over the-lasﬁ 16, 17 years the majority of the staff
attorney that have come to Rhode Island Legal Services --
and I think it's an ekperience repeated in other programs in
New England — have been students who have participated
heafily in the clinical programs at Harvard, at
Northeastern, at Boston College énd Boston University.

MR.‘UDDO: Harvard has an abysmal record on the

percentage of their graduates that go into public interest

law ==
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MR. MOLA: You're very right.

MR. UDDO: -- I mean, it's probably one percent,
if that mugh;

ﬂR. SISGSEN: Actually, it's about five percent.

MR. UDDO: It's gone that high?

MR. SINQSEN: It's always been that high. 1It's
lower. :
| MR. UDDO: When I was there, the quoted figure

was somewhere between one and two percent.

MR, MOLA: And over the last seven or eight

years, we have consistently had a Harvard graduate who's

come to work at.Rhode Island Legal Services and who has been
in the clinic..

My only point is that before any new money is put
into the clinics, I think it's incumbent upon the Board to
look at the data in terms of what exactly is beiﬁg bought
with Legal Services dollaré.

| I don't disagree with any of the general comments
you make. I just don't believe that clinical experience has
much to do withlthe 1.5 million that's going in.

The second question is, once that data is

collected and analyzed, we need to compare with the number
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of clients_who-ére going to be served if those dollars went
to basic field programs.

And to hear that 16 or 18 thousand clients are
being served, I think is not the kind of data that we want,
because I'm sure, relaﬁively sure, that the 16 to 18
thousand clients includes all sources of money. And that
we're feally double—countihg the maintenance of effort that
has nothing to do with the Legal Services commitment in this
area.

us. EERNSTEIN: You know, I am just a little bit
concerned wiﬁp your almost blatant opposition to the concept
that we éhbuld try to leverage the money and spread the
concerh for th;.podr throughout the legai,profession, and
not limit it just to the staff attorney model. And that's
exactly what I'm hearing.

And I am also concerned with the fact that you
want us to be able to quantify every single thing and take
data for every single ﬁrogram that we want to get started,
but when it comes down to case service reporting, when it
comes down £o qﬂantiinng exactly what the field is doing
with the mohey that we alloéate; which is a greater

percentage of the money by far, you tell us it's impossible
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to measure the performance, and that we shouldn't do it by
counting cases.

| Your kind of duplicity here reveals, I think, a
philosophical preference, rather than an interest in the
spreading of resources for the good of the clientsQ

MR._MOLA: LeaAnne, let me state‘first that I
don'ﬁ appreciate.ybur allegation that I'm beihg
duplicitioﬁs. I am simply'making comments about some
informafion that has Eeen presented as a basis for a
continuation of the léw school clihic-program ——

MS. BERNS?EIN: But we've been listening to the
data for several'monthgnow; I don't know whether you've
been to all of our meetings.

_But we have looked at the very small percentage
of our total budget that has gone into a law school clinic
type ofrapproach. It has been an abysmally small number
over £he hiétory‘of-the COrporation.
| | And the fact that we are trying to rectify this
situation to some ektent, and at the same time accomplish
several goals which had been previously éccomplished by, in
not a very efficient manner, through the Reggie program in
terms of recruitment, éxposure, training, those‘kinds of

things which we have heard testimony on and as far as I'm

-
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concerned is perfectly reasonable -- are perfectly
reasonable bases in order to go forward with this.

I don't f£ind your asking us to quantify every
singlé dollar a reasonable position. |

| .MR. MoﬁA: Let me first of all say that i simply
suggested that it wouldlbé helpful to know what the
increased new activify was as a result of Legal Services
funding of the clinics.

Sécondly, from fhe field perspective, the
recruitment.and training thét is being offered\as a benefit
of this program is not something that's new. 1It's existed
for a long ﬁeriod of timé. Anq I don't think the job bank
or the amount of mdney that's gbing into it is going to have
a significént impact on the number of people who are
gensitized and given a legal services experience and make
that a caréer_option.

" And ﬁhird, I don't think that this program
anywhere meets any of the objectives, especially in terms of
minority recruitment that the Reggie program did, and tq say
that it's going to be_a replacement I think is fallacious.

-Thosg are the three points I want to make, I

have not seen that data. I have not seen that analysis.
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And I haye not seen the comparison of that data with
prbvision of services'through field progfams.

THE CHAIRMAN: I think Mr. Smegal has something
to say.

MR. SMEGAL: I think as thé pro bono we seek
leverages out of the funds of the Legal Services
Cotpofétion, I think our public meetings‘give us the
benefit of levefaging out the limited resources of this
Board. |

And I heard you a little differently, John. I
apprebiaté your comments. I didn't hear the answer to one
of his questions, and I'm kind of intereéted in it because I
kind of sturﬁbied into it with my question to Eric about how
much other money we had aﬁ GW.

Héw many of these programs, these new 20, for
example, actually were startup programs because of the Legal
Service Corporation mbney, as opposed to Eric's program
~which ﬁas éupplementing an existing program and, obviously
in my view, complementing the effort that was\done there,

MR. MOSES: All of the clinics that are currently
fﬁndeq, depending upon how you classify startup programs =--
for example, even in Eric's program, there was previously no

program dealing with conservatorship. &o it's starting a
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new branch dealing with a significant segment that could not
otherwise have been dealt with.
| Thermajority of the clinics thét are funded
currently are in that situation. The money has been used to
start néw focuses on é clinic.
For example, dealing with developmentally

disabled, or dealing with the éged. Especially in the

vElaerlaw area, the majority of the clinics are -- for

example, West Virginia.University is beginning a new foéus
in their clinic. Or Campbell, aé Chairman valois mentioned.
Of all of ﬁhe ones that are currentiy funded, the
University.of Virginia, for example, was the initiation of a
new civil clinic pfojéct. They, for all practical purposes,
héd none. The local legal aid office was very excited abouﬁ
iﬁ, and is Qery excited about it. And they have designed
not only a.glinic.component, but also a classroom component
tO-go_in-éonjunction with it, and it's working very well.
| MR. SMEGAL: Just one. further point. It seems to

me —— and maybe you already have made the staff work on this.

-~ there should be some mechanism internally the staff to

encourage law schools that don't have programs, maybe to get

in this grant process or at least get some information to
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them, so we might have a broader geographic prolifération of
law school clinics. |

And I think Eric's program is a wonderful
program. I don't knoﬁ anything about it, but I'm convinced
it's wonderful from what he said. And we certainly want to
encourage thésé kinds of programs. Maybe we do need a few
more. We've got-§4 listed here, as I count them. - And if I
hear YOU correctly, they probably all had clinics before
Legal Service Corporation —-

MR. MOSES: The majority had some kind of clinic,

right.

MR.SﬂEGAL:' Let'é look at those other hundred
accredited ABA law'séhools that don't have c¢linics, and
maybe somehow wé can encourége some of them to give us some
help.

MR. MOSES: You're talking a hundred that don't

~ have clinics that receive LSC funding. That does not mean

that the rest of the ABA‘accredited schools do not have
clinics.

'A.lét of them have clinics that are funded ffom a
variety of different methods. But they're not as expansive
as they could be.

MS. BERNSTEIN: Could I --
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" THE CHAIRMAN: Let us take one more éomment, if
we can, LeaAnne. We really do neéd to move on.

MS. BERNS?EIN: I just want to ask =-- I really
have to ask this. When we fi;st-put ocut the request for
proposals for the law school clinic project, were thére any
-~ what was the response ﬁrpm the field to the law schools?
Was there any encouragement from field programs in general
toward establishing or applying for ﬁhis money? - |

 MR. MOSES: In actuality, when we were first
starting the original program,‘we did a survey of field
directo;s. 'Now, that survey of course was not necessarily
scientific.llwe.jﬁst asked for domments.

But of the comments we received, approximately 50
percent of the directors were in favor of the Corporation
becoming involved in law_schoél clinics.

Aﬁd I think as you would note from even from the
-- what was in the provisions committee book, not only that
source but also when we did some work on the congressional
legislative history, we found that Congress originally had
anticipated'£hat_clini§al-education could be one component
that cdﬁld be funded under the Corporation Act.

So I think that there obviously are many

'different‘avenues that we can peg this on.
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MR. SIRULNIK: 1I'd like to answer that very

briefly. Before we entered an application for funding under

t

the Eldeflaw Project, I personally consulted with both Chuck

Vasaly here in Northern Virginia and Willie Cook, the

director of the D.C. program to ask what areas could use
service in terms of legal services for the elderly.
And the answer came back in terms of protective
services, thch is what we tried to £ill that gap, both in
terms of diréct Services_once the program got going, and
this concept of training individuals who would remain in the
area both geographically and in terms of the subject matter.
| So we made an effort to coordinate it with the
local programs.
| THE CHAIRMAN: Mr. Milkus?
MR. MILKUS: Thank you. I'm Sam Milkus from
Legal Services, Incorporated in the Central Pennsylvania
area, I wanted to begin by generally stating that I
strongly support clinical programs and I believe it's
appropriate for the Corporation_to be involved in some
funding of clinical programs.
| My understanding of the funding stream is that

the Elderlaw programs were funded by a supplemental amount

from the Congress, and the question in the future becomes if
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money is to be directed toward clinical programs, additional

amounts to be directed, or even a maintenance if it doesn't

‘continue to be the supplement amount, what is to be cut in

. order to facilitate those clinical programs.

And I guess I throw in our personal experience in
Ca;lisie wheré pickinson School of Law is located and point
out thét wé'have a clinical program in this area. We
supervise students, many of whom end up being in legal
services, and we receive funding ffom the law school to
offer these professional services to students,

I.qﬁestiqn whether it's appropriate to pour a lot
of Lega;_Services Corporation money in, when that's part of
an iﬁstruction program at a law échéol.

éHE'CHAIRMA'Nz Thank you. I think Mr. Smegal's
already answered your question as to where the_funds are -
coming from. Which pocket do you take it out of, I suppose.
I:don’t know'that we'lre talking about additionél funds.

Is there anything further on this, other than
your recommendation?

MR. MCSES: If you want me to address all of the
points I can, but in the interest of time —-

THE CEAIRMAH: No. I think Mr. Mola is one of

our strongest supporters, and in due time he will be our
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strongest supporter on this.” I have great confidence in
that. And his skepticism is not necessarily reflective of
his finél position.

MR. MOLA: Mr. Chairﬁan, to follow that up, is i£
possible to get any of the data that is seqregated as to the
Legal Services funds? .

THE CHAIRMAN: I don't know how to answer your
question. If it‘s available, fou're entitled to it, as far
as I'm concerned. |

. MR. MOLA{ To simply state 16 to 18 thousand
clients, whether that's attributable to the moﬁey that we
put in or that includes c¢lients that would have been served
because the clinics weke operating anyway, I think is a very
important fagt. |

THE CHAIRMAN: I don't much want to debate this

- thing with you, John. But what you're saying is something

equivalent 6f, we need to reexamine the effectiveness of
some of the field programs before we put another nickel in
it, and we don't do that. And we're not'going to do that
here, | |

MR. MOLA: I'm not saying to stop funding, but

just to make that information available so we can have a
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better indication of how, of what kind of bang we've been
getting for the money that's being'put in.

| The last things is, we've got three staff
attorneys out of the George Washington clinic, and I'd agree

with Tom that it's an excellent one, The first attorney

came to us in 1975 and stayed with us for five or six years.

And Erié_was instrumental I think in steering those people
into legal segvices. | |

THE CHAIRMAN: Thank you for your endorsement.

ﬁR. SIRULNIK: May I be éxcused so I can get to
my class? |

THE_CHAIRMAN: Yes. Thank you very much.‘ We
appreciate'your coming very much.

Dd we have a motion or something in order to move

this along?

MS. BERNSTEIN: Without making a long-winded

‘recommendation, let me just say that I would move that the

Committee on the Provisions for the Delivery of Legal
Services recommend to the Board the ailocation of all
necessary appropfiate funding for further development of the
law school clinical program.

And I have, in order to facilitate recruitment of

|\

" trained and qualified law school graduates by local legal
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services offices, in addition to developing a national
resume’ bank, these programs would provide an expanded basic

core of talented young attorneys who are exposed to the

- challenge and benefit of assisting indigent clients.

~

I think that this program would provide a cost
eﬁféctive method to maximize the number of previously
trained students who are recﬁuited.

Ahd'i would ask that the Committee make this
recommendation tb.the Board. I don't know whether I should
say make this recommendation to the Audit and Appropriations
Committee or whether it is - |

THE CHAIRMAN: I don't know either,

MR. SMEGAL: I was going to -— as are all of my
amendment to LeaAnne's métions friendly, I was going to make
that friendly amendment if I could, LeaAnne, that maybe we
should take it to Audit and Appropriations.

MS. BERNSiEIN: I didn't know whether one
cbmmittee can go to énother committee., If we can do that,
then let's do that.

THE CHAiRMAN: Well, we can do it.

MR..SMEGAL: I'll second it, whether we can do it
or not, |

THE CHAIRMAN: All right.
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MR. UDDO: Before you vote, Mr, Chairman, let me
just say for the record that in anticipation of this being
on the agenda, I did ask the General Counsel's office for an
opinion on whether or not I could vote on this, as I am
employed by a university that has a clinic that is, does
receive.LSC funding.

i'have a written opinion to the effect that I can
becausé this 'is a generic proposal to continue the ptojécts

and has no effect on the funding or not funding of a

‘specific clinic.

MS., BERNSTEIN: Okay. I have one other —- I

didn't know whether this should be a separaté motion or --—

do you want to vote on that?
| THE CHAIRMAN: I think, yes, before we entertain

something else. |
| All those in favor of the motion as seconded and
amended, say aye.

‘(General affirmation.)

MS. BERNSTEIN: My second motion which I guess I
will just make --

| THE CHAIRMAN: Motion carries.
MS. BERNSTEIN: —— a discussion here rather than

making it as a motion, because I think it's really more
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appropriate in the Audit and Appropriations Committee, is
that we recommend that thé funding be annualized into the
LSC budget for fiscal year 1986. |

And I thiow that out only in terms ofrwhat I'm
inteﬂding to.dolat the Audit and Appropriations Committee.
I think it's:more'appropriate there than it is here,

THE CHAIRMAN: I agree with you. It's more
appropriate ﬁheré than it is here,.

Was that a motion?

MS. BERNSTEIN: NO.A'It was a matter of
informational -- |

| THE CHAIRMAN: Okéy. I'm going to move on to'

item five now, discussion 6f partial fee payment concept.
And then we're-gdihg to go back to tﬁree. |

MR. RATHBUN: Mr. Chairman?

THE CHAIRMAN: Yes, sir.

MR, RATHBUN: I'm Dan Rathbun. Pursuant to
instruction by Misé Lorain Miller éarlier on, the staff has
begun to look at the possibility of a co-payment from LSC-
eligible ciients. ’

Today we have the manager of the program
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development and Mr. Raymond English, who is the vice-
president of the Ethics and Public Policies Center here in
Washingtoﬁ.

| We'll just state.a few brief comments on the
staff's preliﬁinary review.of this concept. Mr. Osterhage.

MR. OSTERHAGE: Wé have provided to the Committee
a simple oﬁé;page memorandum.

| MR. SMEGAL: Is it here, Keith? Do I have it?

MR. OSTERHAGE: I believe it was provided in the
papers. |

My comments, I think, capture the three
paragraphs in that memorandum. Copies will be forwarded to
you,if'you;don't have it.

.What the stéff is asking, once again, is
direcﬁion and guidance and support if the Board approves of
approachingnthis concept in a research or experimental
capacity. |

Program developﬁent over the years and its

predecessor units within Legal Service Corporation has

examined ways and means of delivering legal services. You

see this in the law school clinical program. The private

attorney program involving competitively bid contracts.

You're going to see more of it in the voucher project which
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is underway in conjunction with the American Bar
Association. All one-time experimental prqjects.

The co-payment concept has originated for a
number of reasons, but one reason 1ooms largest and
outshadows anything else; and is the reason, or the most
important reason. And thét is the idea of attaching to the
delivery of the service, the legal services, the dignity of
the client, the investment on the part of ﬁhe client in
their own needs and in their own future, and in their own
cutcome.

To a great extent, we feel that this is an
important iséue, an atpitude issue, to address. And to a
cerﬁain,extent, as I met ﬁith different program directors, I

have been giveh*aneddotal information which indicates that

many program directors themselves recognize the value of

.this type of investment on the part of the client.

For example,_there afe programs who have high
needs for certain case'types. Divorce may be an example.
It may not be a priority or because of limited resources
they cannot handle all of the divorces that come into their
door.

‘Many programs will assist that client asking for

assistance by first referring them to a mediation type of
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situation to resolve the problem. And if the problem
requires divorce proceedings, then the legal activity or the
program Kicks in to provide‘it.

But the client has made an investment as well, in
terms.of attempting to resolve the problem through a
mediation concept..

| To thalt extent,_ryou have a psychic investment, a
time investmeht, op the partlof the client in terms of thei£
own stéke in their own future with their own problem.

Thé co-payment idea is an extension of that, to
the extent that the client'in a very limited way and
probably in a slidiné scale type of system has an abiiity to
make a token.paymeﬁt. My memo to you suggests the idea of
$i to $10 per case, depending on the natufe-and complexity
of the work. |

So the client has the digﬁity of paying, making a.
pajment towards that serviqe, and making that kind of |
invéétment.in a case that serves.his needs.,

The final point is that if there is a co-payment

' 6t,sliding_scale type of scheme, there is a small amount of

révenue that is genetated by that. But that is not the

predominant concern of this model.
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As a pébgram devélopment research type p;oject,
we are interested in exploring and expanding the concépt and
testing it in ;ne or two areas across the country, and as
such would like to makg it one of our project activities in
‘the upcoming fiscal year.

Those-are basically the comments I have for you
at;thié time. 1It's a germ of an idea that we are trying to
flesh in and would like to- get some feedback in terms of |
what thié conceét means and how the Board would like us to
address it;

| MR. ENGLISH: As Mr; Rathbun said, my name is
Raymond English; and I'm vice-president.of the Ethics and
Public Policieé Cenfer here in Washington. I'm rea;ly here
representing Ernést LaFevre, who is no mbre of an expert on
this point than I aﬁ, but is probably a moré ethical pefson.

(Laughter.)

ﬁe unfortunately had a prior commitment. And
neither of us is an expért on this specific matter.

_.;.might mention, though, that I was once the
recipient of free legal aid. Not, I think, because I was
indigent,.but I somehow got caught in a legal clinic network

involving something in a small claims court, and I will say



.

s

133

this, we got a judgmenf in my favor and in favor of the lady
who was. a little closer toiindigent who was the co-client.

But I don't think either of us have ever seeh a
penny of the money that the court allocated to us. However,
that's the extent of my e#perience of free legal assistance.

I think I was invited here because our
orgahizatioh'is vefy much concerned with public policy
questions: that involve very self-conscious ethical and moral
consideratiogs. | |

o We‘ﬁe done a great deal of work on all kinds of
‘topics in which the moral argument comes first: nuclear
.deterrents, various aspects of'edpcation, racial quotas, the
‘World Council of Churches and its role in Third World
politics, and so on. These are the kinds of topics that we
have been dealing with.

And I may mention at the moment I spent the last
two months planning a conference very close to the topic we
.have'here; the type of conference is dignity and dependence.
And it is ¢oncerned with how to get people out of chronic
dependénce on welfare in order to restore their self-respect
'and their ability‘to earn their own living.

| It was originally inspired, I guess, by Charies

Murray's Losing Groupd. But we were especially concerned
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with the moral aspeéts; so it does give me some insight into
what you're talking about here.

One confession. I am a conservative. I've been a
consefvative ever since I began to tﬁink about politics. 1I
mean after ébout six montﬁs experimenting with everything:
communism, fascism, pacifism, and one or two other things.

| Anyway, I'm a conservative. .I became a
conservaﬁive and I've been a conservative ever since, And
there's one thing about being a conservative that is a
nuisance. ‘And that is that one feels hard-hearted, Scrooge-
like compared with one's warm-hearted liberal friends. One
neﬁer escapes from this feeiing of guilt, being a
éonservative. | T | | -

Even when you're most convinced that common
sense, reason, experience, are all on yoﬁr side, you étill
feel the heelabecause_yoh don't seem to have that warm spo£
in your heart that your friends tend to have.

There are two aspects of the problém we're

talking about today. ©One is the economic, and I suspect

_that is rather minimal, although Mr. Osterhage did point out

that_You've got to have some way of setting priorities for

cases such as divorce. And one way ©of doing it, of course,

would be to say to the client, "What's it worth to you? Are
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you going to make some.small sacrifice in order to get this
case before the court?”

| And I think ‘as Mr, Osterhage's note says, the
problem is to distinguish between client needs and client
wants. .And this is a problem in all services that are
offered on a charitable, non-contributive basis.

In my own couhtry ~— my former country -~ we ran

into all kinds of trouble when the National Health éervice
was first set up. Becéuse'prescriptions were absolutely

free, And the cost and the size of prescriptions went up

 astronomically.

So the government put a small charge on every
prescription you had, and it changed the picture very
quickly.' People no longer decided they needed to go to the

doctor in order to get a prescription for a bottle of

‘aspirin. But up to that point, that had been the way it

went.

| ' So.there is an economic point here. Though, as I
say, I don't know how important it is in legal aid. That I
think is fof you.people to decide, how serious the problem
of, if ydu like, abuse or overuée or wasteful use of your

services is.
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- But the moral aspect, I think, is the really
important one, And that is that we've found everywhere we
look that it's just common sense that people should not be
encouraged to be'absolutely dependent on outside support for
anything.

And this is; of course, very much true of things
like welfare, of the condition we call unemployability, of
eduqation.l One of the problems I think over the last 20

years has been that we've treated education as something you

just pump out. And it's not. - It's no use at all pumping

good education at a kid who is noﬁ motivated to try and do
gnYthing about it himself.

- Southis.is thé moral problem of making people
help themselves, as you are helping them. And it's an age-
old problem_of charity. How do you give to somecone without
demeaning him or her and making them lose their dignity?

V'Now, there you are., I think there is the moral
gquestion that presumably does apply in the legal area. And
it's again up to you who have experience of it. 1Is the
client's self-respect really improved?. Can you give him
more chbice if you are helping — if ?ou are insisting that
he put something of-himself, make some effort himself in the

aid he's getting.
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So unless there is something about legal aid that
makes it different from all other forms of charity and
health and such, I would come down véfy strongly in favor of
this experimental program thaf you want to try.

The question, I suppose, really boils down to

this: Are you trying to improve the client in any way? Are

'you trying'to help him to get out of poverty? Or are you

jﬁét preserving the status quo?

| :And as long as ydu simply say it's all for free;
you don't haye to make any effort except appearing in court,
or whatever it is,‘you are not. You're not changing the
Situation., Yoﬁ're-simply acgepting it and working with it.

' And that I think is where I'd like to end.

'Except to say this, that'in bringing this point up here, I

think you are very much in tune with a movement that's going
on throughout our society, an awareness of the fact that |
somehow the programs of the last 20 years haven't quite done
the job. 1In fact, in‘some ways they've been counter-
productive.' Thank you.
THE CHAIRMAN: Let's see if we have some

questions first. Are there some guestions of Mr. English?

- MS. SWAFFORD: I wanted to get once again what

does he represent? I got Ethics and Public -
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MR. ENGLISH: Ethics and Public Policies Center.
It's a so-called think tank.
"MS. SWAFFORD: :And your name is English?
. o MR. ENGLISH: English, E-n-g-l-i-s-h,
MR. SMEGAL: I'd_like to ask some gquestions, but
I'm not sure. I heard a disclaimer at the beginning and I'm
not sure what'quéstion I would ask you.
 ¥ou':e not coming from a perspective of the

deiivery of legal services at all, are you? You're coming

from the -—-

MR. ENGLISH: No, no.

:MR. SMEGAL:‘ ~=- English system of --

MR; ENQLISH: The study of public policies,
generally.

MR, SMEGAL: I mentioned to Bob, I'm not sure
this is relevant, but_we've‘got a checkoff systém in our
lﬂ4ﬂ,.federa1 ld4ﬂ where you can put a dollar into the
ﬁresidentiélnelection canmpaign. I wonder how many people
check that off. It doesn't cost them anything. But they
check bff a doilér; That's sort of what we're —- I see an
analogy there.

- The other thing, Keith, in San PFrancisco, the

public defender, Jeff Brown, a good friend of mine, has a
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=g program where he tries to recover from some of those that
the‘public defender represents, the cost of representing
them,
. . | " And my recollection —— I haven't talked to Jeff
lately, but my recollection is that it's a disaster. He
- spends more time trying to collect a few bucks than he does
gettiﬁg'it. | ' |
I'm not sure if i understand the concern we have
here, Is the concern.that legal service lawyers are unable

to turn away'clients? They don't have a mechanism for

turning away an otherwise eligible client who has anon-

£
i

meritorious ¢ase? Is that what we're concerned about?

We've gdt too many cases, and we want to limit
those.cases in some way so that those who are funded by
Legal Service Corporation'honey can focus on those that are
meritorious? And if we have some minor charge, that maybe
those who teally don't have a meritorious case will go away?

| I do this in my office, by the way, and I can

analogize this. If somebody comes in.and I ask for a
retainer, and if they don't give.me a retainer, I'm not
going o do the work.

I maké exceptions for that if it's a meritorious

situation and I want to do the work anyway, I'm going to do
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thé work., But I tell 42 other lawyers in my firm, you dqn‘t
get a retainer, you don't represent‘that client on firm
time. You éan do it on your own if you like. If you want
to do some pro bono work, fine..
Keith, what are we focusing on? What's the

concern?

| _MR. OS_.'I"ERI;TAGE: I think you tapped part of the
ﬁoint. I wouldn't say that's the entire point. And the

analogy really, the éxample I provided was to the extent

~ that programs already are not requiring a financial payment,

but some other type of'investment on the part of the client.
Aﬁd'I referenced the example of mediation before

they accept a divofce case, is an_example there of the

-program.recdgnizing, yes, we have limited resources and a

limited amount of time, and we do want to differentiate
between a true and.genuine need orra want .

"Many program directors have indicated that simply
that's differentiated sometihes by the length of time a
client has to wait. The problem will just disappear or the
client finds ahother_mechanism or way of resolving the
ﬁroblem.

But this, too, would be another way of addressing

that type of situation. I wanted to say with my remarks,
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however, that the primary concern was this issue of client
dignity and investmeﬁt. And to that extent, Mr. English's
remarks were what the focus of that other part was.

. THE CHAiRMANz Could I ask one question? You
mentioned two points. One is the economic aspect of it and
the'second the moral aspect 6f it. |

i ﬁonder:if in this universe of people in the
world, there aren't some people who will absolutely not go
to a iegal servicg program because they have to accept it as
free? -Aren't tﬁére some peoplerleft who ate still just too
proud tb accept charity? And that's the way they may look.
at it. | |

And in.donnection with that, I guess as.lawyers,
I realizé,-dr'I'know that when prdblems are dealt with in
early stageé, rather fhan in later stages, they sometimes
are more éaéily solved._ Wbuld you agreé with that point,
and comment on i£ if you'd like?

MR. ENGLISH: I think you are right, that there
are people who éon't want to be the objects of charity. And
therefo;e'they just don't do anything at all about it.

: Bup now, tﬁe next point you have better judgmént
on than i. That is that by delaying legal action on a case

it may become much worse, and that for that reason again
N s
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there should be this option for the person who is extremely
sensitive.

I agree, and as you may recall in one or two of

Dickens' novéls,_there_is a great play made with this idea

that there are some peoplé who just would rather starve to
death than go near the workhouse as it was in those days.
br_go on thé_poof rolls as they called it. Obviously there
afé-people like that.

THE CHAIRMANz Lorain?

MS. MILLER: All right. This is why I -- did you

‘read this?

.THE CHAIRMAN; 1 don't have a cdpy of it yet,

'_ MS.MILLER{ You don't have a copy? This is why
we ﬁere.coming up with the idea of people having self-
réépect and not just coming up asking for handouts. - And
thése are alternatives to one., Why don't you pass yours up?

| THE CHAIRMAN: Kéith, do'you have copies of this?

MR. SMEGAL: ﬁhile we're péssing this around, I'd
like to say that this weighs about as much as the envelope I
got empty thetother-day that would have required it to weigh
for the-postage it had on it.

.MR. UDDO: I got one of those, too.

THE CHAIRMAN: We all got one.



143

MR. SMEGAL: It came in that empty envelope.

MSt SWAFFORD: I think there needs to be a word
of explanation about what Lorain is passing out. She's
written an article on alternatives to handouts, and it's a
very interesting article.

Ms, MILLER: But it's a small article to read,
and iuagree:with yeu. Some people don't want handouts and
they do get dependent on handouts if they start getting
handouts and they re not used to them,

So we-would like to come up with a couple ideas
er have a couple programs g01ng to test this and see if
there was a co—payment or some kind of payment, volunteer
payment for the serv1ces that they receive.

THE CHAIRMAN: 'd like for a copy of this to be
appended te the transcript, rather than reading it into it.
 But it-suggests some alternatives to money.

MS. MIhLER- Okay. That's the first page. And
xthen the next page tells about the co-payments.

THE CHAIRMAN: I don't know whether Mr. English
hes.seen thie or not.

| MS. MIhL.ER: Did yeu have one, Mr. English?

MR, ENGLISH: Yes. I have seen a copy of this.
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MR, OSTERHAGE: The point Mr. Smegal ﬁade about
the‘public defender, I think that the fact that such’
attempts have been made and have either succeeded or failed
is one of the things that's woithy of investigation on our
part in the civil légal services side. |

?o.the extent that our unit is available in the
Corpofation to test and.e#periment and report and
investigate and discover those things for you or follow up
on those things fo? you, this idea of a project or a topic
worthy of ihvestigation is what'we'ré putting before you at
_this time. |

'.Wé could folloﬁ ué with that individual and check
that out. rwe.could check:with more organizations around the
country andldétermine if any succeeded and which oﬁes
féiied} why tﬁey‘failed. Is it apprbpriate for us to
provide an acfion memorandum for you ﬁith a plan to act or
" not to'act?

‘IMS.-BERNSTEINé I may be wrong, but I think there
are some programs, some leg;l services programs -- if I'm
remembering right there may.be one in ﬁisconsin or
Minnesbta; if.I'm remembering the area -- in which, that
uses a sliding scale or a co-payment situation for part of

their delivery;
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1 would like you to == I personally would like
you to follow up on this. The other source of information
that I know is beginning to be developed is actuarial tables
fbr prepaidrlegél insuyrance on the effect of co-payments in
various types of litigation.

Now, I don't want any of this -- I personally
don't wént any of this discﬁssibn to be construed as a
_meehaniém for preventing eligible clients and needy clients
to gét needed sefvices.

‘The Question really, as I hear Lorain, is that we
should not -~ we should be as concerned about. the clients'
personal dignity as we are about their legal problems. And
thét by_profiding.an oppoftuhity for the client to pay to
thg.extent that they are able -- not to take food out of
tﬁeir mohths_or to more sevérély handicap £hat individual --
but to the extént that the dignjity is worth really more thanr
' the_Solving.offhat individua; problem,

Because,.és the 1itefature that is becoming very
prolific today is the concept that, as Mr. English pointed
out, you_doh't --.by sqlving an individual problem, you
don't change the persén's status.

And you don't change the'person's status by

winning the lottery. And you don't change the person's
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e . . feelings about himSelf‘and where he belongs in society by
simply providing sustenance for the next day's 1ife.

So thé question is, as Irsee it, as I'm hearing
. it explained here, and as Lorain and I talked about it some
yesterday, the question here is two-fold. One in terms of
the delivering of thé services to not destroy the dignity by
making it strictly a handout.

And, seéoﬁd, t0o make sure'that in the serviqe
that is delivered and is éontrolled by the client, that it's
something that the client has made a decision that they

actually need.

THE CHAIRMAN: Mr. Roche has been standing there

I

for a long time.

" MR. ROCHE: I can wait. Not particularly
favoring or opposing the idea of this experiment, I've
actually got a little bit of personal experience and can
give you somerinfofmaticn Fhat might help to shortcut the
staff's efforts and which you may waht to take into account.

Twelve years ago, as a staff lawyer for
-Departmeht of'Heaith, Education ﬁnd Welfare, the project I
worked'oh almost for a £ull year; fairly close to Secretary
Richardsan's office, ﬁas the California medicaid co-payment

program.




147

And one of the things which came out of that
experiment which was demonstrated was the very thing that
you, Mr.rvalois, raised a 1it£1e bit earlier. Which was
that as a result of co-payment -- which were very minimal,
one or twd dollars —-— poor people particularly forewent any
kind of preventive efforts, any‘seeking of medical treatment

for preventive means. ‘They particularly forewent relatively

minor or perceived as minor problems, unless and until they

becéme major ones.

| ‘And that's their -- HEW did a considerable amount
of research on the whole question of co-payment on the
médical profession, and that's something that should need to
be looked at.

Moﬁeo?er, both the programs now have various
kinds of co-payments. -One of them is called a filing fee.
Unfortuﬁately, in a lot of jurisdictions, even though there
afe'provisions for filing ih forma pauperis, a lot of judges
and a lot of magistrates simply will not allow many of our
cliénts.to do that. BAnd consequently, there is that co-
payment._.

Aﬁd finally, in a lot of programs, mine
particularly, that aretshﬁrt of resources and particularly

short of paralegals, we ask the clients to put an investment
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THE CHAIRMAN: You're asking us to authorize it
as an experiment --

MR. OSTERHAGE: -- if you want us to go forward
and develop the'concept as a stage one where we will have a
focué of plan and implementation'to find programs that would
like to try this approach, aﬁd break out the details a plan
fdr you..

And then secondly, to go forward and implement it
és a test project. |

THE CHAIRMAN: As a test program.

MR, OsTERHAGE: So there}s two parts to it.
First it's fo deveiop the idea; give you the details and the
ihformation, locate the potential sites; then if you approve’

7 .
that, we go‘fdrward to the second phase and fund it.

MR. SMEGAL: Two points. From my experience in
2@-some years of practicing mostly in San Franciéco, I have
never had the experience of a client coming in who wasn't
willing'to take my services without having to pay me. 1've
never had anyone who came in for a half-hour interview or
whatever and said, “i've got to pay you. I've got-tc pay
you fo; what you;ve just given me.,"

Now, maybe I'm just déaling with middle class

America. Maybe there is a different philosophy among the
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poor. But I have not had that experience in 28 years. so,
I would certainly appreciate.having that experience.

I've taken Lawyer Referral Service referrals from
the Bar Assﬁciation of San Francisco since there was a

program. I continue to do that. Nobody has ever offered to

_pay me for that program, either, of all those that have come

in.
~ The only other comment I would make is, Mr.

English, I -- and Teriy Roche said it much more effectively
than I said it. I consider myself a conservative member of
this Board.. I don't consider this program to be a welfare
program. I éonsider this part of our constitutional rights.
This is équal justice under the law for people who céq't
otherwise afford it. |

And I don't think, in my view at least at the
moment.-- but I'm willing to hear what Keith would do, and
I'm not.going.to vdte against going ahead and looking at
this proéram further -- but it seems to me that whether
someone pays Ssome money or not is not part oflwhat we're
talking about here, We're not talking about aspirins.
We're talking.abdut équal justice under law.

THE CHAIRMAN: I don't think anybody on the Board

considers this agency to be a charity agency as such.
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I think what we were talking about was the client
who may have- some custom‘of going to agencies which in fact
are charitable aﬁd whidh do not‘rise or £all on the
constitutional equal prptection or other guaranfees under
our éystem.

And that in his mind, this is just another
service provided bylthis great government. So I don't think
any of us-coﬁsider this to be a charity.

" MR. SMEGAL: So'you're saying, Bob, that this
1doks,like a‘charity to the recipient?

THE CHAIRMAN: It may.

MR. SMEGAL: I; isn‘t a charity to you. It isn't
a charity to the.péople in this room -~

THE CHAIRMAN: I mean, somebody says I'm going to

get something for nothing, but I don't like to get things

for nothing. To him it's a charity from his perspective,

perhaps. And that's the only point that I was trying to

raise.,

MR. SMEGAL: Well, we could all have, put signs
up én all the doors, "This is not a charity." Every Legal

Service Cotporatidn office would have thaﬁ dn its door.
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THE CHAIRMAN: Unlike you, I don't practice in
Saanrancisco, and I have —— we have received fees in
collards and tomatoes and bushels of sweet potatoes.

And I have a partner ;ho is about 75 years old or

so who practicéd in a place called Warrenton, North

‘Carolina, and Terry knows him very well. And he's been paid

off in bushels of corn and tomatoes and whatnot.

And I think éhat that's part of the same thing.

MS. MILLER: 'Yes, it is.

THE CHAIRMAN: That we serve poor people and he
Cértainly did in'Warfenton, because there are plenty of them
up.there, who were simply unable to pay for it in money.
But they.c§u;d pay for it in-a couple of bushels of corn.

MS. BERNSTEIN: My firsﬁ legal fee was an old
ring which didn't have a lot of intrinsic value, except it
had a lbt_of sentimental valug.

‘MR. SMEGAL: ﬁell, but I think wé're éll making
the samé éoint1 I don't think we're disagreeiﬂg, Bob. I

think those were cases, LeaAnne and Bob, where you felt the

- client had a meritorious situation; you wanted to represent

them, irrespective of what kind of payment you were going to
get.
And I think that's the situation here. I think

the Legal Service Corporation-~funded person or staff or
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contrac£ or whatever, somehow should understand that he or
she has the discretion to say to that client, "This is not a
meritorious case. I'm not going to handle it. I'm not
going to do it."

MS. uiLLER: Sometimes, Tom, if you haven't been

there, you don't know how peoplg feel. So maybe you've

never been poor. And this is the reason for this. I would

like to see this start with zero funding, no money. Just

get it started and don't put any money into it and see how
it-goes.

MS. SWAFFORD: Well, I'd like to make a motion.

But if you wént to hear from people --

r._AEHE CHAIRMAN: Let us hear from Eleanor and Bob
Rhudy.
MS. EISENBERG: Eleanor Eisenberg. I suppose I'm

representing the late great Region 8 Project Directors

Association, currently California and Nevada.

Terry méde most Bf the remarks I wanted to make,
except that I do feel that I should add a caveat, a new
ﬁrinkle. |

Since LSC.and LSC recipients don't operate in a.

vacuum, one thing I think you need to consider is the impact
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of implemeﬁting any sort of co-payment system on our elder
programs.

I‘m.nqt familiar with our elder programs outside
o£ California} but the California program doeé requires, as
a qualification for beihg a recipient of funds, that you
provide f&ee civil legal services to indigent clients.

o THE CHAIRMAN: Thank you. Bob?

MR, RHUDY: Thank you. I'm Bob Rhudy, private

attorney and interested member of the public.

7 Something I'd recommend, I think ﬁhat this could
be an interestiﬁg experiment; I've got mixed feelings about
it. |

But yod’should knoﬁ, if you don't, that Title 3
programs, Title‘3'funding that goes to legal services.
programs provide free 1egél assistance to senior citizens
has regulations that requires us to make seniors aware that
they afé permittgd pd make_contributions for any services -
theY'réceive.

1 was managing attorney in an office that had

Title 3 funding. We had-a standard handout that let people

know about the service, and when they were served that they

- could make contributions voluntarily. .
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We got some contributions that way. Not a large
number. Some people you did f£ind felt very good knowing
that they could make a contribution to the service.

It was voluntary. It was optional. There was no
pressure. In terms of the major justification that I'm
hearing, in terms of trfing the experiment, the dignity of
the cliént, I think the vbluntary_system probably answers.
and addreésés that.

So I suggest two things: One, look at the
experiencé ﬁhat has taken place so far with Title 3 funding
to see how.that's working; is it producing funds; is it
having the effe@ts-in‘terms of giving persons an opportunity
to participaté and'feel dignity from making a contribution
to the service; énd try it in a voluntéfy fashion rather
than mandatory. O; at least one experiment that way, as
opposed to requiring it in the program.

THE CHAIRMAN; Thank you.

."MR. RHQDY: Thank you.

THE CHAIRMAN: Mr. Singéen?

MR. SINGSEN?_ I1'11l be véry brief.

THE CﬁAIRMAN: Good.

MR. SINGSEN: I have a procedural suggestion. I

think that because the ramifications of this issue are
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likely to be misunderstood if something goes forth out to

the field at large quickly, I would propose that if Mr.

Osterhage goes forward, he move forward first with a

1ite;ature search and prepare some form of report to you
about experiences co~pajmen£ programs elsewhere, so that you
have a 1;ttle bit better data base and a little clearer idea
of what the pr0poéal would be before you decide that you'd
like t6 move'forward with the experimental phase.

Secondly, to the degree that the motivation for
this ié_trying to distinguish legal needs and legal wanté, I
think the only place you'll conceivably see an effect is in
the'cheépest sérvice-yoﬁ‘offer; that is, legal advice.

You're not going to see an effect in somebody

who's either seeking or being sued for divorce, or an

eviction, or somebody Qhose benefits have been terminétedr
or children been taken away;

:.in_thosé cases, the motivation, interest,-
involveﬁenﬁlis a given. So it's really only in the advice
area, wﬁich may be thg most vu;nerable area in terms of
preventive law, that you're likely to sée the real effect on
the wants énd needs issue.

' THE CHAIRMAN: We had a program in North Carolina

-- Terry, I'm not even sure if it's still in existence
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statewide -~ where there.was a lawyer referral service and
signed up, you get 15 bucks for the first hour or half hour
or someihing, and a lot of lawyers signed up. Is that still
in existence as such?

I think it's related to this subject, because we
had a lot of people come in our office who I am conﬁinced.
woula not have.sought legal advice if they thought it was
going to cost $18@ an hour, and I think they probably felt
better about getting $40¢ worth of advice, because nobody
éver.spent_an houf for $15. It was usually fpur hours. For
15 bucks it_ﬁas a bargain.

MR. ROCHE: The one in Mecklenberg predated me

and pkedated the statewide one. For a whole lot of reasons,

the statewide one hasn't been as effective. But they're not

worth going into at this point.

But I think you do raise an important point. The

'ABA has done a whole lot of work around lawyer referral and

what happens at various levels of payment, And that ought
to be a'ﬁery significant part of the preliminary literature
search.

o 'I'11 be happy to tell you, give you a more
complete answer to your gquestion later, but it's not germane

to this topic.
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THE‘CHAIRMAN: Claude wants to make .a motion,
which.is fine, but I mean, Irperceive where we are at this
point is that we are -- we should bé in the business of
considering whefher to approve this notion that it goes
forward or stdps now.

"I personally think it ought to go forward. And I
think that Mr..SingSen is right, and of course we had
already planned to do this anyhow -- and that is to, we want
a piece of paper that says this is what the model is; this
is what we propose to do; and this is the -- these are the
two programs that are willing to undertake this experiment.

‘And then I think Reith is going to come back to
us and say approve this or not.

MR. OSTERHAGE} I just wanted to stress that the
reason we brought‘this‘issue in a very short form was EP_YOU
was that ﬁfior to doing even the first part; that amount of
leg work and investigation, we waﬁtéd to make sure we were
following an appropriate direction.

THE CHAIRMAN: Thank you.

MS. SWAFFORD: I don't even know that we need a

‘motion. What I'm hearing him say is that I heard Mr.

‘Osterhage say that the first stae would be the
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developmental stage. And you're going to get it on papef
and bring it back and propose it in a more concrete form.

Ana that's just what I was in favor of, that we
ask the staff, Mr. Osterhage, to implement the first stage,.
which is merely developmental, 1Is that right?

MR. OSTERHAGE: Right.

THE CHAIRMAN: Without objection, if we don't
need a formal motion, ﬁhy don't we just proceed on that
basis. Bring us back some paper. Not too much. Three
pages. Double spaced.

We have been asked to tdke a short break fop
lunch, and we wil; do so. We wili return at 1:00 o'clock,
and we will take up item three.

(Whereupon, the hearing

adjourned at l2£2@ p.m.}
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